HANDBOUND 
AT  THE 


UNIVERSITY  OF 
TORONTO  PRPQc 


i 


® 


\ 


TH 


LAW  REF 


TS. 


Cj&aitcerj)  appeal  Cas 


INCLUDING 


iBanferuptcg  anD  iLunacp  Cases, 


THE  LOED  CHANCELLOR, 


COURT  OF  APPEAL  IN  CHANCERY. 


Edited  by  G.  W.  HEMMING,  Baheisteb-at-Law. 


YOL.  IX. 
1873-74.— XXXVII  &  XXXTIII  VICT0RI7E. 

LONDON: 

|riitftb  for  i\t  lirtmrporat^b  €^mti\  ssi  fab  ^tporfhtg  for  (gnglmtb  ani>  ^'atcs 

BY  WILLIAM  CLOWES  AND  SONS, 

DUKE  STREET,  STAMFOUD  STREET;    AND  14,  CHARING  CROSS. 

PUBLISHING  OFFICE,  51,  CAREY  STREET,  LINCOLN'S  INN,  W.a 

1874 


NAMES  OF  EEPOIITERS. 


LORD  CHANCELLOR  and 
LORDS  JUSTICES  . 


Charles  Maeett, 
H.  Cadman  Jones, 
Martin  Ware, 


Barrister  s-at-Laio. 


MASTER  OF  THE  ROLLS  . 


j.  h.  fordham, 
James  Stirling, 


Barrister  s-ai-Law, 


Y.-C.  MALINS 


T.  W.  Gunning, 

W.  E.  M.  TOMLINSON 


,1 


Barrister s-at-Law. 


T.-C.  BACON 


J.  B.  Davidson, 
F.  G.  A.  Williams 


,1 


Barristers-at'Law. 


Y.-C.  HALL 


J.  W.  De  Longtje- 

VILLE  GiFFARD, 

T.  F.  Morse, 


Barristers-at-Lai 


0.  J.  BACON 


Wm.  Lloyd  Cabell,  Barrister-at-Law, 


Lord  Selborne, 
Lord  Cairns, 

Sir  GrEORGiE  Jessel, 

Sir  William  Milbourne  James, 
Sir  G-eorge  Mellish, 

Sir  Eichard  Malins, 
Sir  James  Bacon, 
Sir  Charles  Hall, 

Sir  James  Bacon, 

Sir  John  Duke  Coleridge, 
Sir  Henry  James, 
Sir  John  B.  Karslake, 
Sir  Richard  Baggallay, 

Sir  Henry  James, 
Sir  W.  V.  Harcourt, 
Sir  Richard  Baggallay, 
Sir  John  Holker, 


Lord  Chancellors. 


Master  of  tlie  Eolls^ 


Lords  Justices. 


'  Vice-  Chancellors. 


Chief  Judge  in  Banh 
Tuptcy. 


Attorneys-  General. 


Solicitors-  Gen  eral. 


EERATA. 


Page  Line  For  Read 

295  foot  note  (4)  2  Sch.  &  Lef.  304,  n.  2  Sch.  &  Lef.  403,  n. 

309  7  Mr.  De  Gex,  Q.C.  Mr.  Roxburgh,  Q.C. 


A  TABLE 

OF  THE 

NAMES  OF  THE  CASES  REPORTED 


IN  THIS  VOLUME. 


Adansonia  Fibre  Company,  In 

re.    Miles'  Claim 
Addy,  Barnes  v.      -       -  - 
Alison's  Case.    In  re  Bauk  of 
Hindustan,  China,  and  Japan 
Andrew  v.  Raebiirn        —  ~ 
Angerstein,  Ex  parte.    In  re  An- 
gerstein     _       -       _  _ 
Askew's  Case.   In  re  Euby  Con- 
solidated Mining  Company  - 
Attorney-General  v.  Eay  -  - 

■  V.  Terry  - 

Aylesbury  and  Buckingham  Kail- 
way  Company,  Williams  v.  - 


B. 

Bank  of  Hindustan,  China,  and 
Japan,  In  re.    Alison's  Case  - 

-.In 


re.    Campbell's  Case 


re.  Hippisley's  Case  -  - 
Banner,  Ex  parte.  In  re  Key- 
worth  -  -  _ 
Barclay,  Ex  parte.  In  re  Joyce 
Barker,  Fresco tt  v.  —  -  - 
Barnes  v.  Addy  _  _  _ 
Barnett,  Ex  parte.  In  re  Deveze 
Baum,  Ex  parte.    In  re  Edwards 


PAGE 

635 
244 

1 

522 

479 

664 
397 
423 

684 


1 

379 
576 
174 
244 
293 
673 


Beall  V.  Smith  _  _  - 
!  Beck's  Case.  Jw  re  United  Ports 
j  and  General  Insurance  Com- 
I      pany-       _       _       _  - 

Berkley  (a  Lunatic),  In  re.  Berk- 
j     ley  V.  Berkley     _       -  _ 

I  —  V.  Berkley.    In  re  Berk- 

I  ley  (a  Lunatic)  -  -  - 
!  Bird  V.  Bird's  Patent  Deodorizing 
I  and  Utilizing  Sewage  Company 
i  Bird's  Patent  Deodorizing  and 
Utilizing  Sewage  Company, 
{  Bird  V.  -  -  -  - 
I  Blenkhorn,  In  re.  Ex  parte  Jay 
I  Brooke,  Ex  parte.  In  re  Hassall 
I  Brown,  Ex  parte.  In  re  Jeavons 
I  Browne,  Sanll  v.     -       -  - 

Browning,  Ex  parte.  In  re  Marks 
'  Brown's  Case.  In  re  Metropoli- 
tan Public  Carriage  and  liepo- 
!      sitory  Company  -       -  - 

Bui  ley  V.  BuUey     ~       _  _ 

Bulteel,  Cavander  i-.       -  ~ 

Bush's  Case.  In  re  Imperial 
Rubber  Company        -  - 

Butcher,  Ex  parte.  In  re  Mel- 
drum         ^       _       _  _ 

C. 

Caballero  v.  Ilenty  -  -  - 
Cama,  Ex  parte.    In  re  London, 


xii  TABLE  OF  CASES  REPORTED. 


PAGE 


Bombay,  and  Mediterranean 

Bank-  _  _  -  _  686 
Campbell's  Case.    In  re  Bank  of 

Hindustan,  Cliina,  and  Japan  1 
Cartmell's  Case.    In  re  County- 
Palatine  Loan  and  Discount 
Company   -       -       _       -  691 
Cavander  v.  Bulteel        -       -  79 
Cbilds,  Inre  -       -       -       -  508 
City  of  London  Brewery  Com- 
pany V.  Tennant  -       -       -  212 
Clark  V.  School  Board  for  London  120 
Commercial    Union  Assurance 

Company  v.  Lister  -  -  483 
Condon,  In  re.  Ex  parte  James  609 
Conn  V.  Garland  -  -  -  101 
Cook,  J«  re.  Ex  parte  Izsird.  -  271 
Corrie,  Sayers  v.  Sayers  v.  Corrie  52 
Cote,  Ex  parte.  In  re  Deveze  -  27 
Cotterell  v.  Stratton  -  -  514 
Cottrell  V.  Finney  -  -  -  541 
County  Palatine  Loan  and  Dis- 
count Company,  In  re.  Cart- 
mell's Case-       -       -       -  691 

•  ,  In 

re.    Teasdale's  Case    -       -  54 

Couston,  In  re.    Ex  parte  Yaux  602 

Crawford,  J?i  re.  Ex  parte  KeYan  752 

Creasy,  Elmer  v.  -  -  -  69 
Cunliffe,  Great  Western  Insur- 

,  ance  Company  v.  -       -       -  525 

Davis,  Maule  v.  In  re  Motion  -  192 
Dawson  v.  Small  -  -  -  651 
Deveze,  J?i  re.  Ex  parte  BsLYnett  293 
 ,  In  re.    Ex  parte  Cote  -  27 

E. 

Eaton,  Maynard  v.  -       -       -  414 

Edwards,  jEJx  ^arZe  -       -       -  138 

 ,Inre.    Ex  parte  ^aum  673 

 ,  In  re.    In  re  London, 

Brighton,  and  South  Coast 

Eailways  Act     -       -       -  97 

 ,  Ridgway  v.      —       -  143 

 1>.  Warden         -       -  495 

Elmer  v.  Creasy     -       -       -  69 


[Ch.  Vol.  IX. 

F. 

PAGE 

Fastnedge,  In  re.  Ex  parte  Kemp  383 
Ferrao's  Case.    In  re  Paraguassu 


Steam  Tramroad  Company   -  355 

Finney,  Cottrell  v.  -       -       -  541 

Foxon  V.  Gascoigne        —       -  654 

France,  In  re.    Ex  parte  Tinker  716 

Fullalove,  Occleston  v.    -       -  147 

G. 

Garland,  Conn  v.     -       -       -  101 
Gascoigne,  Foxon  v.        -       -  654 
Gething,  Inre        -       -       -  633 
Gibbons,  Marzials  i;.       -       -  518 
Goodson  V.  Richardson    -       -  221 
Great  Western   Colliery  Com- 
pany V.  Tucker   -       -  -.376 
Great  Western  Insurance  Com- 
pany V.  Cunliffe  -       -       -  525 
Greenwood,  Ex  parte.     In  re 
Liverpool  Civil  Service  Asso- 
ciation      -       -       -       -  511 

H. 

Halfhide  v.  Robinson       -       -  373 

Halliday,  Vaughan  v.      -       -  561 

Harper,  J»i  re.   Ex  parte  Linslej  290 

Harrison,  In  re       -       -       -  631 

 ,  Miles  V.  -       -       -  316 

Harrop,  Ollerenshaw  v.    ~       -  480 

Hart,  In  re.    Ex  parte  Hopkins  506 

Hassall,  In  re.    Ex  parte  Brooke  301 

Hastings  (Corporation  of)  v.  Ivall  758 

Hatton  V.  Haywood-       -       -  229 

Hawes,  In  re.    Ex  parte  Jeffery  144 

Haywood,  Hatton  v.        —       —  229 

Heathcote's  Trusts,  In  re  -       -  45 

Heneage,  Jw  re.  Ex  parte  HoWsind.  307 

Henty,  Caballero  v.  -  -  447 
Hippisley's  Case.    In  re  Bank  of 

Hindustan,  China,  and  Japan  1 

Holland,  Ex  parte.  In  re  Heneage  307 
Holmes  v.  Upton  -  -  214,  n. 
Holthausen,  Ex  parte.     In  re 

Scheibler  -  -  -  -  722 
Hooper's  Telegraph  Works,  Me- 

nier  v.        _       -       _       _  350 

Hopkins,  Ex  parte.  In  re  Hart  506 
Hojdake  Railway  Company,  In 

re.    Ex  parte  Littledale        -  257 


Oh.  Vol.  IX.] 


TABLE  OF  CASES  EEPORTED. 


ziii 


PAGE 


Hurlstone,  Stanford  v.     -       -  116 

Hurst  V.  Hurst       -       -       -  762 

I. 

Imperial  Bank,  Eepublic  of  Li- 
beria V.      -       -       -       -  569 

Imperial  Kubber  Company,  In 

re.    Bush's  Case  -       -       -  554 

I  vail.  Corporation  of  Hastings  v.  758 

Izard,  Ex  parte.    In  re  Cook    -  271 

J. 

J Sime^,  Ex  parte.    In  re  Condon  609 

Jay,  Ex  parte.    In  re  Blenkhorn  697 

 ,  Ex  parte.    In  re  Towis      -  133 

Jeavons,  In  re.    Ex  parte  Brown  304 

 ,  In  re.  Ex  parte  Mackay  127 

^o'^^QYj,  Ex  parte.        re  Hawes  144 

Jones,  In  re.    Ex  parte  Levering  586 

 (No.  2)  621 

Joyce,  In  re.    Ex  parte  Barclay  576 

Keigliley,  ^a^parie.        re  Wike  667 

Kemp,  Ex  parte.  In  re  Fastnedge  383 

Kennard,  McClean «?.       -       -  336 

'K^YS^n,  Ex  parte.  Jw  re  Crawford  752 

Key  worth.  In  re.  Ex  parte  Banner  379 

Kiddell,  Jri  re.    JEJcc  jparie  Eowan  617 

L. 

Laing  v.  Zeden       _       _       _  73(3 
Laws,  Meyrick  v.    —       —       —  237 
Leech  v.  Schweder  -       -       -  463 
Limehouse  Works  Company,  In  re  266 
Linsley,  Ex  parte.  In  re  Harper  290 
Lister,  Commercial  Union  Assu- 
rance Company  v.         -       -  483 
Littledale,  Ex  parte.  In  re  Hoy- 
lake  Railway  Company         -  257 
Liverpool  Civil  Service  Associa- 
tion, In  re.    Ex  parte  Green- 
wood-      -       -       -       -  511 
London,  Bombay,  and  Mediterra- 
nean Bank,  In  re.    Ex  parte 
Cama        -       _       _       _  6S6 


PAGE 

London,  Brighton,  and  South 
Coast  Bail  ways  Act,  In  re.  In 

re  Edwards        -       -       -  97 

Lovering,  Ex  parte.   In  re  Jones  586 

 (No.  2)  621 

Lowenthal,   Ex  parte.     In  re 

Lowenthal-       -       -       -  324 

 (No.  2;  591 

Lyall  V.  Weldhen    -       -       -  287 

M. 

McClean  v.  Kennard       —       —  336 
Mackay, -EJo;  parfe.  J/i  j-e  Jeavons  127 
Marks,  In  re.  Ex  parte  Browning  583 
Marzials  v.  Gibbons        -       -  518 
Matanle,  In  re.  Ex  parte  Schulte  409 
Mathias,  Meyrick  v.        -       -  237 
Matlock  Old  Bath  Hydropathic 
Company,  In  re.  Maynard's 
Case          -       -       _       _  60 
Maule     Davis.    J?i  re  Motion  -  192 
Maynard  v.  Eaton  -       -       -  414 
Maynard's  Case.    In  re  Matlock 
Old  Bath  Hydropathic  Com- 
pany -----  60 
Meldrum,     re.  Ex  parte  Vmiohov  595 
Menier  v.  Hooper's  Telegraph 

Works       -       _       _       _  350 
Metropolitan    Public  Carriage 
and  Repository  Company,  In 

re.    Brown's  Case        -       —  102 

Meyrick  v.  Laws     -       -       -  237 

 V.  Mathias         -       -  237 

Miles'  Claim.    In  re  Adansonia 

Fibre  Company  -       -  ^     -  635 

Miles  V.  Harrison    -       -       -  316 

Motion,  In  re.    Maule  v.  Davis  192 


Naden,  Ex  parte.    In  re  Wood  -  670 
Neath  and  Brecon  Railway  Com- 
pany, In  re         —       —       —  263 
Nettlefold,  Selby  v.-       -       -    1 1 1 
Newman's  Settled  Estates,  In  re  681 
North  Brancepeth   Coal  Com- 
pany, Salvin  r.    -       -       -  705 
Northampton  and  Banbury  Junc- 
tion Railway  Company,  A\  il- 
son  V.        _       _       _       _  279 


XIV 


TABLE  OF  CASES  EEPOETED. 


[Gh.  Vol.  IX. 


O. 

PAGE 

Occleston  v.  Fullalove     -       -  147 
Oiler ensliaw  v.  Harrop    -       -  480 
O'Eeardon,  In  re     —       -       -  74 
Oriental  Inland  Steam  Company, 
In  re.    Ex  parte  Scinde  Rail- 
way Company     -       -       -  557 

P. 

Paragiiassu    Steam  Tramroad 
Compan}",   In   re.  Fenao'a 
Case  -----  355 
Patcli  V.  Ward        -       -       -  269 
Piercy,  Ex  parte.    In  re  Piercy  33 
Powell  Duffryn  Steam  Coal  Com- 
pany V.  TafF  Yale  Eailway 
Company  -       -       -       -  331 
Powis,  In  re.    Ex  parte  Jay     -  133 
Prescott     Barker  -       -       -  174 


R, 

Eaeburn,  Andrew  v.        -       -  522 

Eay,  Attornej^-General  v.  -  397 
Eepnblic  of  Liberia  v.  Imperial 

Bank  -  -  -  -  569 
Eicliardson,  Goodson  v.  -  -  221 
Eidgway  v.  Edwards  -  -  143 
Eobinson,  Half  hide  v.  -  -  373 
Eogers,  In  re.  Ex  parte  Yillars  432 
Eowan,  Ex  parte.  In  re  Kiddell  617 
Euby  Consolidated  Mining  Com- 
pany, In  re.    Askew's  Case  -  664 

S. 

Salvin  v.  North  Brancepetb  Coal 

Company    -       -       -       -  705 

SauU  V.  Browne     _       _       -  364 

Sayers  v.  Corrie.  Coriio  v.  Sayers  52 
Scbeibler,  In  re.   Ex  parte  Holt- 

hausen       _       _       -       _  722 

School  Board  for  L ondon,  Clark  v.  1 20 

Schulte,  Ex  parte.  In  re  Matanle  409 

Schweder,  Leech  v.        -       -  463 
Scinde  Eailway  Company,  Ex 
parte.    In  re  Oriental  Inland 

Steam  Company  -       -       -  557 

Selby  V.  Nettlefold  -       -       -  111 

Simpson,  In  re       -       —       -  572 


PAGE 

Sittingbourne    and  Sheerness 

Eailway  Company,  Ward  v.  -  488 

Small,  Dawson  v.    -       -       -  651 

Smith,  Beall  v.       -       -       -  85 

Sottomaior  (a  Lnnatic),  In  re    -  677 

South,  I»re  -       -       -       -  369 

Stanford  v.  Hurlstone      -       -  116 

Stratton,  Cotterell  v.        -       -  514 
Swindon  Waterworks  Company, 
Wilts  and  Berks  Canal  is  avi- 

gation  Company  v.       -       -  451 

Synge     Synge      -       -       -  128 

T. 

Ta£f  Yale  Eailway  Company, 
Powell  Duffryn  Steam  Coal 
Company  v.        -       -       -  331 

Teasdale's  Case.  In  re  County 
Palatine  Loan  and  Discount 
Company  -       -       -       -  54 

Tennant,  City  of  London  Brew- 
ery Company  v.  -       -       -  212 

Terry,  Attorney-General  v.      -  423 

Tinker,  Ex  parte.    In  re  France     7 1 6 

Torkington,  Ex  parte.  In  re  Tor- 
Idngton      -       _       _       -  298 

Tucker,  Great  Western  Collier}^ 
Company  V,        _       _       _  375 

Tupper,  J?z  re        -       -       -    3 12 

U. 

United  Ports  and  General  Insur- 
ance Company,  In  re.  Beck's 
Case  -----  392 

Upton,  Holmes       -       -        214,  n. 

Y. 

Yaughan  v.  Halliday       -       -  561 

Yaux,  Ex  parte.    In  re  Couston  602 

Yillars,  Ex  parte.    In  re  Eogers  432 

W. 

Ward,  Patch  269 
 V.  Sittingbourne  and  Sheer- 
ness Eailway  Compan}—       -  488 
Warden,  Edwards  v.        —       —  495 
Weldhen,  Lyall  v.  -       -       -  287 


€h.  Vol.  TX.] 


TABLE  OF  CASES  EEPOETED. 


XV 


PAGE 

Wescomb's  Case.    In  re  Wheal 

Vyvyan  Mining  Company    -  553 
West  India  and  Pacific  Steam- 
ship Company,  In  re     -       -  11,  n. 

^Q^icoit,  Ex 'parte.  J?*  re  White  626 
Wheal  Vyvyan  Mining  Company, 

In  re.  Wescomb's  Case  -  553 
White,  l72  re.  Ex  ^arteW Q^taoit  626 
Wike,  re.  iJa?  parie  Keighley  667 
Williams  v.  Aylesbury  and  Buck- 
ingham Eailway  Company  -  684 
Williamson  v,  Williamson        -  729 


PAGE 

Wilson  V.  Northampton  and  Ban- 
bury Junction  Eailway  Com- 
pany-      _       _       -       _  279 

Wilts  and  Berks  Canal  Naviga- 
tion Company  v.  Swindon 
Waterworks  Company  -       -  451 

Wood,  In  re.    Ex  parte  Naden  -  670 

Z. 

Zeden,  Laing  v.      -       -       -  736 


TABLE  OP  CASES  CITED. 


A. 

Abercom's  (Marquis  of)  Case 
Absor  V.  French  .... 
Addison's  Case  .... 
Albion  Insurance  Company  v.  Mills 
Allen  V.  Kilbre  .... 

 V.  Thompson 

Ambler  V.  Bolton 
Anderson,  Ex  parte 
Arnold  v.  Holbrook 

 V.  Preston 

Ashton  V.  Blackshaw 

Astley  V.  Gurney  .  .  . 

Attorney-General  at  relation  of  Fox 

 ■  V.  Farl  of  Winchelsea  . 

 •  V.  Mayor  of  Wigan 

 V.  Nichol 

Atwool  V.  Merryweather  . 

Avelyn  v.  Ward  .... 


PAGE 

4:     F.  &  J.  78         .  .  lOi 

2  Show.  29  ,  .  .113 
Law  Eep.  5  Ch.  294    .  57,  693 

3  Wils.  &  Shaw  Sc.  App.  218  .  726 

4  Madd.  464    .          .  .  202 

2  Jur.  (N.S.)  451  .  .  327 
Law  Rep.  14  Eq.  427  .  .  343 
Law  Rep.  5  Ch.  473  .  .  204 
Law  Rep.  8  Q.  B.  96  .  .113 
18  Yes.  288  .  .  .  150 
Law  Rep.  9  Eq.  510  .  .  622 
Law  Rep.  4  C.  P.  714  .  .  294 
Mitf.  Plead.  32,  n.       .  .91 

3  Bro.  C.  C.  373  .  .  319 
5D.  M.  &G.  52  .  .  482 
16Ves.  338  .  .  .471 
Law  Rep.  5  Eq.  464,  n.  .  352 
IVes.  Sen.  420         .  .  653 


B. 

Back  V.  Stacey  .... 
Baglan  Hall  Colliery  Company,  In  re 
Bahia  and  San  Francisco  Railway  Com-) 
pany.  In  re      .  .  .  .  j 

Baile  v.  Baile  .... 
Bailey,  Ex  parte  .  .  . 


 V.  Birchall 

 V.  Richardson 

Bank  of  Hindustan  v.  Premchand 

Banner  v.  Johnston 

Barfield  v.  Loughborough 

Barker  v.  Goodair  .  .  . 

Barnett  v.  Barnett 

 V.  Tugwell 

Bass,  Ex  parte  .... 

Bates  &  Redgate,  Ex  parte 

Bead  el  v.  Perry  .... 

Beasley  v.  Darcey 

Beaumont  v.  Oliveira 

Beavan  v.  Earl  of  Oxford 

Vol.  IX.-CH.  0 


2  Car.  &  P.  465          .  215,  471 

Law  Rep.  5  Ch.  346    .  .  64 

Law  Rep.  3  Q.  B.  584  .  .  12 

Law  Rep.  13  Eq.  497  .  .  660 

Law  Rep.  13  Eq.  314  .  .  306 

Law  Rep.  8  Ch.  60      .  631,  634 

2H.  &M.  371.         .  .  659 

9  Hare,  734     .          .  448 

5  Bomb.  H.  C.  Rep.  83  .  558 
Law  Rep.  5  H.  L.  157  .  567,  589 
Law  Rep.  8  Ch.  1  .  .  203 
U  Yes.  78  .  .  .75 
21)  L.  J.  (P.  &  D.)  28  .  .  522 
31  Beav.  232  .  .  .  149 
36  L.  J.  (Bkcy.)  39  .  .  629 
Law  Rep.  4  Ch.  577  .  632,  634 
Law  Rep.  3  Eq.  465  .  .  216 
2  Sch.  &  Lef.  304,  n.  .  .  295 
Law  Rep,  4  Ch.  309    .  .  319 

6  D.  M.  &  G.  492       .  .  232 


J 


xviii 


TABLE  OF  CASES  CITED. 


[Ch.  Yol.  IX, 


PAGE 

-p  T  T         -n  ,  j  9  M.  &  W.  79 ;  11  M.  &  W. 

Beckham  v.  Drake         •         «  .-j      g-j^g  ' 


Begl)ie  v.  Fenwick         ,          ,          .  Law  Eep.  8  Ch  1075,  n.  .  582 

Belcher  v.  Magnay         .          .          .  12  M.  &  W.  102  .  .  441 

Bell  V.  Midland  Kailway  Company        .  3  De  G.  &  J.  673  .  .  334r 

Bennet  v.  Yade  .          .          .          .2  Atk.  324      .  .  .  251 

Beverley's  Case    .  .         .         .4  Eep.  123  b.  .  .  .91 

Beynon  v.  Jones  .          .          .          .  15  M.  &  W.  566  .  .  SOD- 

Bingham  V.  Bingham      .          ,          .  1  Yes.  Sen.  126  .  .  744 

Black  &  Co.'s  Case         .          .          .  Law  Eep,  8  Ch.  254  .  .  64 

Blackburn,  Ex  parte       .          .          .  Law  Eep.  12  Eq.  358  .  .  597 

Blodwell  V.  Edwards       .  .  .  Cro.  Eliz.  509  .  .  .150 

Boldero  v.  East  India  Compaiiy  ,  '       .  11  H.  L.  C.  405  .  .  501 

Bolitho,  Ex  parte           .          .          .  Buck,  100       .  .  .  643 

Bonomi  v.  Backhouse     .          .          .  E.  B.  &  E.  622  .  .  456. 

Booth  V,  Alcock  ....  Law  Eep.  8  Ch.  663  .  .  470 

Bowes  V.  Law     ....  Law  Eep.  9  Eq.  636  .  .  222 

Bowles  V.  Stewart          .          .          .1  Sch.  &  Lef.  209  ,  .  251 

Brett  V.  Jackson  ....  Law  Eep.  4  C.  P.  259  .  .  672 

Brisbane  v.  Dacres  .  .  .5  Taimt.  143    .  .  .612 

Broadbent  v.  Imperial  Gas  Company      .  7  D.  M.  &  G.  436  .  .  122 

Brookes  v,  Boucher        .          .          .8  Jur.  (N.S.)  639  .  .  70 

Brotherhood's  Case         .          .          .  4  D.  F.  &  J.  566  .  .  11 

Brough  V.  Parkings        .          .          .  2  Ld.  Eaym.  992  .  .  59a 

Brown,  Ex  parte  .  .  .  .  1  Y.  &  B.  60  .  .  .75 

 ....  Law  Eep.  9  Ch.  304  .  .  669 

Browne  v.  McClintock     .          .          .  Law  Eep.  6  H.  L.  456  .  .  500 

Buckinghamshire  Eailway  Company,  Ee  14  Jur.  1065    .  .  .  683 

Bullard  v.  Harrison        .          .          .  4  M.  &  S.  387  .  .  .  lia 

Burke  v.  Lidwell           .          .          .  1  J.  &  Lat.  703  .  .  759 

Bush  V.  Martin   .          .          .          .  2  H.  &  C.  311  .  .  .  309 

Bush's  Case        ....  Law  Eep.  6  Ch.  246  .  .  654 

Butcher,  Ex  parte          .          .          .  Law  Eep.  9  Ch.  595  .  .  755- 

 V.  Butcher        .          .          .  7  B.  &  C.  399  .  .  .  118 

Butterfield,  Ex  parte      .          .          .  De  Gex,  570    .  .  .  629' 


Campbell's  Case  . 

 Trust,  In  re  . 

Carr  v.  Acraman  . 
Carter  v.  Carter  . 

 V.  Hughes 

Cartwright  v.  Yawdry  . 
Carver  v.  Pinto  Leite 
Challis'Case 
Chapman  v.  Bradley 

—  V.  Milvain 

Chauncey  v.  Tahourdin  . 

Chesterfield  (Lord)  v.  Lady  Cromwell 

Chubb  V.  Stretch 

Church  V.  Brown 

City  Bank  v.  Luckie 

City  of  London  Brewery  Company 

Tennant 
Castellan  v.  Hobson 
Castle,  Ex  parte  . 


c. 


.  Law  Eep.  9  Ch.  1  .  .57 

.  31  Beav.  176    .  .  .  721 

.  11  Ex.  566      .  .  .  702 

.  Law  Eep.  8  Eq.  551  .  .  99 

.  2  H.  &  K  714  .  .  232 

.  5  Yes.  530      .  .  .  150 

.  Law  Eep.  7  Ch.  90  .  70,  367 

.  Law  Eep.  6  Ch.  266  .  .  16 

.  33  Beav.  61     .  .  .149 

.  5  Ex.  61         .  .  .  326 

.  2  Atk.  392      .  .  .765 

.  1  Eq.  Ca.  Abr.  287,  pi.  1  .  548 

.  Law  Eep.  9  Eq.  555  .  .  308 

.  15  Yes.  258     .  .  .  731 

.  Law  Eep.  5  Ch.  773  .  .  567 

''■I  Law  Eep.  9  Ch.  212  .  .  470 

*.  Law  Eep.  10  Eq,  47  .  .  421 

.  3M.  D.  &D.  117  .  .  622 


Ch.  Vol.  IX.]              TABLE  OF  CASES  CITED.  liix 

PAGE 

Clack  V.  Holland           .          .         .    19  Beav.  262   .  .  ,547 

Clarke  v.  Clark   .          .                    ,    Law  Kep.  1  Ch.  16  .  .  216 

  V.  Dickson          .          .          .    E.  B.  &  E.  148  .  .  0 

 V.  Fell      .          .          .          .    4  B.  &  Ad.  404  .  .    295  ^ 

Cle^g  V.  Edmonson        .          .          .22  Beav.  125   .  .  .  72 

Clements  v.  Bowes         .          .          .17  Sim.  167     .  .  .  493 

Cliftoa  V.  Goodbiin         .          .          .    Law  Rep.  6  Eq.  278  .  .150 

Clinton's  Trust,  In  re      .          .          .    Law  Eep.  13  Eq.  295  .  .  99 

Clitheroe's  Settled  Estates,  Re     .          .    17  W.  R.  345  .  .  .683 

Coard  v.  Holdernesse       .          .          .20  Beav.  147    .  .  .  187 

Cobb,  Ex  parte    ....    Law  Eep.  8  Ch.  727  144,  585,  612 

Cohen,  Ex  parte  .          .          ,          .    Law  Rep.  7  Ch.  20  .  .274 

Collinc^ridge  v.  Pax  ton     .          .          .    11  C.  B.  683    .  .  .302 

Connor,  In  re      .          .          .          .    2  J.  &  Lat.  456  .  .  149 

Cooper  V.  Cooper  .          .          .          .  .  1  K.  &  J.  658  .  .  .  50 

 V.  Phibbs ....    Law  Rep.  2  H.  L.  149  .  .  744 

Coote  V.  Jecks     ....    Law  Rep.  13  Eq.  597  .  .  725 

Cork  (Earl  of)  v.  Russell           .          .    Law  Rep.  13  Eq.  210  .  .  231 

Cotterell  v.  Stratton        .          .          .    Law  Rep.  8  Ch.  295  .  .  547 

Cowbridge  Railway  Company,  In  re        .    Law  Rep.  5  Eq.  413  .  .  231 

Cowen,  Ex  parte  ....    Law  Rep.  2  Ch.  563  .  .  292 

Craven  v.  Brady  ....    Law  Rep.  4  Ch.  296  .  .  652 

Crawshay  v.  Collins        .          .          .2  Russ.  325      .  .  .  203 

Crew,  Ex  parte    ....    16  Ves.  236     .  .  .75 

Cridland,  Ex  parte         .          .          .2  Rose,  164      .  .  .75 

Croom's  Case       ....    Law  Rep.  16  Eq.  417  .  .  9 

Crozier  v,  Crozier .          .          .          .    3  D.  &  War.  373  .  .  653 

Curzon,  Ex  parte  .          .          .          .3  Drew.  508    .  .  .  306 


Daglish,  Ex  parte 

Law  Rep.  8  Ch.  1072  . 

305,  580 

Daniels  v.  Davison 

16  Yes.  249  . 

82,  448 

Davenport  v.  Davenport  . 

7  Hare,  217  . 

.  118 

Davies  v.  Jones  .... 

10  W.  R.  779  . 

.  702 

 V.  Marshall 

1  Dr.  &  Sm.  564 

.  471 

Davia,  Ex  parte  .... 

3  De  G.  &  J.  144 

683,  685 

Dawson  v.  Dawson 

6  Madd.  292  . 

.  149 

 V.  Paver  .... 

4  Raihv.  Cas.  81 

.  121 

Dean  v.  Handley  .... 

2H.  &M.  635. 

.  49 

Deere  v.  Guest  .... 

1  My.  &  Cr.  516 

222 

De  La  Rue  v.  Dickinson  . 

3  K.  &  J.  388  . 

70,  36"? 

Dent  V.  Auction  Mart  Company  . 

Law  Rep.  2  Eq.  238  . 

.  216 

Dickenson  v.  Grand  Junction  Railway^ 
Company        .          .          .  .( 

15  Beav.  260  . 

.  47 

 V.  Jardine 

Law  Rep.  3  C.  P.  639  . 

.  485 

Dickinson  v.  Dillwyn 

Law  Rep.  8  Eq.  546  . 

.  99 

Digby,  Ex  parte  .... 

1  Dea.  341 

75 

Disderi  &  Co.,  In  re  . 

Law  Rep.  11  Eq.  242  . 

.  104 

Doe  V.  Clarke  .... 

2  H.  Bl.  399  . 

.  149 

Dolan  V.  Macdermot 

Law  Rep.  3  Ch.  676  . 

.  323 

Donnegal  (Marquis  of)  v.  Stewart 

3  Ves.  446 

.  71 

Donovan  v.  Fricker  . 

Jac.  165 

.  70 

Douglas  V.  Douglas 

Law  Rep.  12  Eq.  617  . 

.  203 

Drummond's  Case 

Law  Rep.  4  Ch.  772  . 

.  64 

Duignan,  Ex  parte 

40  L.  J.  (Bkcy.)  68  . 

.  612 

Dummer's  Will,  Re        .          .  . 

2  D.  J.  &  S.  515 

.  683 

Durell  V.  Pritchard  . 

Law  Rep.  1  Ch.  244  . 

.  214 

C  2  1 


XX 


TABLE  OF  CASES  CITED. 


[Ch.  Vol.  IX. 


Earle  v.  Wilson  . 

East  India  Company  v.  Vincent  . 

Eastern  Counties  Eailway  Company, 

parte  . 
Edmunds  v.  Bushell 
Edwards  v.  Edwards 
Ellis  V.  Silber 
Elmer  v.  Creasy  . 
Emerson,  Ex  parte 
Emly  V.  Lye 
Evans  v.  Hallam  . 

  V.  Massey  . 

 V.  Smallcombe 

Eyles,  Ex  parte  . 


E. 


PAGE 

1  <  V  es.  oZo     .  , 

.  149 

10 

5  Railw.  Cas.  210 

.  264 

Law  Eep.  1  Q.  B.  97  . 

.  642 

15  Beav.  357  . 

.  49 

Law  Rep.  8  Ch.  83 

.  202 

Law  Eep.  9  Ch.  69 

367,  378 

41  L.  J.  (Bkcy.)  20  . 

.  622 

15  East,  7 

.  642 

Law  Eep.  6  Q.  B.  713  . 

.  411 

8  Price,  22  . 

.  149 

Law  Eep.  3  H.  L.  249  . 

.  10 

Law  Eep.  16  Eq.  99  . 

.  411 

F. 


Fazakerly  v.  Ford 
Felling  and  Eimington's  Case 
Fisher,  Ex  parte  . 
Flockton  V.  Peake 
Flower,  Ex  parte . 
Forbes  and  Judd's  Case  . 
Forrest  v.  Manchester,  Sheffield,  and  Lin-  j 

colnsliire  Eailway  Company 
Forth  V.  Chapman 
Foss  V.  Harbottle . 
FothergilFs  Case. . 
Fox,  Ex  parte 
Franks,  Ex  parte . 
Eraser  v.  Kershaw 
Fuller  V.  Fuller  . 
Fyfe's  Case 
Fyler  v.  Fyler 


4  Sim.  390 ;  1  A.  &  E. 
Law  Eep.  2  Ch.  714  , 
Law  Eep.  7  Ch.  636 
12  W.  E.  1023. 
Law  Eep.  1  Cb.  599 
Law  Eep,  5  Ch.  270 

4  D.  F.  &  J.  126 

1  P.  Wms.  663 

2  Hare,  461  . 
Law  Eep.  8  Ch.  270 
Law  Eep.  6  Ch.  176 
7  Bing.  762  . 

2  K.  &  J.  496  . 
Cro.  Eliz.  422  . 
Law  Eep.  4  Ch.  768 

3  Beav.  550  . 


G. 


Gale  V.  Walsh     .         .     "     .  .  5  T.  E.  239     .  .  .  593 

Galloway  v.  Mayor,  &c.,  of  London  .  2  D.  J.  &  S.  213  .  .  122 

Gardiner  v.  Jellicoe        .          .  .  12  C.  B.  (KS.)  568  .  .  243 

Garland,  Ex  parte          .          .  .  10  Ves.  110     .  .  .  629 

Gaskin  v.  Eogers  .          .          .  ,  Law  Eep.  2  Eq.  284  .  .  318 

Gibbs  V.  Gibbs     .          .         .  .  27  L.  J.  (Ch.)  577  .  .  515 

Gibson  v.  Overbury        .          .  .  7  M.  &  W.  555  .  .  726 

Good  Intent  Benefit  Society,  In  re  .  2  W.  E.  671    .  .  .  374 

Goodman  v.  Harvey       .          .  .  4  A.  &  E.  870  .  .  .  693 

Gordon  v.  Gordon          .          .  .1  Mer.  141      .  .  .  149 

Gough  V  Everard           .          .  .  2  H.  &  C.  1      .  .  .702 

GradVsCase       .          .          .  .  1  D.  J.  &  S.  488  .  .  10 

Gray  v.  Lewis     ....  Law  Eep.  8  Ch.  1035  .  .  352 


Great  Northern  Eailway  Company,  Ex)  5  Railw.  Cas.  2G9 ;  16  Sim.  169  264 
parte 


Cii.  Vol.  IX.] 


TABLE  OF  CASES  CITED. 


XX! 


Green  v.  Ingham  . 

Greene  v.  West  Cheshire  Eailvvay  Com 

pany  .... 
Greenway,  Ex  parte 
Grimes  v.  Harrison 
Groom  v.  Stinton . 

Guest  V.  Cowbridgc  Eailvvay  Company 


Law  Eep.  2  C.  P.  525 

Law  Eep.  13  Eq.  44 

Law  Rep.  16  Eq.  619 
27  Beav.  198  . 
2  Ph.  384 

Law  Eep.  6  Eq.  619 


382, 


PAGE 

720 
334 

38r> 

515 
268 
231 


H  V.  C   . 

Hambrook  v.  Smith 
Hamilton  v.  Bell  . 
Hare's  Case 
Harris  v.  Pepperell 
Harrison  v.  Parker 

 V.  Pound 

Hart  V.  Smith 
Hartley  v.  Gilbert 
Harvie  v.  Rogers  . 
Harward's  Case  . 
Hatton  V.  Haywood 
Hawkes  v.  Salter . 
Hawkins  v.  Carbines 
Hawtry  v.  Butlin  . 
Heane  v.  Rogers  . 
Heath  v.  Bucknall 
Henry,  Ex  parte  . 
Heritage's  Case  . 
Hernaman  v.  Bowker 
Herring  v.  Clark  . 
Hetherington  v.  Kemp 
Hichens  v.  Congreve 
Higgins  V.  McAdam 
Hill  V,  Crook 

 V.  Curtis 

Hill's  Trusts,  In  re 
Hindley  v.  Emery 
Hodges,  In  re 
Hodgson  V.  Ambrose 
Holmes  v.  Powell . 

 V,  Upton 

Holroyd  v.  Marshall 
Holt  V.  Sindrey  . 
Hood  V.  ]SIorth-Eastern 

pany  . 
Hooman,  Ex  parte 
Horne  v.  Widlake 
Howard's  Case 
Howarth,  In  re  . 

 V.  Mills 

Howell  V.  Howell . 
Hunter,  Ex  parte 
Hutton  V.  Cruttwell 
  V.  London  and 

Railway  Company 
—  V.  Simpson 


Railway 


Com-i 


South -Western) 


29  L.  J.  (P.  &  D.)  29 
17  Sim.  209  . 

10  Ex.  545 

Law  Eep.  4  Ch.  503 
Law  Rep.  5  Eq.  1 

6  East,  154  . 

2  D.  M.  &  G.  190 
Law  Rep.  4  Q.  B.  61 
13  Sim.  590  . 

3  Bli.  (N.S.)  440 
Law  Rep.  13  Eq.  30 
Law  Rep.  9  Ch.  229 

4  Ring.  715  . 
27  L.  J.  (Ex.)  44 
Law  Rep.  8  Q.  B.  290 

9  B.  &  C.  577  . 
Law  Rep.  8  Eq.  1 
Law  Rep.  8  Ch.  167 
Law  Rep.  9  Eq.  5 

11  Ex.  760 

Law  Rep.  4  Ch.  167 
4  Camp.  193  . 
4  Russ.  562  . 

3  Y.  &  J.  1  . 

Law  Rep.  6  H.  L.  265 
Law  Rep.  1  Ch.  425 
Law  Rep.  12  Eq.  302 
Law  Rep.  1  Eq.  52 
Law  Rep.  8  Ch.  204 
1  Doug.  337  . 
8  D.  M.  &  G.  572 
Law  Rep.  9  Ch.  214,  n 

10  H.  L.  C.  191 
Law  Rep.  7  Eq.  170 
Law  Rep.  8  Eq.  666 

Ch.  525 
Law  Rep.  10  Eq.  63 
Yelv.  141 

Law  Rep.  1  Ch.  561 
Law  Rep.  8  Ch.  415 
Law  Rep.  2  Eq.  389 

4  L.  J.  (Ch.)  242 
1  Atk.  223 

1  E.  &  B.  15  . 

7  Hare,  259  . 

2  Vern.  722  . 


Ibid. 


.  522 

.  765 

.  622 

.  16 

.  744 

.  113 

.  241 

.  292 

.  91 

.  114 

.  104 

.  372 

.  593 

.  114 

.  579 

.  744 

.  213 

.  632 

.  693 

.  435 

.  374: 

.  593 

.  377 

.•  440 

.  149 
268,  482 

.  50 

.  222 

.  326 

.  653 

.  82 
214,  n. 

.  275 
149 


,  284 

.  702 

.  114 

.  693 

.  372 

.  150 

.  99 

.  643 

.  275 

.  121 

.  653 


xxii 


TABLE  OF  CASES  CITED. 


[Ch.  Yol.  IX. 


I. 

PAGE 

Incumbent  of  Whitfield  .  .  .    IJ.  &  H.  610  .  ,       683,  6b5 

Ingram  v.  Morcroft         .  .  .33  Beav.  49     .  .  .470 

Innes  v.  Mitchel  .  .  .  .4  Drew.  141     .  .  .  501 

International  Life  Assurance  Society,  In  re    Law  Eep.  10  Eq.  312  .  .  511 


J. 


Jacobs  V.  Goodman         .          .          .3  Bro.  C.  C.  487,  n.  .  .71 

James  v.  Lichfield          .          .          .    Law  Kep.  9  Eq.  51  .  82,  448 

Jarman  v.  Woolloton      .          .          .    3  T.  R.  618     .  .  .  622 

Jeffery,  Ex  parte           .          .          .    Law  Eep,  17  Eq.  61  .  .  611 

Jeffryes  v.  Agra  and  Masterman's  Bank  .    Law  Rep.  2  Eq.  674  .  .  386 

Johnson  v.  Burgess        .          .          .    Law  Rep.  15  Eq.  398  .  .  232 

 V.  Gallagher      .          .          .    30  L.  J.  (Ch.)  298  .  .  308 

Johnson's  Settlement,  In  re        .          .    Law  Rep.  8  Eq.  348  .  .  683 

Joint  Stock  Discount  Company  v.  Brown    Law  Rep.  8  Eq.  381  .  .  694 

Jones,  In  re        .          .          .          .    Law  Rep.  6  Ch.  497  .  .  759 

 V.  Dwyer  .          .          .          .15  East,  21     .  .  .  605 

 V.  Frost     ....    Law  Rep.  7  Ch.  773  .  .  659 

 V.  Smith    .          .          .          .    1  Fh.  244        .  .  .83 

Jones'  Case         .          .          .          «    Law  Rep.  6  Ch.  48  .  .  64 

Judd  V,  rium     .          .         .          .29  Beav.  21     .  .  .515 


K. 


Kelk  V.  Pearson  .  . 

.    Law  Rep.  6  Ch.  809  . 

216,  470 

Kellock's  Case  , 

.    Law  Rep.  3  Ch.  769  . 

.  688 

Kelson,  In  re 

.    Law  Rep.  4  Ch.  125  . 

.  558 

Kettle  well  v.  Baistow    '  . 

.    Law  Rep.  7  Ch.  686  . 

.  367 

Key,  Ex  parte 

.    Law  Rep.  10  Eq.  432  . 

.  435 

Kincaid's  Ciise 

.    Law  Rep.  2  Ch.  412  . 

.  394 

Kirk  V.  Blurton  . 

.    9  M.  &  W.  284 

.  641 

Kitchin  v.  Hawkins 

.    Law  Rep.  2  C.  P.  22  . 

.  12 

Knox  V.  Gye 

.    Law  Rep.  5  H.  L.  656  . 

.  505 

L. 

liacon  V.  Liffen  .... 
Lain  son  v.  Lainson 

Land  Credit  Company  of  Ireland,  In  re  . 
La  Vie  v.  Phillips 

Law  V.  Hunter  .... 
Leader  v.  Moxon  .... 
Lee  V.  Sankey     .  .  .  . 

Leeke's  Case       .  .  .  . 

Leigh's  Estate,  In  re  . 
Levita's  Case       .  .  .  . 

Lewis,  Ex  parte  .  .  .  . 

Light  V.  Light 


4Giff.  75        .  .  .387 

5  D.  M.  &  G.  754  .  .  652 

Law  Rep.  4  Ch.  460  .  .  695 

1W.BL  570    .  .  .308 

1  Russ.  100     .  .  .  72 

2  W.  Bl.  924  .  .  .  121 
Law  Rep.  15  Eq.  204  .  .  251 
Law  Rep.  6  Ch.  469  .  .  104 
Law  Rep.  6  Ch.  887  .  683,  685 
Law  Rep.  3  Ch.  36  .  .  104 
Law  Rep.  6  Ch.  626  .  .  702 
25  Beav.  248  .  .  .  91 


Ch.  Vol.  IX.] 


TABLE  OF  CASES  CITED. 


PAGE 

Lingard  v.  Messitcr        .          .          .    1  B.  &  C.  308  .          .  .622 

Lingham  v.  Biggs           .          .          .    1  B.  &  P.  82    .          .  .622 

Litt  V.  Cowley' "  .          .          .          .7  Taunt.  169   .          .  .30 

Littledale,  Ex  parte        .          .          .    6  D.  M.  &  G.  714       .  .  387 

Liverpool  (Corporation  of),  Ex  parte      .    Law  Rep.  1  Ch.  596    .  .  683 

Llewellyn  v.  Earl  of  Jersey        .          .    11  M.  &  W.  183         .  .  113 

Lloyd  V.  London,  Chatham,  and  Dover)  2  D  J  &  S  568  ^^83 

Railway  Company       .          .          .)       '    '       '              '  •    -  ^ 

Loftus  V.  Swift  .         .          .          .2  Sch.  &  Lef.  U2       .  .  547 

Lomax  v.  Buxton          .          .          .    Law  Rep.  6  C.  P.  107  .  .  275 

Londesborough's  (Lord)  Case      .          .    4  D.  M.  &  C  411       .  .  744 

Los,  Ex  parte      ....    34  L.  J.  (Ch.)  609      .  .  665 

Lovell  V.  Smith  .         .         .         .    3  C.  B.  (N.S.)  120      .  .  114 
ir       .      -TT,       .                               (  Cited  Roche  &  Hazlitt's  Prac. 
Lovermg,  Ex  parte        .          .          .|     in  Bkcy,  2nd  Ed.  p.  433      .  585 

Lowndes  V.  Bettle  .  .  •  10  Jur.  (N.S.)  226  .  .  118 
Lucas  V.  Evans  .  .  .  .3  Atk.  260  .  .  .  765 
 V.  Siggers  ....    Law  Rep.  7  Ch.  517    .  53,  288 

Lytton  V.  Great  Northern  Railway  Com-)  2  K  &  J  394  '^84 


M. 

Macey  V.  Metropolitan  Board  of  Works  .|  ^^(^*s'^*  3^33^*^       '  124 

Macfarlane,  Re    .          .          .          .    2  J.  &  H.  673  !          .*  .*  91 

Macredie,  Ex  parte        .          .          .    Law  Rep.  8  Ch.  535    .  .688 

Maidman  v.  Malpas        .         .          ,1  Hagg.  Cons.  205      .  .  140 

Makepeace  V.  Rogers       .          .          .    4  D.  J.  &  S.  649        .  .  534 

Manceaux,  Ex  parte       .          .          .    Law  Rep.  6  Ch.  272    .  .  631 

Marriot  v.  Hampton       .          .          .2  Sm.  L.  C.  6th  Ed.  375  .  9 

Marshall  v.  CoUett         .          .          .    1  Y.  &  C.  Ex.  232      .  .  744 

Martin  v.  Mackonochie    .          .          .    Law  Rep.  2  P.  C.  365  .  .  140 

Masterman,  Ex  parte      .          .          .2  Mont.  &  A.  209       .  .  387 

Maynard's  Case  ....    Law  Rep.  9  Ch.  60      .  356,  555 

Medworth  v.  Pope         .          .          .27  Beav.  71     .          .  ,  149 

Mercer  v.  Peterson         .          .          .    Law  Rep.  3  Ex.  104    .  .  275 

Merry  v,  Nickalls          .          .          .    Law  Rep.  7  Ch.  733    .  .  421 

Metham  v.  Duke  of  Devon         .          .IP.  Wms.  529          .  .  150 

Micklethwait  v.  Micklethwait     .          .    4  C.  B.  (N.S.)  790      .  .  241 

Midland  Railway  Company  v.  Amber-)  -,^tt._  o^o  cjo. 

gate  Railway  Company          .          ^pumie,o5y    .          .  .00^ 

Migotti's  Case     ....    Law  Rep.  4  Eq.  238    .  .  64 

Mildred  v.  Austin          .          .          .    Law  Rep.  8  Eq.  220    .  .  231 

Milner  v.  Milner  .          .          .          .34  Beav.  276   .          .  .  50 

Monypenny  v.  Dering     .          .          .    2  D.  M.  &  G.  145       .  .  241 

Moore  v.  Craven  ....    Law  Rep.  7  Ch.  94,  n. .  .377 

Morgan  v.  Knight  .  .  .  15  C.  B.  (N.S.)  669  .  75,  308 
Morlan^  v.  Pellatt          .          .          .    8  B.  &  C.  722             302,  435,  440 

Morley,  Ex  parte ....    Law  Rep.  8  Ch.  1026  .  204,  575 

Morrell  v.  Fisher .          .         .          .    4  De  G.  &  Sm.  422     .  .  323 

Morris,  Ex  parte  ....    Law  Rep.  12  Eq.  418  .  .  264 

 V.  Cannau          .         .          .    4  D.  F.  &  J.  581        .  .  387 

Mortimer  v.  West          .          .          .3  Russ.  370     .          .  .  149 

Moxon  V.  Bright  ....    Law  Rep.  4  Ch.  392    .  .  534 


xxiv  TABLE  OF  CASES  CITED.  [Ch.  Vol.  IX, 


.    Law  Eep.  3  Ex.  85     .  .  672 

! Roche  &  Hazlitt's  Law  and 
Prac.  of  Bkcy.  2nd  Ed.  p. 
493  ....  612 


JSTaoroji  v.  Chartered  Bank  of  India 

Law  Eep.  3  C.  P.  444  . 

.  294 

iNatusch  V.  Irving 

Gow.  on  Partnership  398 

.  759 

Nelson  V.  Barter  .... 

2  H.  &  M.  334 

.  738 

Nelson  v.  Dnncomhe 

9  Beav.  211  . 

.  91 

Newby  v.  Harrison 

3  D.  F.  &  J.  287 

.  737 

New  Brunswick  and  Canada  Bail  way  and] 
Land  Company  v.  Conybeare   .          .  j 

9  H.  L.  C.  711 . 

.  403 

Newcastle  (Duke  of),  In  re 

Law  Rep.  8  Eq.  700  . 
2  D.  F.  &  J.  3  . 

231,  372 
.  300 

Newton,  Ex  parte 

Nickisson  v.  Cockill 

3  D.  J.  &  S.  622 

.  318 

Nicholson  v.  Bower 

1  E.  &  E.  172  . 

.  30 

 V.  Ricketts  . 

2  E.  &  E.  497  . 

.  641 

Norton,  Ex  parte 

Law  Rep.  16  Eq.  397  . 
5  D.  M.  &  G.  728 

.  597 

 V.  Cooper .... 

.  547 

Mudge  V.  Rowan  . 
Mylae,  Ex  parte  , 


0. 


Cakes  v.  Turquand 
O'Connor  v.  Spaight 
Ogle  V.  Brandling 
Oldfield  V.  Dodd  . 
Oliver  v.  Price 
Ormerod,  In  re  . 
Orrell  v.  Busch  . 


Law  Rep.  2  H.  L.  325  . 

10,  665 

1  Sch.  &  Lef.  305 

.  295 

2  Russ.  &  My.  688 

.  522 

8  Ex.  578 

.  619 

SDowl.  261  . 

.  300 

3  De  G.  &  J.  249 

.  374 

Law  Rep.  5  Ch.  467  . 

.  53 

Page,  Ex  parte  '. 
Parker  v.  Downing 
Partington's  Trust,  Re 
Payne  v.  Shedden 
Peake,  Ex  parte  . 
Pearse  v.  Carrington 
Pearson,  Ex  parte 
Pearson  v.  Graham 
Peel's  Case 
Pell's  Case 
Pemberton,  Ex  parte 
Phillipine,  The  . 
Phillips  V.  Prentice 
Phosphate  of  Lime  Com} 
Piercy,  Ex  parte  . 
Piggott  V.  Stratton 

 ■  V.  WiUiams 

Pilcher  v.  Rawlins 
Pinkerton  v.  Easton 
Pinnoclv  v.  Harrison 


any  v.  Green 


25  L.  T.  (N.S.)  716  .  .  612 

I  My.  &  K.  634  .  .  481 

II  W.  R.  160  .  .  .  683 
1  Moo.  &  Rob.  382  .  .  114 
iMadd.  346  .  .  .575 
Law  Rep.  8  Ch.  969  .  .  149 
Law  Rep.  8  Ch.  667  274,  302,  435 
6  A.  &  E.  899  .  .  .  412 
Law  Rep.  2  Ch.  674  .  .  10 
Law  Rep.  5  Ch.  11  .  .64 

1  M.  D.  &  D.  190  .  .  75 
Law  Rep.  1  A.  &  E.  309  ,  660 

2  Hare,  542  .  .  .300 
Law  Rep.  7  C.  P.  43  .  .  10 
Law  Rep.  9  Ch.  33  .  .  719 
1  D.  F.  &  J.  33  .  .  471 
6  Madd.  95  .  .  .  534 
Law  Rep.  7  Ch.  259  .  83,  744 
Law  Rep,  16  Eq.  490  .  .  659 

3  M.  &  \V.  532  .  .  295 


Ch.  Yol.  IX.] 


TABLE  OF  CASES  CITED. 


XXV 


Pollard,  Ex  parte 
Pooley,  Ex  parte  . 
Portsmouth  (Lord),  In  re 
Powles  V.  Hargreaves 
Pratt  V.  Mathew 
Priestly  v.  Pratt  . 
Princess  of  Wales  v.  Earl  of  Liverpool 


1  Mont.  &  Cb.  239 
Law  Pep.  5  Cli.  722 
Coop.  G.  106  . 
3  D.  M.  &  G.  430 
22  Beav.  328  . 
Law  Rep.  2  Ex.  101 
3  Sw.  567 


FAGE 

.  720 

585,  719 
522 

567 
149 
622 
570 


Q. 


Qimrrell  v.  Beckford 
Queen  of  Spain  v.  Parr 


1  Madd.  269  . 
39  L.  J.  (Ch.)  73 


70 

534 


E. 


j-ictiijocy  c/#  jujcituii  •              •              •  • 

10  M  &  AV  '^2 

.  411 

jtclliUcli  (/.  v/UOrvIdU                 •                  •  • 

X   t  CIS.  kjcii.  I/O 

!          .  485 

iVa-jJIJad.  £/,   JL  ildlilt-o    V  tllicV  XXu/iLW  db\  v^UlIl" 

pany    .  . 

.  Law  Rep.  2  Ch.  147 

.  283 

3  De  G  &  J  301 

.  403 

XvdiVVhUli,  IJA  yal  tc                  •                 •  * 

1  V  <^  B  160 

Top  074 

688 

Jifiyiicl,  iliA  p<41  be                    •                  •  . 

Law  Rep.  7  Ch.  325 

302,  435 

Eeade  v.  Bentley  .          .  ... 

3  K.  &  J.  271  . 

.  515 

 V.  Woodrooffe 

24  Beav.  421  . 

.  74 

.Rector  of  Holywell,  Ex  parte 

2  Dr.  &  Sm.  463 

.  683 

Recce's  Estate,  In  re  . 

Law  Rep.  2  Eq.  609 

•  .  515 

Reeves  V.  Baker  .... 

18  Beav.  372  . 

.  184 

Reg.  V.  St.  Lukes 

Law  Rep.  7  Q.  B.  148 

.  121 

Reid  V.  Kenrick  .... 

24  L.  J.  (Ch.)  503 

.  99 

Reignolds  v.  Edwards 

Willes,  282  . 

.  113 

Richards  v.  Platel 

Cr.  &  Ph.  79  . 

.  482 

Richardson  v.  Goss 

3B.  &P.  119  . 

.  30 

Richmond's  Case  .... 

4  K.  &  J.  305  . 

9 

Ridont  V.  Lloyd  .... 

Mont.  103 

.  387 

Robertson  v.  Gantlelt 

16  M.  &  W.  289 

.  113 

Robins  v.  Gibson  .... 

1  M.  &  S.  288  . 

.593 

Robinson  v.  Geldard 

3  Mac.  &  G.  735 

.  318 

Robson  V.  Whittingham  . 

Law  Rep.  1  Cb.  442 

.  216 

Rochdale  Canal  Company  v.  King 

2  Sim.  (N.S.)  78 

.  456 

Roche,  Ex  parte  .... 

Law  Rep.  3  Cb.  238 

.  326 

Rochford  v.  Hackman 

9  Hare,  475 

.  765 

Rocke,  Ex  j)arte  .... 

Law  Rep.  6  Ch.  795 

302,  411,  441 

Rooke  V.  Lord  Kensington 

2  K.  &  J.  753  . 

.  744 

Royal  British  Bank  v.  Turquand 

6  E.  &  B.  327  . 

.  695 

Rudyerd's  Trusts,  Re  . 

2  Gifi".  394 

.  683 

Rumbold  v.  Rumbold 

3  Ves.  65 

.  241 

Russell  V.  Russell 

1  W.  &  T.  L.  C.  3rd  Ed.  603  .  725 

Ryallv.  Rolle     .          .          .  . 

1  Atk.  165 

,  386 

Sadler  v.  Belcher  .  .  .  .2  Moo.  &  Rob.  489      .  .  30 

St.  Helen's  Smelting  Company  v.  Tipping    11  H.  L.  C.  642  .  .  708 


xxvi 


TABLE  OF  CASES  CITED. 


[Ch.  Yol.  IX. 


Salte  V.  Field 

Sanderson  v.  Cockermoutli  Eailway  Com- 
pany . 
Sanger  v.  Sanger  . 
Saxon  Life  Assurance  Society,  Re 
Sayers  v.  Corrie  . 
Scholefield  v.  Lockwood  . 
Seaton  v.  Grant  . 
Shaw,  Ex  parte  . 
Ship's  Case 


•1 


Shmhrole  v.  Sussams 

Slater  v.  Finder  . 

Smart,  Ex  parte  . 
Smith  V.  Bowles  . 

 V.  CoUyer  . 

•  V.  Craven  . 

 V.  Hull  Glass  Company 

 V.  Hurst  . 

Smith's  Case 
Snaith  v.  Mingay 
Snell's  Case 

South  Carolina  Bank  v.  Case 
Spargo's  Case 
Spencer  v.  Bryant 
Staight  V.  Burn  . 
Stamford  (Earl  of)  v.  Dawson 
Staunton  v.  Oldham 
Steele  v,  Williams 
Stevens,  Ex  parte 

 V.  Van  Voorst  . 

Stevenson  v.  Newnham  . 
Stewart's  Case 
Stone  V.  Godfrey . 
Storer  v.  Great  Western  Railway  Company 
Sturt,  Ex  parte  . 
Swain  v.  Morland 
Swinborne  v.  Nelson 


PAGE 

5  T.  R.  211 

30 

11  Beav.  497  . 

.  283 

Law  Rep.  11  Eq.  470 

.  308 

2  J.  (fe  H.  408  . 

.  613 

Law  Rep.  9  Ch.  52 

.  288 

Law  Rep.  7  Eq.  83 

.  660 

Law  Rep.  2  Ch.  459 

.  760 

4  Y.  &  C.  Ex.  506 

.  683 

13  W.  R.  599  . 

.  554 

2  D.  J.  &  S.  544 

.  665 

16  C.  B.  (N.S.)  452 

.  622 

Law  Rep.  6  Ex.  228 

Ibid.  7 

Ex.  95 

302,  412,  441 

Law  Rep.  8  Ch.  220 

.  567 

2  Esp.  578 

30 

8  Ves.  89 

.  118 

1  C.  &  J.  500  . 

.  649 

11  C.  B.  897  . 

.  696 

10  Hare,  30 

.  232 

Law  Rep.  4  Ch.  611 

10 

1  M.  &  S.  87  . 

.  725 

Law  Rep.  5  Ch.  22 

57 

8  B.  &  C.  42  ^  . 

.  641 

Law  Rep.  8  Ch.  407 

64,  356 

11  Ves.  49 

.  143 

Law  Rep.  5  Cb.  163 

.  213 

Law  Rep.  4  Eq.  352 

.  515 

2  Atk.  383 

.  48L 

8  Ex.  625 

.  612 

2  Ph.  772 

.  264 

17  Beav.  305  . 

99 

id  O.  -D.  Zoo 

.  oyb 

Law  Rep.  1  Ch.  574 

.  693 

5  D.  M.  &  G.  76 

.  613 

2  Y.  &  C.  Ch.  48 

.  283 

Law  Rep.  13  Eq.  309 

.  386 

1  Brod.  &  B.  370 

.  440 

16  Beav.  416  . 

.  72 

T. 


Taitt,  Ex  parte  . 
Taylor  v.  Chichester  and  Midhurst 
way  Company  . 

 V.  Earl  of  Harewood 

 V.  Stibbcrt 

 V.  Whitehead 

Tebb  V.  Hodge  . 
Tempest,  Ex  parte 
Thomas'  Case 
Thomson  v.  Sinijison 
Thornton  v.  Finch 
Tipping  V.  Eckersley 
Topham,  Ex  parte 
Torkington,  Ex  i\arte 
Triminaham  v.  Maud 


Rail-1 


16  Ves.  193  . 
Law  Rep.  2  Ex.  356 

3  Hare,  372  . 
2  Ves.  437 

2  Doug.  745  . 
Law  Rep.  5  C.  P.  73 
Law  Rep.  6  Ch.  70 
Law  Rep.  13  Eq.  437 
Law  Rep.  5  Ch.  659 

4  Giff.  515 

2  K.  &  J.  264  . 
Law  Rep.  8  Ch.  614 
Law  Rep.  9  Ch.  298 
Law  Rep.  7  Eq.  201 


Ch.  Vol.  IX.]  TABLE  OF  CASES  CITED. 


xxvii 


PAGE 

Trower  v.  Butts  .         .  .         .    1  S.  &  S.  181  .  .  .149 

Tiirnbull  v.  Garden        .  .  .    38  L.  J.  (Cli.)  331      .  .  534 

Tiirney  v.  Bayley  .  .  .    4  D.  J.  &  S.  332         .  .  3«7 

Twynam  v.  Porter         .  .  .    Law  Rep.  11  Eq.  181  .  .  659 


u. 

United  states     Wagner  .  .    Law  Rep.  2  Ch.  582    .  .  570 


Y. 

Vernon  v,  Citv  of  Dublin           .          .    4  Bro.  P.  C.  Ed.  Toml.  398  .  118 

Villars,  Ex  parte  ....    Law  Rep.  9  Ch.  432    .  .  613 

Vincent  v.  Hunter         .          .          .5  Hare,  320     .          .  .  760 

Vizard's  Trusts,  In  re     .          .          .    Law  Rep.  1  Ch.  588    .  .  719 


w. 


Walker,  Ex  parte 

 V.  AVoodward 

Ward,  Ex  parte  . 


AVaring,  Ex  parte 
Wartnaby  v.  Wartnaby  . 
Waterfall  v.  Peni stone 
Watkins,  Ex  parte 
Watney  v.  AVells 
Watts  V.  Kelson  . 
Webb  V.  Rhodes  , 
Wells  V.  Ody 
Western  Bank  of  Scotland  v.  Addie 

Western  v.  MacDermott  . 

West  India  and  Pacific  Steamship 

pany,  In  re  . 
White  V.  Simmons 

 V.  Williams 

Wier,  Ex  parte  . 


Wigg  V.  NichoU  . 
Wilkinson  v.  Adam 

 V.  Dent 

Williams,  Ex  parte 
Wills  V.  Bourne  . 

Wilson  V.  Eden  . 


4  Ves.  373 
1  Russ.  107  . 
Law  Rep.  8  Ch.  144 
Law  Rep.  3  Ex.  180 
19  Ves.  345  . 
Jac.  377 
6  E.  &  B.  876  . 
Law  Rep.  8  Ch.  520 
Law  Rep.  2  Ch.  250 
Law  Rep.  6  Ch.  166 
3  Bing.  N.  C.  732 
1  M.  &  W.  452 
Law  Rep.  1  H.  L.,  Sc.  145 


Com- 


V.  Furncss  Railway  Company 


AViltshire  Iron  Company,  In  re 
Winthrop  v.  Winthrop 
Wood,  Ex  parte  . 

 V.  Waud  . 

Woods  V.  Finnis  . 
Wynne's  Case 


.  688 
.  72 
.  604 
.  665 
510,  565 
.  91 
.  579 
387,  604,  622 
.  208 


Law  Rep.  1 
Ch.  72 


Eq.  499;  Ibid.  2 


471 
38 
121 
9,  403 


Law  Rep.  9  Ch.  11,  n. 

Law  Rep.  6  Ch.  555  , 
«  Ves.  193 

Law  Rep.  6  Ch.  875  . 
Law  Rep.  7  Ch.  319  . 
Law  Rep.  14  Eq.  92  . 

I  V.  &  B.  422 
Law  Rep.  6  Ch.  339  . 
Law  Rep.  10  Eq.  57  . 
Law  Rep.  16  Eq.  487  . 

II  Beav.  237 ;  5  Ex.  752  ;  14 
Beav.  317:  18  Q.  B.  474 
16  Beav.  153 

Law  Rep.  9  Eq.  28  . 

Law  Rep.  3  Ch.  443  . 

1  C.  P.  Coop.  temp.  Cott.  196 

4  D.  M.  &  G-.  875 

3  Ex.  748 

7  Ex.  363 

Law  Rep.  8  Ch.  1002  . 


471 

11,  n 

204 
70 
135 
326 
318 
149 
131 
292 
318 


182 
283 
511 
91 
326 
456 
302 
394 


xxviii 


TABLE  OF  CASES  CITED.  [Ch.Yol.  IX. 


X. 

PAGE 

Xenos  V.  Wickham        .         .  .    14  C.  B.  (N.S.)  435     .         .  532 


Yates  V.  Jack     .  .  .    Law  Eep.  1  Ch.  295    .  .  213 

 V,  Whyte  .  .  .  .4  Bing.  N.  C.  272       .  .  485 

York  Buildings  Company  v.  Mackenzie  .    8  Bro.  P.  C.  42  .         .  203 


CHANCERY  FUNDS  CONSOLIDATED  RULES,  1874 

1874.  ^ 


UNDEE  THE  GOUET  OF  CHANCEEY  (FUNDS)  ACT,  1872, 

35  &  36  YicT.  c.  44. 


Issued  22nd  day  of  December,  1874. 


I,  The  Eight  Honourable  Hugh  MacCalmont,  Baron  Cairns, 
Lord  High  Chancellor  of  Great  Britain,  with  the  concurrence  of 
the  Commissioners  of  Her  Majesty's  Treasury,  do  hereby,  in  pur- 
suance of  the  powers  contained  in  the  Court  of  Chancery  (Funds) 
Act,  1872,"  and  of  every  other  power  enabling  me  in  that  behalf, 
make  the  following  Eules  : — 

1. — Operation  and  Construction  of  Eules. — Definitions. 
— Eevocation  of  former  Eules  and  General  Orders. 

1.  The  Chancery  Funds  Eules,  1872  (1),  except  the  first  of  the  Revooatioii 
said  Eules,  are  hereby  revoked,  and  these  Consolidated  Eules  are  Funds^uiL, 
substituted  in  lieu  thereof,  and  shall  come  into  operation  on  the  g^^^^g^itutiou 
11th  day  of  January,  1875;  and  they  shall  be  filed  in  the  Eeport  and  com-  ^  ^ 
Office  of  the  High  Court  of  Chancery,  and  may  be  cited  as  the  these  Faiies. 
"  Chancery  Funds  Consolidated  Eules,  1874." 

2.  In  these  Eules,  and  in  orders  as  herein  prescribed  and  defined,  lnterp:etatioa 
and  in  directions  and  certificates  issued  by  the  Chancery  Pay-  ^ 
master,  terms  shall  have  the  same  meaning  as  the  same  terms  are 

(I)  See  Law  Rep.  7  Ch.  xxxv. 
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1874  defined  to  have  in  the  said  Act,  and  the  term  "  Court  "  shall  mean 
the  Court  of  Chancery ;  and  the  term  "  order "  shall  mean  an 
order  of  the  Court  of  Chancery,  intituled  in  a  cause  or  matter  in 
the  said  Court,  and  made  by  any  Judge  or  Judges  thereof  whether 
sitting  in  Court  or  at  chambers,  or  an  order  of  the  Court  intituled 
in  the  matter  of  the  suitors  of  the  Court ;  or  as  to  payments  out  of 
the  Appeal  Deposit  Account "  an  order  made  on  a  non-attendable 
petition  presented  to  the  Lord  Chancellor ;  and  the  term  "  order  " 
shall  include  a  decree,  and  a  report  of  a  Master  in  Lunacy  con- 
firmed by  fiat,  and  thereby  receiving  the  operation  of  an  order 
under  the  Lunacy  Eegulation  Act,  1853,  16  &  17  Yict.  c.  70  ; 
and  the  term  "  Chief  Clerk "  shall  mean  the  Chief  Clerk  of  a 
Judge  of  the  said  Court ;  and  the  terms  "  Chief  Clerk's  certificate  " 
and  "  Certificate  of  a  Chief  Clerk "  shall  mean  a  certificate  inti- 
tuled in  a  cause  or  matter  in  the  said  Court,  and  made  by  a  Chief 
Clerk  of  a  Judge  of  the  said  Court,  and  approved  and  signed  by  a 
Judge  thereof;  and  the  term  "  Bank"  shall  mean  Bank  of  England 
or  Governor  and  Company  of  the  Bank  of  England ;  and  the  term 
"  National  Debt  Commissioners "  shall  mean  the  Commissioners 
for  the  Keduction  of  the  National  Debt ;  and  the  term  "  Chancery 
Paymaster  "  shall  mean  Her  Majesty's  Paymaster  General  for  the 
time  being,  or  the  Assistant  Paymaster  General  for  Chancery 
business  for  the  time  being  deputed  by  the  Paymaster  General  to 
act  on  his  behalf  for  Chancery  business ;  and  the  term  Chancery 
Pay  Office  "  shall  mean  Paymaster  General's  -office  for  Chancery 
business ;  and  the  term  "  Chancery  Pay  Office  account "  shall  mean 
the  account  at  the  Bank  of  the  Paymaster  General  for  the  ^time 
being  on  behalf  of  the  Court  of  Chancery ;  and  the  term  "  Chancery 
Audit  Office"  shall  mean  the  Chancery  branch  of  the  Department 
of  the  Comptroller  and  Auditor  General ;  and  words  importing 
the  singular  number  shall  include  the  plural  number,  and  words 
importing  the  plural  number  shall  include  the  singular  number, 
and  words  importing  males  shall  include  females. 

In  these  Eules  the  term  title  of  the  cause  "  shall,  with  respect 
to  causes  commenced  since  1st  November  1852,  mean  the  short 
title  of  the  cause  with  the  reference  to  the  Eecord  as  prescribed  by 
the  48th  Eule  of  the  first  of  the  Consolidated  Orders  of  the  Court, 
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in  the  following  form,  viz.,  (A.  v.  B.  1874.  A.  100)  ;  and  the  term  1874 
"  cause  or  matter  "  shall  include  a  separate  account  in  a  cause  or 
matter,  and  a  matter  intituled  merely  as  an  account. — (Original 
Eule  2  amended.) 

3.  Tlie  following  Kules  of  the  Consolidated  Orders  of  the  Court,  Abrogatiou 
General  Orders  of  the  Court,  and  G-eneral  Orders  in  Lunacy  are  General 
hereby  abrogated,  viz. : — The  1st  to  the  16th  Eules,  both  inclusive,  chanceJy  and 
of  the  first  of  the  said  Consolidated  Orders ;  the  5th  Eule  of  the  Lunacy. 
5th  of  the  said  Consolidated  Orders;  the  3rd  to  the  9th  Eules, 

both  inclusive,  of  the  23rd  of  the  said  Consolidated  Orders ;  the  1st 
to  the  9th  Eules,  both  inclusive,  of  the  41st  of  the  said  Consolidated 
Orders ;  the  General  Orders  of  10th  January,  1870,  as  to  legacy 
and  succession  duty,  the  General  Orders  of  25th  February,  1868, 
17th  January,  1870,  1st  May,  1871,  and  28th  August,  1828;  and 
the  29th,  49th,  50th,  and  51st  of  the  General  Orders  in  Lunacy  of 
7th  November,  1853. — (Original  Eule  3  amended.) 

4.  Every  Eule  or  part  of  a  Eule  hereinafter  contained  which  is  Construction 
a  repetition  without  variation  of  a  Eule,  or  General  Order,  or  repeating 
part  of  a  Eule  or  General  Order,  hereby  revoked  or  abrogated,  o^Geue^r/^^' 
shall  receive  the  same  construction  as  was  put  on  such  revoked  or  Orders,  with- 

out  variation. 

abrogated  Eule  or  Order,  or  part  of  a  Eule  or  of  an  Order,  and 
shall  operate,  not  as  a  new  Eule,  but  in  the  same  manner  as  such 
revoked  or  abrogated  Eule  or  Order,  or  part  of  a  Eule  or  of  an 
Order,  would  have  operated  if  this  consolidation  had  not  been 
effected. — (See  Prel.  Cons.  Order,  Eule  7.) 

5.  Every  Eule  or  part  of  a  Eule  hereinafter  contained  which  is  Construction 
a  repetition  with  variation  of  a  Eule,  or  General  Order,  or  part  of  rep^atfng  for- 
a  Eule  or  General  Order,  hereby  revoked  or  abrogated,  shall  q^^^'^I^^' 
receive  the  same  construction  as  was  put  on  such  revoked  or  abro-  Orders,  with 
gated  Eule  or  Order,  or  part  of  a  Eule  or  of  an  Order,  and  shall 
operate,  not  as  a  new  Eule,  but  in  the  same  manner  as  su'sli  re- 
voked or  abrogated  Eule  or  Order,  or  part  of  a  Eule  or  of  an 

Order,  would  have  operated  if  this  consolidation  had  not  been 
effected,  except  so  far  as  such  variation  indicates  a  contrary  inten- 
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1874  tion.  And  where  the  variation  is  of  such  a  character  as  to  be 
reasonably  attributable,  not  to  a  variation  of  intention,  but  simply 
to  a  design  to  harmonise  the  style  or  language  of  the  several 
Rules  and  General  Orders  hereinafter  incorporated,  such  variation 
shall  not  be  deemed  to  indicate  any  such  contrary  intention. — (See 
Prel.  Cons.  Order,  Rule  8.) 

/ 

a^nstiuctioii  6.  Orders  made  before  the  commencement  of  the  Chancery 
orders.  °  Funds  Rules,  1872,  containing  directions  not  then  carried  into 
effect,  for  the  payment  of  money  into,  or  deposit  of  securities  in 
the  Bank  with  the  privity  of  the  Accountant  General  to  the  credit 
of  a  cause  or  matter,  or  for  the  transfer  of  securities  into  the 
name  and  with  the  privity  of  the  Accountant  General  in  trust  in 
a  cause  or  matter,  shall  be  read  and  construed  as  if  they  directed 
such  money  or  securities  respectively  to  be  paid  or  transferred 
into,  or  deposited  in  Court  to  the  credit  of  the  same  cause  or 
matter,  and  no  declaration  of  trust  shall  be  required  to  be  made 
with  respect  to  any  of  such  securities.  —  (Original  Rule  4 
amended.) 

II. — Feaming  and  Printing  Orders,  and  Particulars  to 

BE  STATED. — DUPLICATES  AND  OFFICE  COPIES. 

Mode  of  7.  Every  order  directing  money  or  securities  in  Court  to  be 

ordeiVami  dealt  with  shall,  except  in  the  case  of  orders  made  in  the  matter 
accmmts^to  be  suitors  of  the  Court,  be  intitutled  in  the  cause  or  matter 

stated.  Q^^^  jjQ^  g^j^y  separate  account  therein),  to  the  credit  of  which 
such  money  or  securities  shall  be  placed  in  the  books  at  the 
Chancery  Pay  Office ;  and  every  such  order  shall  state,  in  the 
body  of  such  order  and  not  merely  by  reference  to  the  title  of  it, 
the  exact  title  of  the  cause  or  matter  and  separate  account,  if 
any,  to  the  credit  of  which  the  money  or  securities  dealt  with  shall 
be  standing  ;  and  every  order  directing  money  or  securities  to  be 
brought  into  Court  shall  state  in  the  body  of  such  order  the  title 
of  the  cause  or  matter,  and  the  separate  account,  if  any,  to  the 
credit  of  which  such  money  or  securities  are  to  be  placed. — 
(Original  Rule  5.) 
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8.  Every  order  directing  money  or  securities  in  Court  to  be  1874 
dealt  with  shall  express  the  exact  amount  of  money  or  securities  Exact  amount 
to  be  dealt  with,  whenever  it  can  be  ascertained,  and  the  amount  ^gait^^ith 
of  money  or  securities  standing  in  the  books  at  the  Chancery  Pay  orsources 
Office,  at  the  date  of  such  order,  to  the  credit  of  the  cause  or  rived  to  i)o 
matter  to  which  the  money  or  securities  to  be  dealt  with  may  be 

placed,  and  not  merely  by  reference  to  another  order  (except 
where  the  name  of  one  person  is  ordered  to  be  substituted  for  the 
name  of  another  person  to  whom  a  payment,  transfer,  or  delivery 
of  money  or  securities,  has  been  directed  by  a  former  order) ;  and 
if  the  money  or  securities,  or  the  dividends  on  securities,  to  be  so 
dealt  with  under  any  such  order,  shall  not  be  in  Court  at  the  date 
thereof  the  source  from  which  such  money,  securities,  or  divi- 
dends will  be  derived  shall  be  stated. 

And  in  every  case  the  exact  amount  of  money  or  securities  in 
Court  to  be  dealt  with  by  the  Chancery  Paymaster  shall  be  ex- 
pressed in  an  order,  or  in  a  Chief  Clerk's  certificate,  or  in  a  certi- 
ficate of  a  Taxing  Master,  or  in  a  certificate  of  a  Master  in 
Lunacy ;  unless  such  money  be  payable  for  legacy  or  succession 
duty,  or  be  described  as  dividends  to  accrue  on  securities  in  Court, 
or  to  be  brought  into  Court,  or  as  interest  to  be  credited  in  respect 
of  money  on  deposit,  or  as  money  to  arise  by  the  realization  of 
securities,  or  as  the  residue  of  such  dividends,  interest,  money,  or 
securities  respectively,  after  deducting  an  amount  expressed  in  an 
order  or  in  such  a  certificate,  or  an  amount  of  securities  directed 
to  be  realized  unascertained  at  the  date  of  the  order  directincr  the 
realization  thereof,  or  as  an  aliquot  or  proportionate  part  of  such 
dividends,  interest,  money,  securities,  or  residue  respectively ;  and 
in  the  case  of  residues,  and  aliquot  or  proportionate  parts,  of  money, 
securities,  dividends,  or  interest,  the  amount  of  which  cannot  be 
ascertained  at  the  date  of  the  order,  the  amounts  may  be  ascer- 
tained in  manner  provided  by  Kules  10  and  86. 

Money,  dividends,  or  interest  directed  by  an  order  to  be  paid 
into  Court,  the  amount  of  which  cannot  be  ascertained  at  the  date 
of  the  order,  may  be  ascertained  in  like  manner. — (Original 
Rule  6  amended.) 

9.  Directions  in  orders  to  be  acted  upon  by  the  Chancery  Pay-  Directions, 
-CT     T^r  when  practi- 
VoL.  IX.— Ch.                            D                                      1  ^ 
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1874  master  shall,  so  far  as  practicable,  be  expressed  in  or  by  reference 
cable,  to  be  to  a  schedule  or  tabular  statement  subjoined  to  the  order ;  and 
expressed  m   ^j^ei^e  i]^q  actual  amounts  to  be  dealt  with  cannot  be  ascertained 

or  byreierence 

to  a  schedule  at  the  date  of  the  order,  the  aliquot  or  proportionate  parts  to  be 
statement.  dealt  with  may  be  stated  in  such  schedule  or  tabular  statement  in 
words  at  length,  but  the  total  amount  of  the  securities  or  money, 
or  where  the  order  does  not  dispose  of  the  whole  then  the  number 
of  the  aliquot  or  proportionate  parts  dealt  with  in  any  such  schedule, 
shall  be  stated  in  words  at  length  in  the  mandatory  part  of  the 
order. — (Part  of  Original  Eule  7  amended.) 

Amount  of  10.  When  interest  is  payable  in  respect  of  any  money  in  Court, 
abi?to  be*^  directed  by  an  order  to  be  dealt  with  by  the  Chancery  Paymaster, 
tfcaWe^ind  ^       ^^'^^^  ^^^^^  P^^  centum  at  which,  and  (if  the  day 

if^^t  stated  ^o  which  interest  is  payable  can  be  fixed  by  the  order)  the  day 
amount  is      inclusive  to  which,  such  interest  is  computed,  and  the  amount  of 

to  be  ascer-  i,  •  x  i. 

tained.         such  mterest 

If  the  day  to  which  interest  is  to  be  computed  cannot  be  fixed 
by  the  order,  the  day  from  which  (exclusive)  such  interest  is  to  be 
computed  shall  (except  in  the  case  of  a  computation  of  subsequent 
interest  from  the  foot  of  the  certificate  of  a  Chief  Clerk,  or  a 
Master  in  Lunacy)  be  stated  in  the  order,  and  such  interest  may 
be  directed  to  be  computed  and  certified  by  a  Chief  Clerk,  or  a 
Master  in  Lunacy,  or  (where  the  computation  is  dependent  upon 
the  taxation  of  costs)  by  a  Taxing  Master. 

When  interest  is  certified  by  a  Chief  Clerk,  or  a  Master  in 
Lunacy,  or  a  Taxing  Master,  such  interest  may,  unless  the  order 
otherwise  directs,  be  computed  to  a  day  subsequent  to  the  date  of 
the  certificate  and  to  be  named  therein  as  the  day  for  payment,  so 
as  to  allow  a  reasonable  time  for  doing  all  necessary  acts  to  enable 
the  payment  to  be  made;  and  the  Chief  Clerk,  or  Master  in 
Lunacy,  or  Taxing  Master,  may,  if  he  thinks  fit,  require  a  state- 
ment in  writing  of  such  computation,  authenticated  by  the  signa- 
ture of  the  solicitor  of  the  person  having  the  carriage  of  the  order, 
to  be  produced  before  preparing  the  certificate,  but  no  affidavit 
verifying  such  computation  shall  be  required. 

When  the  day  for  payment  cannot  be  fixed  by  the  order,  and 
the  interest  is  not  directed  to  be  certified  in  manner  aforesaid,  the 
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order  may  direct  the  interest  to  the  day  for  payment  to  be  ascer-  1874 
tained  by  an  affidavit,  or  by  a  statutory  declaration  under  the 
5  &  6  Will.  4,  c.  62,  in  which  case  such  interest  shall  be  com- 
puted to  a  day  (inclusive)  to  be  named  in  such  affidavit  or 
"declaration,  as  the  day  for  payment,  and  which  day  shall  not  be 
more  than  ten  days  after  the  day  of  swearing  such  affidavit,  or 
making  such  declaration ;  and  such  affidavit  Or  declaration  shall 
be  a  sufficient  authority  to  the  Chancery  Paymaster  to  pay  or 
apply  the  amount  of  interest  so  ascertained  in  the  manner  directed 
by  such  order. 

And  in  every  case  in  which  interest  is  to  be  computed,  income 
tax  (if  any)  shall,  in  making  such  computation,  be  deducted 
therefrom  at  the  rate  payable  during  the  time  such  interest 
accrues,  unless  the  order  otherwise  directs ;  and  it  shall  be 
stated  in  every  such  affidavit  or  declaration  as  aforesaid  that 
income  tax,  if  any,  has  been  deducted. — (Substituted  for  Original 
Eule  8.) 

11.  Whenever  the  dealing  by  the  Chancery  Paymaster  with  Documents  on 
money  or  securities  in  Court,  is,  by  an  order,  made  contingent  deaHngs^by 
upon  the  execution  of  some  document,  the  document  shall  be  PaySasfer^ 
described,  and  the  parties  thereto  by  whom  it  is  to  be  executed     ^^^^  con- 

_    ,_  -  _   .  ,  .  «       ,  tingenttobe 

shall  be  named  m  an  order,  or  m  a  certificate  of  a  Master  in  described. 
Lunacy,  or  of  a  Chief  Clerk.  The  execution  of  such  docu- 
ment shall  be  certified  by  a  Master  in  Lunacy,  or  by  a  Chief 
Clerk,  or  may  be  verified  by  affidavit,  if  the  order  by  which  such 
execution  is  required  shall  so  direct* — (Part  of  Original  Eule  7 
^.mended.) 

12.  Persons  who  are  directed  by  an  order  to  pay  or  transfer  into  Persons  by  or 
-or  deposit  in  Court  any  money  or  securities,  and  persons  to  whom  ment^s^Sid^^" 
money  or  securities  are  directed  to  be  paid,  transferred,  or  deli-  trbe^madelo 
vered,  and  persons  for  or  during  whose  lives  or  other  less  period,  be  named, 
payments  are  directed  to  be  made,  shall  be  described  in  the  order, 

or  in  a  certificate  of  a  Chief  Clerk,  or  a  Master  in  Lunacy,  or  a 
Taxing  Master,  by  name,  and  not  merely  as  Plaintiffs  or  Peti- 
tioners, or  the  like ;  unless  such  payments,  transfers,  or  deliveries 
are  to  be  made  to  trustees  or  other  persons  in  succession,  or  to 
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1874  representatives  wlien  no  probate  or  letters  of  administration  shall 
have  been  taken  out  at  the  date  of  such  order  or  certificate. 
Bodies  Corporate,  Companies,  or  Societies  shall  be  described  by 
their  proper  titles  or  designations,  and  the  christian  names  and 
surnames,  or  titles  of  honour,  of  all  other  such  persons  shall  be  ex- 
pressed  in  words  at  length  and  without  abbreviations  in  such 
orders  or  certificates,  the  christian  names  preceding  the  surnames. 
— (Cons.  Order  23,  Eule  5,  amended.) 

Time  for  13.  Every  order  directing  the  payment  of  dividends,  annuities, 

od^ca?p^^-^^  or  other  periodical  -payments  to  be  made  by  the  Chancery  Pay- 
Sated  *^  master  shall  (except  in  the  case  of  dividends  directed  to  be  paid 
as  they  accrue  due)  specify  the  time  when  the  first  of  such  pay- 
ments, and  when  all  subsequent  periodical  payments,  whether 
quarterly,  half-yearly,  yearly,  or  otherwise,  shall  be  made. — (Cons. 
Order  23,  Rule  6,  amended.) 

Orders  deal-  14.  Every  order  directing  the  payment  of  money,  or  the  trans- 
to°provide"for  01  delivery  of  securities  in  Court,  in  respect  of  which  duty  shall 
cession^dutT"      payable  to  the  revenue  under  the  Acts  relating  to  legacy  or 

or  indicate     succession  dutv,  shall,  unless  such  order  expressly  provides  for  the 

their  liability.  p  /   -.  ,      -..         -,  ^, 

payment  of  the  duty,  also  direct  the  Chancery  Paymaster  to  have- 
regard  to  the  circumstance  that  such  duty  is  payable ;  and  when 
by  an  order,  money  or  securities,  in  respect  of  which  such  duty 
may  be  chargeable,  are  directed  to  be  invested,  carried  over,  or 
placed  to  a  separate  account,  the  words  subject  to  legacy  duty  " 
or  "subject  to  succession  duty,"  as  the  case  may  be,  shall  be 
added  in  the  order  to  the  title  of  the  account  thereby  directed  to 
be  raised.  Every  order  providing  for  payment,  out  of  money  or 
the  proceeds  of  securities  in  Court,  of  any  duty  payable  under  the 
Acts  relating  to  legacy  or  succession  duty  shall  direct  that  the 
amount  of  such  duty  shall,  upon  the  requisition  of  the  Com- 
missioners of  Inland  Revenue,  be  transferred  to  the  account  of 
the  Receiver  General  of  Inland  Revenue  at  the  Bank. — (Cons. 
Order  23,  Rule  9,  amended.) 


Orders  to  be  15.  Every  order  made  after  the  commencement  of  these  Rules^ 
Chancery*^  which  is  to  be  acted  upon  by  the  Chancery  Paymaster  (except 
be  printe^d     r^ports  of  the  Masters  in  Lunacy,  confirmed  by  fiat,  and  orders 
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drawn  up  by  tlie  Kegistrar  in  Lunacy),  shall  be  drawn  up  by  and  1874 
entered  with  the  Eegistrars  of  the  Court;  and  every  order  to 
be  acted  upon  by  the  Chancery  Paymaster  (except  the  said 
reports)  shall  either  be  wholly  printed,  or  in  cases  in  which 
printed  forms  can  be  used,  may  be  partly  printed  and  partly 
written ;  provided  that  the  Eegistrars  may  issue  any  such  orders 
in  writing,  if  of  an  urgent  nature. 

The  printing  of  orders  shall  be  under  the  control  of  the  Eegis- 
trars, and  the  orders  shall  be  printed  on  cream  wove,  machine 
made,  foolscap  folio  paper,  18  lbs.  per  mill  ream,  or  thereabouts, 
in  pica  type  leaded,  with  an  inner  margin  about  three  quarters  of 
an  inch  wide,  and  an  outer  margin  about  two  finches  and  a  half 
wide,  except  as  to  the  schedule  or  tabular  statement  in  any  such 
order  contained  or  referred  to,  which  may  be  printed  in  such 
smaller  type  as  the  Eegistrars  shall  direct. 

Sums  occurring  in  the  body  of  every  such  order  shall  be  ex- 
pressed in  words ;  dates  occurring  therein,  and  any  sums  in  such 
schedule  or  tabular  statement  as  mentioned  in  Eule  9,  shall  be 
expressed  in  figures  instead  of  words ;  and  each  separate  direction 
in  such  orders  shall  (as  far  as  may  be)  be  contained  in  a  distinct 
paragraph ;  and  in  all  other  respects  such  orders  shall  be  printed 
in  such  form  and  manner  as  the  Eegistrars  shall  deem  expedient. 

16,  Clerical  mistakes  or  errors  arising  from  any  accidental  slip  Amendment 
or  omission  in  such  printed  orders  may  be  amended  in  writing ;  enors  fn^*^^ 
but  no  amendment  shall  be  made  in  any  order  to  provide  for  a  P"^*^^^^  orders, 
new  state  of  circumstances  arising  after  the  date  of  the  order ; 

nor  shall  any  order  be  amended  for  the  purpose  of  extending  the 
time  thereby  limited  for  making  any  payment,  or  transfer  into,  or 
deposit  in  Court  of  money  or  securities  ;  and  every  such  amend- 
ment shall  be  stamped  by  the  Clerks  of  Entries,  or  by  the  Eecord 
and  Writ  Clerks,  with  their  official  seal,  as  evidence  that  the 
duplicate  or  record  has  been  also  amended. 

17.  The  Eegistrars  of  the  Court  shall  be  provided  with  official  Eegistrar's 

stamps  or  seals  for  the  authentication  of  orders  and  other  docu-  autheut^? 

ments,  and  of  amendments  therein.  docu- 
'  ments. 
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1874  18.  The  Eegistrars  shall  cause  a  duplicate  of  every  printed  or 
A  duj^icate  partly  printed  order  to  be  made  at  the  same  time  with  the 
l^inted  orders  ^^^^g^^^^  5  Original  order  shall  be  passed  by  a  Eegistrar  in 

the  usual  way,  and  stamped  with  his  official  seal  on  every  leaf 
thereof,  and  be  transmitted  by  him  to  the  Clerks  of  Entries  with 
the  duplicate. 

The  duplicate  order  shall  be  retained  and  filed  by  the  Clerks  of 
Entries  as  the  record,  and  the  original  order  when  examined  and 
stamped  by  them,  and  marked  with  a  reference  thereon  to  the 
duplicate  or  record  so  filed,  shall  be  returned  to  the  Kegistrar  to  be 
delivered  out  to  the  solicitor  of  the  party  having  the  carriage  of 
the  order. 

Additional  '  19.  The  Eegistrars  may  cause  to  be  printed  additional  copies  of 
copies  of  printed  orders,  or  printed  portions  of  orders,  according  to  the 
printed 01  ders.  p^qi^jjements  of  the  parties  or  their  solicitors,  and  such  additional 
copies  shall  be  transmitted  to  the  Eeport  Office ;  and  when  such 
printed  or  partly  printed  orders  have  been  passed  and  entered, 
such  additional  copies  upon  being  duly  completed  and  signed  or 
certified  by  one  of  the  Clerks  of  Eecords  and  Writs,  and  authenti- 
cated in  the  same  manner  as  written  office  copies  of  orders,  or 
copies  certified  pursuant  to  the  Act  of  the  14  &  15  Yict.  c.  99, 
s.  14,  are  now  signed  or  certified  and  authenticated,  may  be  issued 
as  office  or  certified  copies. 


Rules  as  to 
printing  to 
apply  to 
orders  in 
Lunacy. 


20.  Eules  15  and  16  shall,  so  far  as  applicable,  extend  to  and 
include  orders  in  Lunacy  to  be  acted  upon  by  the  Chancery  Pay- 
master, drawn  up  by  the  Eegistrar  in  Lunacy,  but  the  printing 
thereof  shall  be  exclusively  under  the  direction  and  control  of  the 
Eegistrar  in  Lunacy ;  and  such  orders  shall  be  entered  by  him  in 
the  manner  prescribed  by  section  100  of  the  Lunacy  Eegulation 
Act,  1853  (16  &  17  Vict.  c.  70.) 


III. — Copies  of  Okdees,  and  other  Documents,  to  be  sent  to 
Chanceky  Audit  Office. 

Office  copy        21.  An  office  copy  of  every  order  drawn  up  by  the  Eegistrars 

senTfrom*^  ^  of  the  Court  to  be  acted  upon  by  the  Chancery  Paymaster,  duly 
Keport  Office. 
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signed  and  authenticated  in  the  manner  described  in  Eule  19,  1874 
shall  be  transmitted  by  the  Clerks  of  Kecords  and  Writs  to  the 
Chancery  Audit  Office;  and  in  case  of  any  amendments  being 
made  in  the  order,  such  office  copy  shall,  upon  production  thereof 
to  the  Clerks  of  Kecords  and  Writs,  be  likewise  amended, 

22.  An  office  copy  of  every  certificate  of  a  Chief  Clerk,  or  of  a  Office  copies 
Taxing  Master,  or  of  a  Master  in  Lunacy,  which  is  to  be  acted  and^other^*^^ 
upon  by  the  Chancery  Paymaster,  and  an  office  copy  of  all  direc-  jJeTcted  upon 
tions  contained  in  the  Eeport  of  a  Master  in  Lunacy  confirmed  by     tiie  Chan- 

eery  Pay- 
fiat,  which  are  to  be  acted  upon  by  the  Chancery  Paymaster,  master  to  be 

shall,  when  requested,  be  transmitted  by  the  Clerks  of  Kecords 

and  Writs,  or  by  the  Registrar  in  Lunacy,  as  the  case  may  be,  to 

the  Chancery  Audit  Office. 

23.  An  office  copy  of  every  order  in  Lunacy  to  be  acted  upon  O^ffice  copies 
by  the  Chancery  Paymaster  when  signed  and  sealed  or  stamped  Lunacy  to  be 
with  the  seal  of  the  Registrar  in  Lunacy,  as  required  by  sections  ^r^r  m 

100  and  101  of  the  Lunacy  Regulation  Act,  1853,  and  section  29  Lunacy, 
of  the  Lunacy  Regulation  Act,  1862  (25  &  26  Yict.  c.  86),  shall 
be  transmitted  by  the  Registrar  in  Lunacy  to  the  Chancery 
Audit  Office. 

24.  An  office  copy  of  any  affidavit,  or  of  any  statutory  decla-  9?^^  copies 

.         .  .  \         ,    of  affidavits 

ration  filed  as  provided  in  Rule  86,  which  may  be  received  in  and  declaia- 
evidence  by  the  Chancery  Paymaster,  shall,  when  requested,  be  transmitted, 
transmitted  by  the  Clerks  of  Records  and  Writs  to  the  Chancery 
Audit  Office. 


IV. — Bringing  Funds  into  Court. 

25.  Money  and  securities  may  be  paid  or  transferred  into,  or  Bringing 
deposited  in,  Court,  and  be  placed  in  the  books  at  the  Chancery  Court  on  re- 
Pay  Office  to  the  credit  of  a  cause  or  matter,  on  a  direction  to  be  ^"^^^v 
obtained  from  the  Chancery  Paymaster,  upon  the  written  request 
of  the  person  desirous  of  so  paying,  transferring,  or  depositing,  or 
of  his  solicitor,  without  an  order ;  but  no  such  payment,  transfer, 
or  deposit  shall  be  so  made  to  a  separate  account  in  a  cause 
(except  to  a  security  for  costs  account),  unless  such  separate 
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account  has  been  directed  to  be  opened  by  an  order,  and  such 
request  shall  be  filed  in  the  Eeport  Office.  This  Eule  shall  not 
apply  to  money,  or  securities,  directed  by  an  order  to  be  paid  or 
transferred  into,  or  deposited  in,  Court,  nor  shall  it  apply  to  money 
or  securities  payable  or  transferable  into  Court,  in  pursuance  of  an 
Act  of  Parliament,  or  a  General  Order  of  the  Court,  by  which  some 
particular  authority  is  required  to  enable  the  payment,  transfer,  or 
deposit  to  be  made. — (Original  Eule  10  amended.) 


Eoqucst  to        26.  Every  request  for  a  direction  for  payment  or  transfer  into, 

<'mitain  refer-  j-j.-/^./. 

ence  to  record.  deposit  m,  Court  ot  money  or  securities  to  be  placed  to  the 
credit  of  a  cause  commenced  since  1st  November,  1852,  shall  eon- 
tain  the  title  of  the  cause  and  the  reference  to  the  record  as  cited 
in  Eule  2,  and  the  correctness  of  such  reference  shall  be  authenti- 
cated by  the  official  seal  of  the  Clerks  of  Eecords  and  Writs  being 
impressed  on  such  request. — (Original  Eule  11.) 


Persons  may 
luring  funds 
into  Court 
though  time 
limited  by 
order  has 
expired. 


27.  A  person  directed  by  any  order  to  make  a  payment  or 
transfer  into,  or  deposit  in,  Court,  shall  be  at  liberty  to  make  the 
same  without  further  .order,  notwithstanding  the  order  may  not 
have  been  served,  or  the  time  thereby  limited  for  making  such 
payment,  transfer,  or  deposit  may  have  expired;  and  if  any 
further  sum  of  money  has  by  reason  of  such  default  become  pay- 
able by  such  person  for  interest,  or  in  respect  of  dividends,  he 
shall  be  at  liberty  to  pay  into  Court  such  further  sum  upon  a 
request  as  provided  by  Eule  25;  provided  that  any  such  sub- 
sequent payment,  transfer,  or  deposit  shall  not  affect  or  prejudice 
any  liability,  process,  or  other  consequences  which  such  person 
may  have  become  subject  to  by  reason  of  his  default  in  making 
the  same  within  the  time  so  limited.  The  time  for  making  any 
such  payment,  transfer,  or  deposit  may  be  also,  if  necessary,  ex- 
tended by  a  supplemental  order,  referring  to  the  former  order,  but 
Avithout  repeating  the  directions  for  such  payment,  transfer,  or 
deposit.  Such  supplemental  order  may  be  made  on  an  application 
to  the  Judge  at  Chambers. 


i»rocoedings  28.  When  money  or  securities  are  to  be  paid  into,  or  deposited 
of  mon^^or  *°  ID,  Couit,  such  payment  or  deposit  shall  be  made  with  the  privity 
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of  the  Chancery  Paymaster,  and  the  Chancery  Paymaster  shall  1874 
issue  a  direction  to  the  Bank  to  receive  and  place  the  same  to  the  deposit  of 
credit  of  the  Chancery  Pay  Office  account ;  and  such  direction 
shall  specify  the  title  of  the  cause  or  matter  to  which  such  money 
or  securities  are  to  be  placed  in  the  books  at  the  Chancery  Pay 
Office:  and  upon  such  money  or  securities  being  so  paid  or 
deposited,  the  Bank  shall  cause  a  receipt  to  be  given  for  the  same, 
and  shall  send  such  direction  to  the  Chancery  Pay  Office,  with  a 
certificate  thereon,  that  the  money  or  securities  therein  specified 
have  been  received,  and  placed  to  the  credit  of  the  Chancery  Pay 
Office  account. — (Original  Kule  9  amended.) 

29.  When  securities  are  to  be  transferred  into  Court,  such  Proceedings 
transfer  shall  be  made  with  the  privity  of  the  Chancery  Paymas-  secuSSes^into 
ter,  and  the  Chancery  Paymaster  shall  issue  a  direction  for  the  C^^^*- 
transfer  to  be  made  to  the  account  of  the  Paymaster  General  for 

the  time  being  on  behalf  of  the  Court  of  Chancery;  and  such 
direction  shall  specify  the  title  of  the  cause  or  matter  to  which 
such  securities  are  to  be  placed  in  the  books  at  the  Chancery  Pay 
Office  ;  and  upon  such  securities  being  so  transferred,  the  Bank, 
or  Body  Corporate,  or  Company,  in  whose  books  the  transfer  of 
such  securities  is  made  or  registered,  shall  send  such  direction  to 
the  Chancery  Pay  Office,  with  a  certificate  thereon,  that  the  secu- 
rities therein  specified  have  been  transferred  to  the  said  account. 
— (Original  Bule  15  amended.) 

30.  When  any  such  direction  as  is  mentioned  in  the  last  two  Receipt  and 
preceding  Kules  with  a  certificate  thereon  that  the  amount  of  payment^ de- 
money  or  securities  therein  mentioned  has  been  so  paid,  trans- ^^^Jf^^fer^ 
ferred,  or  deposited,  shall  be  received  at  the  Chancery  Pay  Office, 

the  Chancery  Paymaster  shall  file  a  certificate  of  such  payment, 
transfer,  or  deposit,  and  shall  therein  state  the  title  of  the  cause  or 
matter  to  which  such  amount  of  money  or  securities  has  been 
placed  in  the  books  at  the  Chancery  Pay  Office ;  and  an  office 
copy  of  such  certificate  of  the  Chancery  Paymaster  shall  be 
received  as  evidence  of  the  payment  or  transfer  into,  or  deposit 
in,  Court  therein  mentioned  having  been  made. — (Original  Kule 
16  amended.) 
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1874  31.  When  it  is  desired  to  bring  money  into  Court  without 
Conditional  waiting  the  time  necessary  to  obtain  a  direction  for  the  Bank  to 
money^at  the  ^^^^^^^  ^^^^  money  it  may  be  lodged  at  the  Bank  to  the  credit 

Bank  in       of  a  Chancery  Suspense  Account  (subject  to  being  dealt  with  as 

urgent  cases.   ,.p  -it  " 

hereinafter  mentioned,  and  not  otherwise),  upon  a  written  appli- 
cation signed  by  the  person  desiring  to  lodge  the  same,  or  his 
solicitor,  and  addressed  to  the  Bank,  specifying  the  amount,  and 
the  title  of  the  cause  or  matter  in  Chancery  in  respect  of  which  it 
is  desired  to  be  lodged,  and  upon  such  lodgment  being  made  one 
of  the  cashiers  of  the  Bank  shall  give  a  certificate  that  the  amount 
has  been  lodged  to  the  credit  of  a  Chancery  Suspense  Account ; 
and  in  every  case  the  person  making  such  lodgment,  or  his  solici- 
tor, shall  forthwith  bespeak  the  direction  for  the  Bank  to  receive 
the  money  in  the  manner  provided  by  Kule  28^  and  produce  such 
direction  and  certificate  at  the  Bank,  for  the  purpose  of  having 
the  money  so  previously  lodged  transferred  to  the  Chancery  Pay 
Office  account,  and  placed  in  the  books  at  the  Chancery  Pay  Office 
to  the  credit  of  the  cause  or  matter  mentioned  in  such  direction, 
and  the  receipt  mentioned  in  the  said  Kule  28  shall  thereupon  be 
given  for  such  money. — (Original  Eule  12.) 

When  money      32.  Money  hereafter  paid  into  Court  pursuant  to  the  69th  sec- 
L^ndsQause^s  tion  of  the  "  Lands  Clauses  Consolidation  Act,  1845,"  in  respect 
^^Vict^c  18      lands  in  England  or  Wales,  shall  be  placed  in  the  books  at  the 
s..  69),^disa-    Chancery  Pay  Office  to  the  credit  of  Ex  parte  the  promoters  of 
stated.         the  undertaking,  in  the  matter  of  the  special  Act  (citing  it),  as 
directed  by  the  said  Lands  Clauses  Consolidation  Act,  1845,  and 
some  words  shall  be  added  in  each  case  briefly  expressive  of  the 
nature  of  the  disability  to  sell  and  convey,  by  reason  of  which  the 
money  shall  be  so  paid  in,  as  stated  in  the  request  for  the  direction 
to  receive  the  money. — (Original  Kule  13). 


Money  paid  33.  Money  hereafter  paid  into  Court  pursuant  to  the  Copyhold 
Copyiiold  Acts  Acts  shall  be  placed  in  the  books  at  the  Chancery  Pay  Office  to 
to  a^eparate  Credit  of  "  Ex  parte  the  Copyhold  Commissioners,"  as  directed 
account.  \yy  i\^q  gajd  Acts,  and  in  addition  thereto,  to  the  account  of  the 
particular  manor  in  respect  of  which  the  money  shall  be  so  paid 
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in ;  and  in  the  request  for  a  direction  to  receive  such  money  the  1874 
name  and  locality  of  such  particular  manor  shall  be  stated. — 
(Original  Kule  14.) 

34.  A  trustee  or  other  person  desiring  to  pay  money  or  transfer  Persons  bring- 
securities  into,  or  to  deposit  securities  in,  Court,  under  the  Act  clfu^  under*^' 
10  &  11  Vict.  c.  96,  shall  file  an  affidavit,  entitled  in  the  matter  '^'"«tee  Relief 

'         ^  '  Act  (10  &  11 

of  the  same  Act,  and  in  the  matter  of  the  trust,  and  setting  Vict.  c.  96)  to 

-     -  file  affidavit. 

forth — 

(1.)  His  own  name  and  address. 

(2.)  The  place  where  he  is  to  be  served  with  any  petition,  sum- 
mons, or  order,  or  with  notice  of  any  proceeding  relating 
to  such  money  or  securities. 

(3.)  The  amount  of  money  and  description  and  amount  of 
securities  which  he  proposes  to  pay  or  transfer  into,  or 
deposit  in,  Court,  and  the  credit  to  which  he  wishes  it  to 
be  placed ;  and  if  such  money  or  securities  are  chargeable 
with  legacy  or  succession  duty,  a  statement  whether  such 
duty  or  any  part  {hereof  has  or  has  not  been  paid. 

(4.)  A  short  description  of  the  trust,  and  of  the  instrument 
creating  it. 

(5.)  The  names  of  the  persons  interested  in  or  entitled  to  the 
money  or  securities,  and  their  places  of  residence,  to  the 
best  of  his  knowledge  and  belief. 

(6.)  His  submission  to  answer  all  such  inquiries  relating  to  the 
application  of  the  money  or  securities  paid  or  transferred 
into,  or  deposited  in.  Court  under  the  same  Act,  as  the 
Court  or  Judge  may  make  or  direct. 

(7.)  A  statement  whether  the  money  so  to  be  paid  into  Court,, 
or  the  dividends  on  the  securities  so  to  be  transferred 
into,  or  deposited  in.  Court,  and  all  accumulations  of 
dividends  thereon,  are  desired  to  be  invested  in  Consoli- 
dated £3  per  Centum  Annuities,  or  Keduced  £3  per  Cent. 
Annuities,  or  New  £3  per  Cent.  Annuities,  or  whether  it 
is  deemed  unnecessary  so  to  invest  the  same  or  to  place 
the  same  on  deposit. 

The  Chancery  Paymaster,  on  production  of  an  office  copy  ot" 
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1874  any  such  affidavit,  shall  give  the  necessary  directions  for  such 
payment,  transfer,  or  deposit  to  the  account  of  the  particular 
trust  mentioned  in  the  affidavit. 

The  regulations  contained  in  the  General  Order  of  the  Court  of 
the  16th  day  of  May,  1862,  for  the  printing  of  affidavits  to  be 
used  on  the  hearing  of  a  cause,  shall  be  applicable  to  affidavits 
filed  under  this  Bule,  and  the  Chancery  Paymaster  shall  not  act 
upon  an  office  copy  of  any  such  affidavit,  filed  after  the  com- 
mencement of  these  Kules,  which  is  not  so  printed. — (Cons. 
Order  41,  Eules  1  and  2  amended.) 

Credit  to  35.  Any  principal  money  or  dividends  received  by  the  Bank  in 

rndVividends  respect  of  Securities  standing  to  the  Chancery  Pay  Office  account 
thrBank^Jre  ^^^^^  ^®  placed  in  the  books  at  the  Chancery  Pay  Office,  in  the 
to  be  placed,  ^ase  of  principal  money,  to  the  credit  to  which  the  securities 
whereon  such  money  arose  were  standing  at  the  time  of  the  receipt 
thereof,  and  in  the  case  of  dividends,  to  the  credit  to  which  the 
securities  whereon  such  dividends  accrued  were  standing  at  the 
time  of  the  closing  of  the  transfer  books  of  such  securities 
previously  to  the  dividends  becoming  due. 


Funds  in 
Court  to  be 
<lealt  with 
only  in  pur- 
suance of  an 
<  )rdor. 


V. — Payment  of  Money,  and  Sale,  Transfer,  or  Delivery 
OF  Securities,  out  of  Court. — Conversion  of  Govern- 
ment Securities. — Application  op  Dividends  and 
Interest. 

36.  Subject  to  Kules  46,  47,  48,  49,  62,  65,  and  66,  securities  in 
Court  shall  not  be  sold,  transferred,  or  delivered  out,  and  money 
in  Court  shall  not  be  paid  out  or  invested  in  securities,  and  money 
or  securities  in  Court  shall  not  be  carried  over,  and  a  certificate 
shall  not  be  issued  for  the  sale,  transfer,  or  delivery  of  securities 
in  Court,  unless  in  pursuance  of  an  order,  or  in  the  case  of  an 
investment  of  money  or  application  of  dividends,  of  a  direction 
contained  in  a  certificate  of  a  Master  in  Lunacy  as  authorized  by 
the  Lunacy  Kegulation  Act,  1853,  or  by  any  General  Orders  made 
thereunder. — (Original  Rule  17  amended.) 
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37.  When  an  order,  or  a  certificate  of  a  Master  in  Lunacy,  1874 
directs  the  carrying  over  of  money  or  securities  in  Court,  or  the  chancery 
investment,  or  placing  on  deposit  (subject  to  Kule  71),  or  pay-  ^^y^gf^^ 
ment  out,  of  money  in  Court,  or  of  dividends  to  accrue  on  secu-  acting  od 

1  /.        .  •         rv       orders  until 

rities  in  Court,  the  Chancery  Paymaster  may  defer  giving  effect  he  receives  a 
to  such  direction  until  a  request  in  writing  to  give  effect  thereto 
has  been  left  at  the  Chancery  Pay  Office,  but  it  shall  be  the 
duty  of  the  solicitor  for  the  person  having  the  carriage  of  such 
order  or  certificate  to  leave  it  and  such  request  at  the  Chan- 
cery Pay  Office  without  unnecessary  delay. — (Original  Rule  23 
amended.) 

38.  When  money  in  Court  is  to  be  paid  out  (except  in  the  cases  Mode  of  pay- 
provided  for  by  Rules  41,  57,  and  58,  and  by  the  4th  and  5th  of  ouTof^Cmirt 
the  General  Orders  in  Lunacy  of  10th  January,  1870),  the  Chan- 
cery Paymaster  shall  cause  a  cheque  or  other  sufficient  authority 

or  direction  for  the  payment  of  the  same  to  be  issued.  Such 
cheque  or  authority  or  direction  for  payment  shall  state  the  title 
of  the  cause  or  matter  in  the  books  at  the  Chancery  Pay  Office  to 
which  the  money  paid  is  to  be  debited,  the  date  of  the  order  or 
other  authority  in  pursuance  of  which,  and  the  name  of  the  person 
to  whom  the  payment  is  to  be  made,  or  so  much  of  the  particulars 
of  such  payment  as  the  Chancery  Paymaster  may  deem  necessary ; 
and  such  cheque  or  authority  or  direction,  duly  endorsed  by  the 
payee  named  therein  or  his  lawful  attorney,  or  an  acknowledg- 
ment of  receipt  signed  by  such  payee  or  his  attorney,  shall  be  a 
good  discharge  to  the  Chancery  Paymaster  for  the  amount  therein 
mentioned. — (Original  Rule  18  amended.) 

39.  Money  in  Court  periodically  payable  at  the  commencement  Continuatioa 
of  the  Chancery  Punds  Rules,  1872,  shall  continue  to  be  payable  periodical 
by  the  Chancery  Paymaster  in  pursuance  and  on  the  authority  of  P«y°ients. 
the  entries  of  the  cheques  for  periodical  payments  in  the  receipt 

books  in  the  Accountant  General's  Office,  or  of  such  other  docu- 
ments as  the  Accountant  General  had  been  accustomed  to  use  in 
the  preparation  of  such  cheques,  without  the  production  of  the 
orders  and  other  documents  in  pursuance  whereof  such  payments 
are  made,  being  necessary. — (Original  Rule  19  amended.) 
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1874  40.  Cheques  which  before  the  commencement  of  the  Chancery 
Renewal  of  Funds  Eules,  1872,  had  been  signed  by  the  late  Accountant 
cheques  of  the  ^^^^^^^     ^7  predecossors,  but  have  not  been  paid  at 

Accountant  the  commencement  of  these  Eules,  shall  be  a  sufficient  authority 
to  the  Chancery  Paymaster  to  cause  payments  to  be  made  to  the 
same  persons  and  of  the  same  amounts  as  are  named  in  such 
cheques,  without  the  production  of  the  orders  or  other  documents 
in  pursuance  whereof  such  cheques  were  so  signed,  being  neces- 
sary.— (Original  Eule  20  amended.) 

Payments  to  41.  When  money  in  Court  is  payable  to  the  Eeceiver  General 
to  brmade  by  of  Inland  Eevenue  (in  any  case  not  provided  for  by  Eule  57),  the 
transfer.  National  Debt  Commissioners,  the  Ecclesiastical  Commissioners 
for  England,  the  Official  Trustees  of  Charitable  Funds,  the  Official 
Liquidator  of  any  Company,  or  any  other  official  persons  for 
whom  an  account  is  kept  at  the  Bank,  the  order  shall  direct  the 
amount  so  payable  to  be  transferred,  upon  the  requisition  of  the 
official  persons  to  whom  it  is  due,  to  the  proper  account  (citing 
it),  at  the  Bank,  of  such  official  persons.  And  the  Chancery 
Paymaster,  shall,  upon  receiving  such  requisition,  direct  the 
Bank  to  write  off  from  the  Chancery  Pay  Office  account  the 
amount  so  payable,  and  to  place  it  to  the  account  at  the  Bank 
mentioned  in  such  order,  and  shall  debit  therewith  the  proper 
account  in  the  books  at  the  Chancery  Pay  Office. — (Original 
Eule  21  amended.) 

Particulars  to    42.  Every  certificate  for  the  sale,  transfer,  or  delivery  of  secu- 
in  certificates  nties  in  Court  shall  express  the  exact  amount  of  money  to  be 
fer  o^deiivery  ^^^^ed  by  sale,  or  the  exact  amount  and  description  of  securities 
of  securities,   to  be  sold,  transferred,  or  delivered  out ;  and  no  such  certificate 
shall  be  issued  by  a  Master  in  Lunacy,  except  on  the  production 
of  an  office  copy  of  the  report  of  a  Master  in  Lunacy  confirmed  by 
fiat ;  nor  by  the  Eegistrar  in  Lunacy,  except  on  the  production 
of  an  office  copy  of  the  order  in  Lunacy ;  nor  by  a  Eegistrar  of  the 
Court,  except  on  the  production  of  the  original  order,  or  an  office 
copy  thereof,  if  the  absence  of  the  original  order  shall  be  ac- 
counted for  to  the  satisfaction  of  such  Eegistrar. — (Original 
Eule  29.) 
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43.  When  securities  in  Court  are  to  be  sold,  and  a  Kegistrar  of  1874 
the  Court,'  or  a  Master  or  Kegistrar  in  Lunacy,  has  issued  a  certi-  gale  of 
ficate  authorizing  the  sale,  the  Chancery  Paymaster  shall  issue  a  se^"^^*^^^- 
direction  to  the  Bank  to  receive  the  proceeds  of  such  sale,  and  to 

place  them  to  the  Chancery  Pay  Office  account,  and  shall  specify 
in  such  direction  the  title  of  the  cause  or  matter  to  the  credit  of 
which  such  proceeds  are  to  be  placed  in  the  books  at  the  Chancery 
Pay  Office,  and  such  title  shall  be  the  title  of  the  cause  or  matter 
to  the  credit  of  which  the  securities  were  standing  at  the  time  of 
such  sale,  and  the  Bank,  or  Body  Corporate,  or  Company,  in 
whose  books,  or  with  whom,  the  securities  to  be  sold  are  standing 
or  deposited,  shall,  upon  the  production  of  the  receipt  from  the 
Bank  for  the  proceeds  of  the  sale,  and  of  the  certificate  of  a  Kegis- 
trar of  the  Court,  or  a  Master  or  Kegistrar  in  Lunacy,  authorizing 
such  sale,  countersigned  by  the  Chancery  Paymaster,  cause  the 
transfer  or  delivery  of  the  securities  necessary  to  complete  tlie 
sale  to  be  made  by  their  proper  officer. — (Original  Rule  25 
amended.) 

44.  When  a  specific  amount  of  Government  securities  in  Court  Conversion  (in 
consisting  of  either  Consolidated  £3  per  Centum  Annuities,  or  cejIJai^ 
Reduced  £3  per  Centum  Annuities,  or  New  £3  per  Centum  An-  ve-i'i^i^ient 

^  securities  to 

unities,  of  not  less  than  £1000,  is  required  to  be  realized,  the  directed, 
order,  instead  of  directing  a  sale  of  such  securities,  shall  direct 
the  same  to  be  converted  into  cash,  unless  the  Court  on  pro- 
nouncing such  order  otherwise  directs ;  and  a  Registrar  of  the 
Court  or  a  Master  or  Registrar  in  Lunacy  shall  issue  a  certificate 
for  the  transfer  of  such  securities  to  the  account  of  tlie  National 
Debt  Commissioners  on  behalf  of  the  Court  of  Chancery,  as  pro- 
vided in  Rule  84. — (Original  Rule  28  amended.) 

45.  When  securities  in  Court  are  to  be  transferred  or  delivered  Transfer  of 
out,  and  a  Registrar  of  the  Court,  or  a  Master  or  Registrar  in  orComL 
Lunacy,  has  issued  a  certificate  authorizing  such  transfer  or 
delivery,  the  Chancery  Paymaster  shall  issue  a  direction  for  such 
transfer  or  delivery,  and  specify  in  such  direction  the  title  of  the 

cause  or  matter  to  the  credit  of  which  such  securities  are  standinsr 
in  the  books  at  the  Chancery  Pay  Office,  and  the  amount  and 
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description  of  the  securities  to  be  transferred  or  delivered,  and  the 
name  of  the  person  to  whom  the  transfer  or  delivery  is  to  be 
made ;  and  upon  the  receipt  of  such  direction,  and  of  the  certifi- 
cate of  a  Eegistrar  of  the  Court,  or  a  Master  or  Registrar  in 
Lunacy,  authorizing  such  transfer  or  delivery,  countersigned  by 
the  Chancery  Paymaster,  the  Bank,  or  Body  Corporate,  or  Com- 
pany, ia  whose  books,  or  with  whom,  such  securities  shall  be 
standing  or  deposited,  shall  cause  such  transfer  or  delivery  to  be 
made  by  their  proper  officer,  and  shall  send  such  direction  to  the 
Chancery  Pay  Office,  with  a  certificate  thereon  that  the  transfer  or 
delivery  therein  mentioned  has  been  made  to  the  person  named 
therein. — (Original  Eule  26  amended.) 


Application  of 
dividends 
accruing  on 
securities 
transferred. 


46.  When  securities  in  Court  are  directed  to  be  transferred  or 
delivered  out,  dividends  accruing  thereon  subsequently  to  the  date 
of  the  order  directiug  the  transfer  or  delivery  (when  the  amount  of 
the  securities  to  be  transferred  or  delivered  is  specified  in  such 
order,  or  if  not  so  specified  then  subsequently  to  the  time  when 
the  amount  of  such  securities  shall  be  ascertained),  shall  be  paid 
to  the  persons  to  whom  the  securities  are  to  be  transferred  or  de- 
livered, unless  such  order  otherwise  directs.  When  securities  in 
Court  are  directed  to  be  realized,  and  the  whole  of  the  proceeds 
paid  out  or  carried  over  in  one  sum,  or  in  aliquot  or  proportionate 
parts  (except  when  the  realization  is  to  raise  a  specific  sum  of 
money),  any  dividends  accruing  on  such  securities  subsequent  to 
the  date  of  the  order  directing  the  realization  (if  the  amount  of 
such  securities  is  specified  in  the  order,  or  if  not  so  specified,  then 
subsequently  to  the  time  when  such  amount  shall  be  ascertained), 
shall  be  added  to  such  proceeds,  and  applied  in  like  manner  there- 
with, unless  such  order  otherwise  directs. — (Original  ^Rule  27 
amended.) 


When  such 
dividends 
liave  been 
invested. 


47.  When  under  an  order  directing  the  transfer  or  delivery  of 
securities,  dividends  accruing  thereon  would  be  payable  to  the 
persons  to  whom  such  securites  are  directed  to  be  transferred  or 
delivered,  and  pursuant  to  a  general  or  other  previous  order  such 
dividends  have  been  invested,  the  securities  purchased  with  such 
dividends  shall,  unless  otherwise  directed,  be  transferred  or  de- 
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livered,  and  any  dividends  accrued  in  respect  thereof  shall  be  paid  1874 
to  such  persons. — (Part  of  Original  Kule  27  amended.) 

48.  In  every  case  (other  than  that  provided  for  by  the  last  WJien  divi- 
preceding  Kule),  when  by  an  order  dividends  are  directed  to  be  wise  appii- 
dealt  with  so  that  the  same  ought  not  to  be  invested,  and  subse-  i^eu  invested 
quently  to  the  date  of  such  order,  such  dividends,  or  any  part 

thereof,  shall  have  been  invested,  the  securities  purchased  with 
such  dividends  shall,  unless  otherwise  directed,  be  sold,  and  the 
proceeds  of  such  sale  and  any  dividends  accrued  in  respect  of  such 
securities  shall  be  applied  in  the  same  manner  as  the  dividends  so 
invested  would  have  been  applied  under  such  order,  if  they  had 
not  been  so  invested. — (General  Order,  25th  day  of  February, 
1868,  amended.) 

49.  In  the  cases  provided  for  by  the  last  two  preceding  Kules,  Certificates 

for  trciiisfc'i* 

the  Registrars  of  the  Court,  and  the  Masters  and  Registrar  in  gale,  or  de-' 

Lunacy,  may,  upon  production  to  them  of  a  certificate  of  such  the  lasUwo^ 

investment  as  therein  mentioned,  issue  certificates  for  transfer,  Preceding 

'        ^  '  Rules. 

delivery,  or  sale,  according  to  the  provisions  of  the  said  Eules. — 
(Part  of  Original  Eule  27  amended.) 

50.  When  subsequently  to  the  date  of  an  order  dealing  with  Application  of 

1  ini         1  1        1-         money  or 

money  in  Court  such  money  shall  have  been  placed  on  deposit,  or  dividends 
when  dividends  accruing  subsequently  to  the  date  of  an  order  posit^ after 
under  which  such  dividends  are  applicable  shall  have  been  placed  jg*ii^l°]J[^^e 
on  deposit,  the  samc^  when  withdrawn  from  deposit,  and  any  inte-  with, 
rest  credited  in  respect  thereof,  shall,  unless  the  order  otherwise 
directs,  be  applied  in  the  same  manner  as  such  money  or  divi- 
dends would  have  been  applied  had  the  same  not  been  so  placed 
on  deposit. 

51.  When  an  order  directs  money  in  Court  to  be  invested,  and  Application 

1  1  TT  o        ^       1       ^  ini  of  iutcrcst  on 

subsequently  to  the  date  of  such  order  the  money  shall  have  been  money  placed 
placed  on  deposit,  interest  accruing  in  respect  of  such  money  shall  aftei-Xte^of 
be  applied  in  the  same  manner  as  the  dividends  arisinsr  from  P^^H^'  direct- 

*■  ^  mg  its  invest- 

such  investment  are  directed  to  be  applied. — (Original  Eule  47  ment. 
amended.) 

Vol.  X.— Ch.  E  1 
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women  who 

afterwards 

marry. 


1874  52.  When  money  in  Court  is  directed  to  be  paid,  or  securities 
Funds  ordered  in  Court  are  directed  to  be  transferred  or  delivered,  to  a  woman 
t^ansferredTo  married  at  the  date  of  the  order,  and  such  woman  shall 

marry  before  payment  of  such  money,  or  transfer  or  delivery  of 
such  securities,  such  money,  if  it  does  not  in  the  whole  exceed 
£200  of  principal  money,  or  £10  in  annual  payments,  or  such 
securities  if  they,  or  the  aggregate  of  such  securities  and  money^ 
do  not  exceed  in  value  £200  sterling,  may  be  paid,  transferred,  or 
delivered  to  such  woman  and  her  husband,  upon  proof  of  the 
marriage,  and  upon  an  affidavit  of  such  woman  and  her  husband 
that  no  settlement,  or  agreement  for  a  settlement,  whatsoever  {has 
been  made  or  entered  into  before,  upon,  or  since  their  marriage^ 
or  in  case  any  such  settlement,  or  agreement  for  a  settlement,  has 
been  made  or  entered  into,  then  upon  an  affidavit  of  such  woman 
and  her  husband  identifying  such  settlement,  or  agreement  for  a 
settlement,  and  stating  that  no  other  settlement,  or  agreement  for 
a  settlement,  has  been  made  or  entered  into  as  aforesaid,  and  an 
affidavit  of  the  solicitor  of  such  woman  and  her  husband,  that  such 
solicitor  has  carefully  perused  such  settlement,  or  agreement  for  a 
settlement,  and  that,  according  to  the  best  of  his  judgment,  such 
money  or  securities  are  not,  nor  is  any  part  thereof,  subject  to  the 
trusts  of  such  settlement,  or  agreement  for  a  settlement,  or  in  any 
manner  comprised  therein  or  affected  thereby ;  and  upon  proof 
of  the  marriage  and  production  of  such  affidavits,  the  Eegistrar 
may  issue  a  certificate  authorizing  the  transfer  or  delivery  of 
such  securities  to  such  woman  and  her  husband. — (Cons.  Order  1, 
Eules  1,  2,  and  3.) 


Payment,  53.  When  a  person  to  whom  payment  of  money  in  Court  or 
tSivery  to  transfer  or  delivery  of  securities  in  Court  is  directed  shall  appear 
tives  oTde"         ^®  entitled  thereto  as  real  estate,  or  as  trustee,  executor,  or 

ceased  persons  administrator,  or  otherwise  than  in  his  own  right  or  for  his  own 
or  co-partners.  ,     .         .  ,   ,        ,  i      ^  x  xi 

use,  the  fact  that  he  is  entitled  to  the  same  as  real  estate,  or  the 

character  in  which  he  is  so  entitled,  shall  be  stated  in  the  order  or 

in  the  certificate  of  a  Chief  Clerk,  or  of  a  Taxing  Master,  or  of  a 

Master  in  Lunacy. 

And  when  money  in  Court  is  payable,  or  securities  in  Court  are 

transferable  or  deliverable  to  any  person  named  or  described  in 


Ch.  Vol.  IX.] 


EULES  IN  CHANCERY. 


an  order,  or  in  a  certificate  of  a  Chief  Clerk,  or  of  a  Taxing  1874 
Master,  or  of  a  Master  in  Lunacy  (except  to  a  person  therein 
expressed  to  be  entitled  to  such  money  or  securities  as  real  estate, 
or  to  be  entitled  thereto  as  a  trustee,  executor,  or  administrator,  or 
otherwise  than  in  his  own  right,  or  for  his  own  use),  such  money  or 
securities,  or  any  portion  thereof  for  the  time  being  remaining 
unpaid  or  untransferred  or  undelivered,  may,  unless  the  order 
otherwise  directs,  on  proof  of  the  death  of  such  person,  whether  on 
or  after  the  date  of  such  order,  be  paid,  or  transferred,  or  delivered 
to  the  legal  personal  representatives  of  such  deceased  person,  or  to 
the  survivors  or  survivor  of  them. 

And  when  money  in  Court  is  by  an  order  directed  to  be  paid  to 
any  persons  described  in  an  order  or  a  certificate  of  a  Chief  Clerk, 
or  of  a  Taxing  Master,  or  of  a  Master  in  Lunacy,  as  co-partners, 
such  money  may  be  paid  to  any  one  or  more  of  such  co-partners. 
— (Original  Kule  22  amended.) 


54.  When  money  in  Court  is  payable  to  any  persons  as  co-  Payments, 
partners,  or  when  money  in  Court  is  payable,  or  securities  in  Court  delivery  tc 
are  transferable  or  deliverable  to  any  persons  as  legal  personal 


surviving  co- 
partners or 

representatives,  such  money  or  securities,  or  any  portion  thereof  lepreseDta- 

tives. 

for  the  time  being  remaining  unpaid,  untransferred,  or  undelivered, 
may,  upon  proof  of  the  death  of  any  of  such  co -partners  or 
representatives,  whether  on  'or  after  the  date  of  the  order  direct- 
ing such  payment,  transfer,  or  delivery,  be  paid,  transferred, 
or  delivered  to  the  survivors  or  survivor  of  them. — (Cons.  Order  1, 
Eule  5.) 

55.  In  the  case  of  securities  transferable  or  deliverable  under  Registrar's 
either  of  the  last  two  preceding  Eules,  the  Eegistrar  may  (upon  transferor  ^"^^ 
proof  of  the  death  of  any  of  such  representatives,  issue  a  certificate  delivery  under 
authorizing  the  transfer  or  delivery  of  such  securities  to  such  repre.  ceding  Rules, 
sentatives,  or  to  the  survivors  or  survivor  of  them. — (Cons.  Order  1, 

Eule  7.) 

56.  No  money  or  securities  shall,  under  Eules  53  and  54,  be  Within  what 
paid,  transferred,  or  delivered  out  of  Court  to  the  legal  personal  oHetters'of^ 
representatives  of  any  person  under  any  probate  or  letters  of  mu^"h?ve*^*^" 

E  2  1  heeu  granted. 
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1874  administration  purporting  to  be  granted  at  any  time  subsequent 
to  the  expiration  of  six  years  from  the  date  of  the  order  directing 
such  payment,  transfer,  or  delivery,  or  in  case  such  money  consists 
of  interest  or  dividends  from  the  date  of  the  last  receipt  of  such 
interest  or  dividends  under  such  order. — (Cons.  Order  1,  Kules  8 
and  9,  amended.) 

57.  The  Chancery  Paymaster,  before  acting  upon  an  order  for 
the  payment,  transfer,  or  delivery  of  money  or  securities  in  respect 
of  which  legacy  or  succession  duty  is  (under  Kule  14)  stated  to  be 
payable,  shall  require  the  production  of  the  official  receipt  for  such 
duty,  or  a  certificate  from  the  proper  officer  of  the  payment  thereof. 
And  for  better  security  against  the  payment  or  transfer  by  the 
Chancery  Paymaster  of  any  money  or  securities  chargeable  with 
any  such  duty  without  the  duty  being  first  paid,  the  Chancery 
Paymaster,  on  receiving  notice  from  the  proper  officer  that  the 
duty  is  payable,  shall  cause  a  memorandum  to  be  made  in  his 
books  in  conformity  with  such  notice.  And  when  an  order  shall 
have  been  left  at  the  Chancery  Pay  Office,  for  the  purpose  of 
giving  effect  to  any  direction  for  the  transfer  of  such  duty  to  the 
account  of  the  Receiver  General  of  Inland  Revenue  at  the  Bank, 
together  with  the  requisition  of  the  Commissioners  of  Inland 
Revenue  for  such  transfer,  and  such  other  evidence  as  may  be 
necessary  for  verifying  the  amount  of  such  duty,  the  Chancery  Pay- 
master shall  direct  the  Bank  to  transfer  the  amount  of  such  duty 
to  the  said  account,  and  shall  debit  such  amount  to  the  proper 
account  in  the  books  at  the  Chancery  Pay  Office. — (General  Order, 
10th  January,  1870,  amended.) 

Carrying  over  58.  When  costs  are  directed  to  be  paid  out  of  money  in  Court, 
tiou.^^  or  out  of  the  proceeds  of  securities  in  Court,  the  Taxing  Master 
shall  certify  the  amount  of  the  fees  of  taxation  payable  in  respect 
of  such  costs,  unless  he  shall  certify  that  such  fees  are  included  in 
the  costs  as  taxed.  The  Chancery  Paymaster  shall  carry  over  the 
amount  so  certified  to  be  payable  from  the  account  to  which  such 
money  or  proceeds  are  placed  to  a  separate  account  in  the  books  at 
the  Chancery  Pay  Office  for  fees  of  taxation ;  and  the  amount 
so  carried  over  shall  from  time  to  time,  as  the  Treasury  may  direct, 


Payment  of 
legacy  or 
succession 
duty. 
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be  paid  to  the  account  of  Her  Majesty's  Exchequer. — (General  1874 
Order,  lOtli  January,  1870,  Eules  2  and  3,  amended.) 

59.  In  acting  on  orders  directing  any  annuity  or  maintenance  Deduriion  ot- 
to be  paid,  or  any  other  periodical  payments  to  be  made,  out  oi  ^^^^^^^^^1^^'^. 
the  dividends  which  have  accrued  since  the  5th  day  of  April,  V^^'^'" 
1871,  or  which  may  hereafter  accrue  on  securities  in  Court,  or 
hereafter  to  be  in  Court,  and  in  respect  of  which  dividends  income 
tax  shall  have  been  deducted,  the  Chancery  Paymaster  shall  draw 
only  for  so  much  of  the  sums  directed  by  such  orders  respectively 
to  be  paid  as  shall  remain  after  making  a  deduction  therefrom  at 
the  same  rate  as  the  Bank  shall  certify  to  have  been  deducted 
from  such  dividends  for  income  tax,  except  in  cases  in  which  such 
sums  shall  be  directed  to  be  paid  without  making  any  such  deduc- 
tion.— (General  Order,  1st  day  of  May,  1871,  amended.) 


y I.— Investment  of  Money. 

60.  When  money  in  Court  is,  in  pursuance  of  an  order,  to  be  rroceediugs 
invested  in  specified  securities,  the  Chancery  Paymaster  shall  monev^ia"^' 
direct  the  money  to  be  paid  to  the  broker  conditionally  upon  his  secuntK 
causing  such  securities  to  be  transferred  or  deposited  to  the  account 
of  the  Paymaster  General  for  the  time  being  on  behalf  of  the 
Court  of  Chancery,  and  the  cheque  or  authority  or  direction  for 
payment  of  such  money  shall  specify  the  title  of  the  cause  or 
matter,  to  the  credit  of  which  the  securities  purchased  are  to  be 
placed  in  the  books  at  the  Chancery  Pay  Office. 

The  Bank,  or  Body  Corporate,  or  Company,  in  whose  books  or 
with  whom  the  transfer  or  deposit  of  such  securities  shall  be  made 
or  registered,  shall  cause  a  certificate  of  such  transfer  or  deposit 
to  be  issued ;  and  such  a  certificate  purporting  to  be  issued  by  the 
Bank,  or  Body  Corporate,  or  Company  aforesaid,  shall  be  sufficient 
evidence,  for  all  purposes  that  such  transfer  or  deposit  as  therein 
mentioned  has  been  actually  made ;  and  the  securities  so  trans- 
ferred or  deposited  shall  be  placed  in  the  books  at  the  Chancery 
Pay  Office  to  the  same  credit  as  that  to  which  the  said  money 
was  standing  at  the  time  of  such  investment,  unless  the  order 
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1874      authorizing  sucli  investment  otherwise  directs. — (Original  Kule  24 
amended.) 

Investment  61.  V/hen  an  order  directing  the  investment  from  time  to  time 
dividends''  of  dividends  accruing  on  securities  in  Court,  or  to  be  transferred 
orier  ^^^^  Court,  or  directed  to  be  purchased  with  money  in  Court,  or  to 

be  paid  into  Court,  is  left  at  the  Chancery  Pay  Office,  together 
with  a  request  for  the  purpose  of  having  such  direction  for  invest- 
ment of  dividends  carried  into  effect,  the  Chancery  Paymaster 
'  shall,  without  any  further  request,  from  time  to  time,  until  he 
shall  receive  a  request  or  notice  of  an  order  to  the  contrary,  invest 
such  dividends,  if  amounting  to  or  exceeding  £40  half  yearly, 
together  with  all  accumulations  of  dividends  thereon,  as  soon  as 
convenieatly  may  be  after  they  shall  accrue  due  and  have  been 
received,  in  the  particular  description  of  securities  named  in 
the  order  directing  such  investment. — (Cons.  Order  1,  Eule  12, 
amended.) 

Parchase  of  62.  When  money  in  Court  is  by  an  order  directed  to  be  in- 
hills  or  bonds,  vcsted  in  exchequer  bills  or  exchequer  bonds,  and  when  exchequer 
bills  or  exchequer  bonds  are,  in  pursuance  of  an  order,  deposited 
in  Court  to  the  credit  of  any  cause  or  matter,  any  principal 
money  or  interest  which  may  thereafter  be  received  and  paid 
into  the  Bank  in  respect  of  such  bills  or  bonds,  or  of  any  such 
bills  or  bonds  to  be  purchased  with  principal  money  or  interest  in 
pursuance  of  this  Kule,  or  in  respect  of  any  such  bills  or  bonds  for 
which  the  same  may  be  exchanged,  shall  from  time  to  time,  as  the 
same  shall  be  so  received  and  paid  into  the  Bank,  be  also  invested 
by  the  Chancery  Paymaster,  without  any  further  request,  unless 
such  order  otherwise  directs,  or  until  he  receives  a  request  or  notice 
of  a  further  order  to  the  contrary,  in  exchequer  bills  or  exchequer 
bonds  which  shall  be  placed  to  the  same  credit. — (Cons.  Order  1, 
Eule  13.) 

Bank  to  63.  When  and  so  often  as  any  exchequer  bills  or  other  securities 

chcqucr^ills  ^ow  or  hereafter  to  be  deposited  at  the  Bank  to  the  credit  of  the 
princip  d  and^  Chancery  Pay  Office  account  shall  be  in  course  of  payment,  the 
interest  of     Bank  shall,  without  'any  direction  from  the  Chancery  Paymaster, 

securities 
wlicn  paid  off. 
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cause  all  such  bills  or  other  securities  so  in  course  of  payment  to  1874 
be  delivered  to  one  of  the  cashiers  of  the  Bank,  who  is  to  receive 
the  interest  due  thereon,  and  in  the  case  of  exchequer  bills  to 
exchange  the  same  for  new  bills,  if  new  bills  are  issued,  or  other- 
wise to  receive  the  principal  money  and  interest  due  on  such  of 
the  said  bills  so  in  course  of  payment  as  cannot  be  exchanged,  and 
pay  such  interest  or  principal  and  interest  (as  the  case  may  be) 
into,  and  deposit  all  such  new  bills  in  the  Bank  to  the  Chancery 
Pay  Office  account. 

And  the  Bank  is  forthwith  after  every  such  exchange  or  receipt 
of  principal  or  interest  to  certify  to  the  Chancery  Paymaster,  with- 
out any  direction  from  him  for  that  purpose,  the  numbers,  dates, 
and  amounts  of  the  exchequer  bills  so  exchanged  or  paid  off,  and 
also  the  numbers,  dates,  and  amounts  of  the  new  bills  taken  in 
exchange,  and  the  amount  of  the  interest,  or  principal  money  and 
interest  (as  the  case  may  be),  received  on  each  bill  or  set  of  bills, 
and  upon  receiving  such  certificate  the  Chancery  Paymaster  shall 
place  such  new  bills  and  such  principal  money  and  interest  to  the 
credit  in  the  books  at  the  Chancery  Pay  Office  of  the  cause  or 
matter  to  which  the  bills  so  exchanged  or  paid  off  Avere  placed. — 
(General  Order,  28th  day  of  August,  1828.) 


64.  A  sum  of  money  in  Court  less  than  £40  shall  not  be  in-  Limit  of 
vested  in  securities,  except  in  the  cases  provided  for  by  Eules  invested. 
65  and  66. 

This  Kule  shall  extend  to  the  investment  of  dividends  accru- 
ing on  securities  in  Court  which  have  been  or  may  be  directed 
or  requested  to  be  invested;  and  such  dividends  when  amount- 
ing to  less  than  £40  half-yearly  are  (subject  to  Rules  37, 
65,  66,  and  73)  to  be  placed  on  deposit. — (Original  Eule  38 
amended.) 

65.  The  dividends  accruing  on  securities  purchased  as  men- Money  paid 
tioned  in  the  11th  Eule  of  the  1st  of  the  Consolidated  Orders  of  35  Get' o 
the  Court  (abrogated  by  Eule  3  of  these  Eules),  previously  to  the  ^^^^^.^^^ 
commencement  of  the  Chancery  Funds  Eules,  1872,  may,  when  or  request- 
so  soon  as  they  amount  to  or  exceed  £10,  be  invested  in  like 
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1874      manner  as  the  same  would  have  been  invested  if  the  said  11th 
Eule  had  not  been  abrogated. 

A  sum  of  money  amounting  to  or  exceeding  £40  paid  into 
Court  after  the  commencement  of  these  Kules,  in  pursuance  of 
the  Act  of  36  Geo.  3,  c.  52,  s.  32,  shall,  upon  a  written  request 
of  the  person  paying  it  in,  or  of  his  solicitor,  or  upon  a  written 
request  made  by  or  on  behalf  of  a  person  claiming  to  be  entitled 
thereto  or  interested  therein,  be  invested  (without  an  order)  in 
Consolidated  £3  per  Centum  Annuities ;  and  the  dividends  accru- 
ing in  respect  thereof,  when  or  so  soon  as  they  shall  amount  to  or 
exceed  £10,  shall  be  from  time  to  time  invested  in  like  annuities, 
if  so  requested  either  in  the  original  request  or  in  a  subsequent 
request.  And  if  such  money  shall  have  been  placed  on  deposit 
before  such  request  shall  be  left  at  the  Chancery  Pay  Office,  sucli 
money  and  any  interest  to  be  credited  in  respect  thereof,  if 
amounting  to  £40,  shall,  upon  a  like  request,  be  withdrawn  from 
deposit  and  invested  as  before  mentioned. — (Original  Kule  40 
amended.) 


luvcstment  of 
money  paid 
in  under 
the  Trustee 
Belief  Act. 


66.  Notwithstanding  the  abrogation  of  the  3rd  Eule  of  the  41st 
of  the  Consolidated  Orders  of  the  Court  (by  Eule  3  of  these 
Eules)  all  dividends  subject  at  the  commencement  of  these  Eules 
to  be  invested  in  pursuance  of  the  said  3rd  Eule  of  the  said  Order, 
may,  when  or  so  soon  as  they  amount  to  or  exceed  £10,  be  invested 
as  if  the  said  3rd  Eule  had  not  been  abrogated. 

When  the  affidavit  referred  to  in  Eule  34  contains  a  statement 
that  it  is  desired  that  the  money  intended  to  be  paid  into  Court  in 
pursuance  of  the  Act  of  the  10  &  11  Vict.  c.  96,  or  the  dividends 
accruing  on  the  securities  intended  to  be  transferred  or  depo- 
sited in  pursuance  of  the  said  Act,  and  the  accumulations  thereon, 
shall  be  invested  in  Consolidated  £3  per  Centum  Annuities,  or 
Eeduced  £3  per  Centum  Annuities,  or  New  £3  per  Centum  An- 
nuities, the  Chancery  Paymaster  shall  (if  or  so  soon  as  such 
money  shall  amount  to  or  exceed  £40,  or  such  dividends  shall 
amount  to  or  exceed  £10)  invest  the  same  respectively  in  Con- 
solidated £3  per  Centum  Annuities,  or  Eeduced  £3  per  Centum 
Annuities,  or  New  £3  per  Centum  Annuities,  without  any  order 
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or  further  request  for  that  purpose.  But  if  such  money  does  not  1874. 
amount  to  £40,  the  Chancery  Paymaster  shall,  subject  to  Rule  73, 
as  soon  as  conveniently  may  be,  place  such  money  on  deposit 
without  a  request  for  that  purpose,  unless  such  affidavit  contains 
a  statement  that  it  is  deemed  unnecessary  to  place  such  money  on 
deposit,  or  unless  notice  in  writing  be  left  at  his  office  of  an  order 
having  been  made,  or  of  an  intended  application  to  the  Court, 
affecting  such  money,  securities,  or  dividends. 

67.  In  all  cases,  upon  a  request  in  writing  by  a  solicitor  acting  investing 
on  behalf  of  any  person  claiming  to  be  entitled  to  or  interested  in  on  depart 
money  or  securities  in  Court,  that  such  money  or  the  dividends  or  c[|Jft^n„e^i'o,^" 
interest  accruing  on  any  specified  securities,  or  on  any  specified  request, 
sum  of  money  on  deposit,  may  not  be  placed  on  deposit  or  in- 
vested, being  at  any  time  left  at  the  Chancery  Pay  Office,  the 
Chancery  Paymaster  shall  not  place  such  money  on  deposit,  or 
shall  be  at  liberty  to  cease  to  place  on  deposit  or  invest  any  more 
dividends  or  interest  accruing  on  such  securities  or  sum  of  money 
on  deposit,  until  he  has  had  notice  that  the  Court  has  made  some 
order  in  that  behalf. — (Original  Rule  41  amended.) 


YII. — Money  on  Deposit  and  Interest  thereon. 

68.  Subject  to  any  exceptions  in  these  Rules,  money  in  Court  In  wliat  oases 
paid  in  before  the  commencement  of  the  Court  of  Chancery  ^°piJ^.g.i^^jj 
(Funds)  Act,  1872,  and  not  already  placed  on  deposit  (other  than  ^t-posit. 
money  paid  in  pursuant  to  the  Copyhold  Acts,  or  to  the  69th 
section  of  The  Lands  Clauses  Consolidation  Act,  1845),  and 
money  arising  by  the  sale,  conversion,  or  payment  off  of  securities 
in  Court,  or  dividends  accruing  on  securities  in  Court,  or  money 
brought  over  from  the  credit  of  some  other  cause  or  matter,  or 
otherwise  placed,  either  before  or  after  such  commencement,  to 
the  credit  of  a  cause  or  matter  in  the  books  at  the  Chancery  Pay 
Office,  shall  be  placed  on  deposit  on  a  request  signed  by  any 
person  claiming  to  be  interested  in  such  money,  or  by  his  solicitor ; 
and,  subject  as  aforesaid,  all  money  hereafter  to  be  paid  into 
Court  shall  be  placed  on  deposit  without  a  request  for  that  purpose. 
— (Original  Eule  33  amended.) 
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69.  If  a  direction  in  an  order  dealing  with  money  in  Court 
otherwise  than  by  directing  it  to  be  placed  on  deposit,  whether 
such  money  has  been  paid  in  before  or  since  the  commencement  of 
the  Court  of  Chancery  (Funds)  Act,  1872,  is  brought  under  the 
notice  of  the  Chancery  Paymaster,  or  if  a  request  in  writing  by  a 
solicitor  acting  on  behalf  of  a  person  claiming  to  be  entitled  to  or 
interested  in  money  in  Court,  paid  in  after  the  commencement  of 
the  same  Act,  that  such  money  may  not  be  placed  on  deposit,  is 
left  at  the  Chancery  Pay  Office,  such  money  respectively  shall  not 
be  placed  on  deposit,  but  the  person  making  such  request  may  at 
any  time  withdraw  the  same,  and  by  'a  like  request  in  writing 
require  the  money  to  be  placed  on  deposit. — (Original  Kule  34 
amended.) 

Time  for  70.  The  placing  on  deposit  of  money  paid  into  Court  after  the 

on^depoSt?^^^  commencement  of  these  Eules  shall  not  be  deferred  beyond  the 
15th  or  the  last  day  of  the  month  in  which  it  shall  be  paid  into 
Court,  whichever  day  shall  first  happen  after  such  payment,  or  in 
the  case  of  money  paid  into  Court  on  the  last  day  of  a  month,  the 
placing  on  deposit  shall  not  be  deferred  beyond  the  1 5th  day  of 
the  following  month ;  and  when  a  request  *  to  place  money  in 
Court  on  deposit  shall  be  left  at  the  Chancery  Pay  Office,  *thQ 
money  shall  (except  in  the  case  provided  for  in  Eule  71)  be  so 
placed  on  the  day  succeeding  the  day  on  which  such  request  shall 
be  so  left  (which  last-named  day  shall  be  the  date  inserted  in  such 
request). — (Original  Eule  35  amended.) 

71.  When  an  order  directs  the  conversion  into  cash  of  any  of 
the  Government  securities  mentioned  in  Eule  44,  and  the  whole  of 
the .  money  arising  thereby  to  be  placed  on  deposit,  such  money 
shall  be  deemed  to  have  been  placed  on  deposit  (without  a  request 
for  that  purpose)  on  the  day  on  which  such  conversion  shall  be 
effected.—  (Part  of  Original  Eule  52  amended.) 


1874 

Money  not  to 
be  placed  on 
deposit  in 
certain  cases. 


As  to  placing 
on  deposit 
cash  arising 
from  conver- 
sion of  Go- 
vernment 
securities. 


Exclusion  of  72.  Money  in  Court  paid  in  pursuant  to  'the  Act  9  &  10  Vict, 
undergo  &"io'^  c.  20,  intituled  "  An  Act  to  amend  an  Act  of  the  second  year 
to^tbe^appear  present  Majesty,  providing  for  the  custody  of  certain 

deposit^        moneys  paid  in  pursuance  of  the  Standing  Orders  of  either  House 
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of  Parliament  by  subscribers  to  works  or  undertakings  to  be  1874 
effected  under  the  authority  of  Parliament,"  or  of  any  Act 
amending  the  same,  or  money  in  Court  paid  into  the  Appeal 
Deposit  Account,  shall  not  be  placed  on  deposit.  —  (Original 
Eule36.) 

73.  A  less  sum  of  money  than  £10  shall  not  remain  or  be  placed  No  sum  less 
on  deposit ;  and  if  the  amount  of  money  on  deposit  to  the  credit  of  on^deposit.^  ^ 
a  cause  or  matter  at  the  commencement  of  these  Kules  is  less  than 

£10  it  shall  be  withdrawn  from  deposit,  at  or  as  soon  as  con- 
veniently may  be  after  such  commencement,  without  a  request  for 
that  purpose. — (Original  Kule  37  amended.) 

74.  When  an  order  containing  directions  dealing  with  money  on  Withdrawal 
deposit,  or  with  money  which  after  the  date  of  the  order  has  been  deposit/ 
placed  and  still  remains  on  deposit,  is  brought  to  the  Chancery 

Pay  Office  to  have  such  directions  acted  on,  such  money,  or  so 
much  thereof  as  may  be  sufficient  to  meet  the  requirements  of  the 
order,  may,  on  a  request  in  writing  signed  by  a  person  claiming  to 
be  entitled  thereto  or  interested  therein,  or  by  a  solicitor  acting  on 
his  behalf,  be  withdrawn  from  deposit  and  applied  as  directed  by 
the  order,  subject,  as  to  the  investment  of  money,  to  Kule  64. — 
(Original  Eule  39.) 

75.  When  money  on  deposit  is  by  an  order  directed  to  be  dealt  Limit  of  time 
with,  such  money  shall  be  withdrawn,  from  deposit  as  soon  as  may  drawai^from 
be  after  a  request  in  writing  for  such  withdrawal  has  been  left  ^^^^gg^ 

at  the  Chancery  Pay  Office,  and  such  withdrawal  shall  not  be 
deferred  beyond  a  week  after  the  leaving  of  such  request. — 
(Original  Eule  48.) 

76.  Interest  upon  money  on  deposit  shall  not  be  computed  on  a  No  interest 

fraction  of  one  pound. — (Original  Eule  42.)  Tfofction  of 

one  pound. 

77.  Except  as  in  this  Eule  otherwise  provided,  interest  upon  For  what 
money  on  deposit  shall  accrue  by  half  calendar  months,  and  shall  teTest^LTo  be 
not  be  computed  for  any  less  period.    The  periods  from  the  1st  to  computed, 
the  15th  of  a  month,  both  days  inclusive,  and  from  the  16th  to  the 
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1874  last  day  of  a  month,  both  days  inclusive,  shall,  for  the  purpose  of 
computing  such  interest,  be  reckoned  as  half  calendar  months ; 
and  such  interest  shall  begin  on  the  first  day  of  the  half  calendar 
month  next  succeeding  that  in  which  the  money  is  placed  on 
deposit,  and  shall  cease  from  the  last  day  of  the  half  calendar 
month  next  preceding  the  withdrawal  of  the  money  from  deposit : 
Provided  that  when  a  sum  of  money  in  Court  amounting  to  not 
less  than  £500,  shall  be  hereafter  placed  on  deposit,  pursuant  to 
a  request  in  writing  by  or  on  behalf  of  a  person  claiming  to  be 
interested  therein,  and  shall  remain  on  deposit  undealt  with  until 
the  1st  of  April  or  the  1st  of  October  next  succeeding  the  day  on 
which  it  is  placed  on  deposit,  interest  shall  begin  on  the  day  inclu- 
sive next  succeeding  such  day  of  placing  on  deposit, — (Original 
Kule  43  amended.) 


"Wlien  interest 
is  to  be 
d'edited. 


78.  Interest  which  has  accrued  for  or  during  the  half  years 
ending  respectively  the  31st  of  March  and  the  30th  of  September 
in  every  year  on  money  then  on  deposit  shall,  on  or  before  the 
20th  days  of  the  months  respectively  following,  be  credited  by  the 
Chancery  Paymaster  to  the  cause  or  matter  to  the  credit  of  which 
such  money  shall  be  standing,  on  every  such  half  yearly  day.  And 
when  money  on  deposit  is  withdrawn  from  deposit,  except  as  to 
money  withdrawn  during  the  first  fifteen  days  of  the  months  of 
April  and  October  respectively,  the  interest  thereon  which  has 
accrued  and  has  not  been  credited  shall,  at  the  time  of  withdrawal, 
be  credited  to  the  cause  or  matter  to  the  credit  of  which  the  money 
is  then  standing. — (Original  Eule  44  amended.) 


Mode  of 
calculating 
interest  in 
certain  cases 
on  parts  of 
money  with- 


79.  When  money  on  deposit  to  the  credit  of  a  cause  or  matter 
consists  of  sums  which  have  been  placed  on  deposit  at  different 
times,  and  an  order  is  made  dealing  with  the  money  to  the  credit 
of  such  cause  or  matter,  and  part  of  such  money  has  to  be  with- 
drawn from  deposit  for  the  purpose  of  executing  such  order,  the 
pai*t  or  parts  of  the  money  dealt  with  by  such  order  last  placed 
and  remaining  on  deposit  at  the  time  of  such  withdrawal  shall,  for 
the  purpose  of  computing  interest,  be  treated  as  so  withdrawn, 
unless  the  order  otherwise  directs. — (Original  Kule  45.) 
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80.  Until  a  direction  in  an  order  dealing  with  interest  on  money  i874 
on  deposit,  credited  to  a  cause  or  matter  as  having  become  due  Placing  of 
on  either  of  the  half  yearly  days  mentioned  in  Kule  78,  has  been  interest  on 

doposit. 

brought  under  the  Chancery  Paymaster's  notice,  such  interest 
shall,  when  or  so  soon  as  it  amounts  to  or  exceeds  £10,  be  placed 
on  deposit,  and  for  the  purpose  of  computing  interest  upon  it 
shall  be  treated  as  having  been  placed  on  deposit  on  the  last  half 
yearly  day  on  which  any  such  interest  became  due.  —(Original 
Rule  46  amended.) 


VIII. — Transactions  with  National  Debt  Commissioners. 

81.  When  the  money  to  the  credit  of  the  Chancery  Pay  Office  Surplus  of 
account  is,  in  the  opinion  of  the  Chancery  Paymaster,  in  excess  ComTtobe 
of  the  amount  required  for  the  purpose  of  making  current  pay-  jjrtfonaTDebt 
nients,  he  shall  transfer  the  amount  of  such  excess  from  the  Commis- 
Chancery  Pay  Office  account  to  the  account  at  the  Bank  of  the 
National  Debt  Commissioners  on  behalf  of  the  Court  of  Chancery, 

and  shall  notify  such  transfer  to  the  said  Commissioners. — (Original 
Eule  49  amended.) 

82.  When  the  money  to  the  credit  of  the  Chancery  Pay  Office  Deficiency  of 
account  is,  in  the  opinion  of  the  Chancery  Paymaster,  insufficient  Courf  to\e 
for  the  purpose  of  making  current  payments,  the  National  Debt  ^^aUrail 
Commissioners,  upon  a  request  in  writing  of  the  Chancery  Pay-  Debt  Commis- 
master  (and  within  one  week  of  the  receipt  of  such  request), 

shall  transfer  from  their  account  at  the  Bank  on  behalf  of  the 
Court  of  Chancery  to  the  Chancery  Pay  Office  account,  the 
amount  of  money  specified  in  such  request. — (Original  Kule  50 
amended.) 

83.  The  Chancery  Paymaster  shall,  after  the  31st  March  and  National  Debt 
the  30th  September  in  every  year,  certify  to  the  National  Debt  Souers^to 
Commissioners  the  amount  of  interest  on  money  on  deposit,  which 

'  tor  interest  on 

has  accrued  for  or  during  the  half  years  respectively  ending  money  on 
on  those  days ;  and  the  National  Debt  Commissioners,  as  soon 
thereafter  as  may  be,  shall  place  such  amount  to  the  credit  of  the 
account  kept  by  them  of  money  placed  in  their  hands  bv  the 
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1874  Chancery  Paymaster  on  behalf  of  the  Court  of  Chancery,  and 
shall  cause  the  amount  of  income  tax  (if  any)  chargeable  on 
such  interest  to  be  paid  to  the  account  at  the  Bank  of  the  Ke- 
ceiver  General  of  Inland  Eevenue. — (Original  Eule  51  amended.) 

Proceedings      84.  Upon  receipt  of  a  certificate  of  a  Eegistrar  of  the  Court,  or 

on  conversion     „     , -r*     •  •    x  i     •  •        i  •  n 

of  Govern-  of  a  Master  or  Kegistrar  m  Lunacy,  autnorizmg  the  conversion  oi 
tierLto^casii.  Government  securities  into  cash,  by  transfer  to  the  National  Debt 
Commissioners  (as  provided  by  Eule  44),  the  Chancery  Paymaster 
shall  send  to  the  said  Commissioners  a  notification  that  such 
transfer  will  take  place,  with  a  request  that  the  amount  of  cash 
which  is  the  value  of  such  securities  according  to  the  Bank  average 
price  thereof  on  the  day  of  transfer,  or  (if  there  shall  be  no  such 
average  price  on  that  day)  on  the  next  following  day  on  which 
there  shall  be  such  an  average  price  thereof,  may  be  placed  to  the 
account  to  be  kept  by  the  said  Commissioners  of  money  placed 
in  their  hands  by  the  Chancery  Paymaster  on  behalf  of  the  Court 
of  Chancery,  such  value  to  be  determined  by  the  said  Commis- 
sioners in  the  manner  provided  by  the  Eule  next  following.  The 
Chancery  Paymaster,  upon  receiving  a  certificate  from  the  said 
Commissioners  that  the  amount  of  cash  which  is  the  value  of  such 
securities,  determined  as  aforesaid,  has  been  placed  to  the  account 
of  money  placed  in  their  hands  as  aforesaid,  shall  credit  the 
account  in  the  books  at  the  Chancery  Pay  Office  upon  which  such 
securities  were  standing  at  the  time  of  the  transfer,  with  such 
amount. — (Part  of  Original  Eule  52  amended.) 

Modeofascer-  85.  The  money  value  of  the  Government  securities  of  the 
of  Govem^^"^  descriptions  mentioned  in  Eule  44  shall,  for  the  purposes  of  the 
mentsecuri-  these  Eules,  or  of  an  order  when  equivalent 

ties  converted  '  ^ 

or  exchanged,  amounts  are  to  be  dealt  with,  be  ascertained  according  to  the 
Bank  average  price  of  the  securities  appearing  in  the  account 
transmitted  to  the  Comptroller  General  of  the  National  Debt 
Office  by  the  cashiers  of  the  Bank,  a  copy  whereof  shall  be 
sent  daily  by  the  Bank  to  the  Chancery  Pay  Office. — (Original 
Eule  53.) 
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IX. — Miscellaneous.  1874 

f  86.  When  evidence  is  required  by  the  Chancery  Paymaster  for  Clianceiy 

the  purpose  of  ascertaining  the  amounts  of  any  residue  or  aliquot  mayTcfon 

or  proportionate  part  of  money  or  securities  dealt  with  by  an  l^f^^^^^y 

order,  or  for  otherwise  carrying  into  effect  the  directions  of  an  deciaratious 

iTPi  certain 
order,  he  may,  without  any  direction  m  such  order  for  that  pur-  cases. 

pose,  receive  and  act  upon  an  affidavit,  or  upon  a  statutory 

declaration  under  the  Act  of  5  &  6  Will.  lY.  c.  62,  instead  of  an 

affidavit,  and  every  such  statutory  declaration  shall  be  filed  in  the 

Eeport  Office  when  the  Chancery  Paymaster  shall  consider  it 

necessary. — (Original  Eule  57  amended.) 

87.  The  Chancery  Paymaster,  upon  a  request  in  writing  made  Chancery 
by  or  on  behalf  of  a  person  claiming  to  be  interested  in  money  or  may  fumisii 
securities  standing  in  the  books  at  the  Chancery  Pay  Office  to  the  funds^n 
credit  of  a  cause  or  matter  stated  in  such  request,  may,  in  his  ^ 
discretion,  issue,  for  the  information  of  a  Judge  or  an  officer  of  the 

Court,  a  certificate  of  the  amount  and  description  of  such  money 
or  securities,  and  such  certificate  shall  have  reference  to  the 
morning  of  the  day  of  the  date  thereof,  and  not  include  the 
transactions  of  that  day,  and  the  Chancery  Paymaster  shall  notify 
on  such  certificate  the  dates  of  any  orders  restraining  the  transfer, 
sale,  delivery  out,  or  payment,  or  other  dealing  with  the  securities 
or  money  in  Court  to  the  credit  of  the  cause  or  matter  mentioned 
in  such  certificate,  and  any  charging  orders,  affecting  such 
securities  or  money,  of  which  respectively  he  has  had  notice,  and 
with  respect  to  any  restraining  or  charging  orders  hereafter  to  be 
made,  the  names  of  the  persons  to  whom  notice  is  to  be  given, 
or  in  whose  favour  such  restraining  or  charging  orders  have  been 
made. 

And  when  a  cause  or  matter  has  been  inserted  in  the  list 
referred  to  in  Eule  91,  the  fact  shall  be  notified  on  the  certificate 
relating  thereto. — (Part  of  Original  Eule  30  amended.) 

88.  Upon  a  request  in  writing  made  by  or  on  behalf  of  a  Chancery 
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cause  or  matter  stated  in  such  request,  the  Chancery  Paymaster 
may,  in  his  discretion,  issue  a  transcript  of  the  account  in  the 
said  books  in  respect  of  such  cause  or  matter ;  and  if  so  required 
by  the  person  to  whom  it  is  issued,  such  transcript  shall  be  authen- 
ticated at  the  Chancery  Audit  Office. — (Part  of  Original  Eule  30 
amended.) 


Chancery 
Paymaster 
may  certify 
as  to  pm- 
chases,  sales, 
or  other  deal- 
ings with 
securities. 


89.  When  securities  have  been  purchased,  sold,  transferred,  or 
delivered  out,  or  money  or  securities  have  been  carried  over,  or 
otherwise  dealt  with  in  the  books  at  the  Chancery  Pay  OfiSce,  the 
Chancery  Paymaster  may  in  his  discretion  issue  a  certificate  thereof, 
upon  a  request  in  writing  made  by  or  on  behalf  of  any  person 
claiming  to  be  interested  in  such  money  or  securities. — (Original 
Eule  31  amended.) 


Chancery 
Paymaster 
may  give 
other  infor- 
mation as  to 
transactions. 


90.  The  Chancery  Paymaster  may  in  his  discretion,  on  a 
request  in  writing,  supply  such  information  with  respect  to  any 
transactions  in  the  Chancery  Pay  Office  as  may  from  time  to 
time  be  required  in  any  particular  case. — (Original  Eule  32 
amended.) 


List  of  funds 
undealt  with 
to  be  pub- 
lished trien- 
nially. 


91.  As  soon  as  conveniently  may  be  after  the  1st  of  Septem- 
ber, 1875,  and  after  the  same  day  in  every  succeeding  third  year, 
a  list  shall  be  prepared  by  the  Chancery  Paymaster,  and  filed  in  the 
Eeport  Office,  and  a  copy  thereof  shall  be  inserted  in  the  London 
Gazette,  and  exhibited  in  the  several  Offices  of  the  Court,  of 
the  titles  of  the  causes  and  matters  in  the  books  at  the  Chancery 
Pay  Office  (other  than  the  causes  or  matters  referred  to  in 
Eule  92)  to  the  credit  of  which  any  securities,  or  any  money 
amounting  to  or  exceeding  £50,  may  be  standing,  which  money 
or  the  dividends  on  which  securities  have  not  been  dealt  with  by 
the  Accountant  General  or  by  the  Chancery  Paymaster  (otherwise 
than  by  the  continuous  investment  or  placiog  on  deposit  of 
dividends)  during  the  fifteen  years  immediately  preceding  such 
1st  of  September,  and  no  information  shall  be  given  by  the  Chan- 
ceiy  Paymaster  respecting  any  money  or  securities  to  the  credit 
of  a  cause  or  matter  contained  in  any  such  list  until  he  has  been 
furnished  with  a  statement  in  writing  by  a  solicitor  requiring 
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such  information,  of  the  name  of  the  person  on  whose  behalf  he  1874 
applies,  and  that,  in  such  solicitor's  opinion,  the  applicant  is 
beneficially  interested  in  such  money  or  securities. — (Original 
Eule  54  amended.) 

92.  As  soon  as  conveniently  may  be  after  the  1st  of  September,  Transfer  of 
1875,  and  the  same  day  in  each  succeeding  year,  the  Chancery  to  a  separate 
Paymaster  shall  carry  over  to  a  separate  account  in  his  books  for  ^"^^^^^^^ 
causes  and  matters  on  which  the  balances  do  not  exceed  £5  the 
balances  of  money  and  securities  standing  in  such  books  to  the 

credit  of  the  causes  or  matters  on  which  such  balances  of  money 
and  securities  do  not  together  amount  to  £5,  and  on  which  the 
money  or  securities  shall  not  have  been  dealt  with  during  the 
preceding  five  years.  When  an  order  dealing  with  money  or 
securities  carried  over  under  this  Rule  is  brought  to  the  Chancery 
Pay  Office  to  be  acted  upon,  the  Chancery  Paymaster  shall  carry 
back  such  money  or  securities  and  any  dividends  accrued  thereon 
to  the  credit  of  the  cause  or  matter  from  which  they  were  so  carried 
over,  and  shall  deal  therewith  as  directed  by  such  order. — 
(Original  Rule  55  amended.) 

93.  Every  order  or  request  that  may  be  left  at  the  Chancery  Solicitors 
Pay  Office,  and  every  statutory  declaration,  or  other  document  namerand^" 
required  to  be  retained  there  for  the  purpose  of  carrying  into  effect  documents  ^ 
an  order,  may  be  printed  or  written,  and  shall  have  printed  or  ^^ft  in  the 

'       J         r  y  r  Chancery  Pay 

written  thereon  the  name  and  address  of  a  solicitor. — (Original  Office. 
Rule  58.) 

94.  The  length  of  the  title  of  any  account  hereafter  directed  by  Titles  of 
an  order,  or  requested  pursuant  to  an  Act  of  Parliament,  or  other-  to  e^xcced^^^ 
wise,  to  be  raised  in  the  books  at  the  Chancery  Pay  Office  shall  ^^^^J^^^"*^^ 
not  exceed  thirty-six  words,  exclusive,  in  the  case  of  a  separate 
account  in  a  cause  or  matter,  of  the  title  of  the  cause  or  matter  in 

which  such  separate  account  is  raised :  Provided  that  if  a  sufficient 
reason  be  assigned  to  the  satisfaction  of  the  Registrar  for  extend- 
ing beyond  thirty-six  words  the  title  of  an  account  directed  by  an 
order  to  be  raised,  such  title  may  be  so  extended ;  and  the  Regis- 
trar shall  in  such  case  add  to  the  direction  to  raise  such  account 
Vol.  IX.~Ch.  F  1 
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1^74  the  words  "  notwithstanding  Eule  94  " ;  and  provided  that  if  a 
sufficient  reason  be  assigned,  to  the  satisfaction  of  the  Chancery 
Paymaster,  for  so  extending  the  title  of  an  account  requested  to 
be  raised,  such  title  may  be  so  extended ;  and  the  Chancery  Pay- 
master shall  in  such  case  add  the  said  words  to  the  direction 
under  the  authority  of  which  such  account  is  to  be  raised :  In  such 
title  four  figures  shall  be  reckoned  as  one  word. 

This  Eule  shall  not  apply  to  any  account  which  has  been 
directed  to  be  raised  by  an  order,  dated  before  the  7th  day  of 
January,  1873 ;  and  any  account  directed  to  be  raised  by  an 
order,  dated  since  the  7th  day  of  January,  1873,  but  before  the 
commencement  of  these  Eules,  shall  be  deemed  to  have  been 
properly  entitled,  notwithstanding  the  length  of  the  title  of 
such  account  may  exceed  thirty-six  words. — (Original  Eule  59 
amended.)  • 

Index  of  docu-  95.  An  index  shall  be  made  and  kept  in  the  Eeport  Office  of 
tiie^Eepm^  the  Court  of  all  documents  by  these  Eules  directed  to  be  filed 
Office.         there. — (Original  Eule  60  amended.) 

Cairns,  C. 

We  certify  that  these  Eules  are  made  with  the  concurrence  of 
the  Commissioners  of  Her  Majesty's  Treasury. 


Stafford  H.  Noethcote. 
Eow.  Winn. 
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CHANCEEY  FUNDS  (AMENDED)  ORDERS,  1874  i874 


OEDEES  OF  COUET, 

UNDER  THE 


€OUET  OF  CHANCERY  (FUNDS)  ACT,  1872, 
35  &  36  YicT.  c.  U, 

AND  THE  TRUSTEE  RELIEF  ACT,  1847, 
10  &  11  Vict.  c.  96. 


The  22nd  day  of  December,  1874. 


I,  The  Eight  Honourable  Hugh  MacCalmont  Baron  Cairns, 
Lord  High  Chancellor  of  Great  Britain^  by  and  with  the  advice 
and  assistance  of  the  Eight  Honourable  Sir  George  Jessel, 
Master  of  the  Eolls,  the  Eight  Honourable  the  Lord  Justice  Sir 
William  Milbourne  James,  the  Eight  Honourable  the  Lord 
Justice  Sir  George  Melltsh,  the  Honourable  the  Yice-Chancellor 
Sir  Eichard  Malins,  the  Honourable  the  Vice-Chancellor  Sir 
James  Bacon,  and  the  Honourable  the  Vice-Chancellor  Sir 
Charles  Hall,  do  hereby,  in  pursuance  of  the  powers  contained 
in  the  Court  of  Chancery  (Funds)  Act,  1872,  and  of  the  Act  of  the 
10  &  11  Vict.  c.  96,  entitled  "  An  Act  for  the  better  securing  trust 
funds,  and  for  the  relief  of  Trustees,"  and  of  all  other  powers  and 
authorities  enabling  me  in  that  behalf,  order  and  direct  in  manner 
following : — 

1.  The  Chancery  Funds  Orders,  1872  (1),  are  hereby  revoked,  Eevocatiou  of 
and  these  amended  Orders  are  substituted  in  lieu  thereof,  and  shall  Funds  Orders, 
come  into  operation  on  the  11th  day  of  January,  1875,  and  may  Jommence- 
be  cited  as  the  "  Chancery  Funds  Amended  Orders,  1874."  orderf 
(1)  See  Law  Rep,  7  Ch.  Iv. 
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of  terms. 


1874  2.  In  these  Orders,  and  in  orders  as  herein  defined,  terms  shall 
Interpretation  have  the  Same  meaning  as  the  same  terms  are  defined  to  have  in 
the  Court  of  Chancery  (Funds)  Act,  1872,  and  as  prescribed  by 
the  Chancery  Funds  Consolidated  Eules,  1874,  and  the  term 
"  Court "  shall  mean  the  Court  of  Chancery,  and  include  a  Judge 
thereof,  whether  sitting  in  Courfc  Or  at  Chambers ;  and  the  term 
"  order  "  shall  include  a  decree ;  and  the  term  cause  or  matter  " 
shall,  in  these  Orders,  include  a  separate  account  in  a  cause  or 
matter,  and  a  matter  intituled  merely  as  an  account ;  and  words 
importing  the  singular  number  shall  include  the  plural  number, 
and  words  importing  the  plural  number  shall  include  the  singular 
number;  and  words  importing  males  shall  include  females. — 
(Original  Order  2.) 


Abrogation 
of  certain 
Orders  in 
Chancery. 


3.  The  following  Eules  of  the  Consolidated  Orders  of  the  Court 
and  General  Orders  of  the  Court  are  hereby  abrogated ;  viz.,  the 
1st  to  the  16th  Eules,  both  inclusive,  of  the  1st  of  the  said  Con- 
solidated Orders ;  the  5th  Eule  of  the  5th  of  the  said  Consolidated 
Orders ;  the  3rd  to  the  9th  Eules,  both  inclusive,  of  the  23rd  of 
the  said  Consolidated  Orders ;  the  1st  to  the  9th  Eules,  both  in- 
clusive, of  the  41st  of  the  said  Consolidated  Orders  ;  the  General 
Orders  of  10th  January,  1870,  as  to  legacy  and  succession  duty ; 
and  the  General  Orders  of  25th  February,  1868,  17th  January, 
1870,  1st  May,  1871,  and  28th  August,  1828.— (Original  Order  3 
amended.) 


Notice  of  pay-  4.  A  person  who  shall  make  a  transfer  or  payment  of  money  or 
or  deposit  on  '  securities  into  Court,  or  a  deposit  of  securities  in  Court,  as  pro- 
reqnest,  ^-^^^  ^^^e  27  of  the  Chancery  Funds  Consolidated  Eules, 
1874,  shall  forthwith  give  notice  thereof  to  the  solicitors  of  the 
persons  upon  whose  application  the  order  directing  such  transfer, 
payment,  or  deposit  was  made,  or  to  such  persons  if  they  have  no 
solicitor :  or  if  the  order  was  made  on  the  application  of  the  per- 
son making  such  transfer  or  payment,  to  the  solicitors  of  the  other 
parties  appearing  on  the  application. 

A  person  making  a  transfer,  payment,  or  deposit  upon  request 
to  the  credit  of  a  cause  or  matter,  as  provided  by  Eule  25  of  the 
said  Eules,  shall  forthwith  give  notice  thereof  to  the  solicitors  on 
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the  record  for  the  parties  to  the  cause,  or  in  case  of  a  matter,  to  1S74 
the  persons  interested,  if  known,  or  to  their  solicitors,  if  any, 
stating  in  such  notice  what  the  money  or  securities  comprised  in 
such  transfer,  payment,  or  deposit  represent,  and  for  what  purpose 
such  transfer,  payment,  or  deposit  has  been  made ;  and  such 
notices  may  be  sent  by  post. — (Original  Order  4  amended.) 

5.  A  person  having  made  a  payment  or  transfer  of  money  or  Notice  of  pay- 
securities  into,  or  a  deposit  of  securities  in  Court  under  the  above-  fer  uuder^ 
mentioned  Act  of  the  10  &  11  Vict.  c.  96,  shall  forthwith  give  ^^^f  ^ct 
notice  thereof  to  the  several  persons  named  in  his  affidavit  to  be  (lo&iivict. 

^  c.  96)  to  be 

made  in  pursuance  of  Eule  34  of  the  Chancery  Funds  Consolidated  given. 
Kules,  1874,  and  the  said  Act,  as  interested  in  or  entitled  to  such 
money  or  securities. — (Consolidated  Order  41,  Eule  4.) 

6.  The  persons  interested  in  or  entitled  to  any  money  or  securi-  Application 
ties  so  paid  or  transferred  into,  or  deposited  in  Court,  in  pursuance  silmnionr 
of  the  said  Act  of  the  10  &  11  Yict.  c.  96,  and  named  in  the  affi- 
davit, or  any  of  such  persons,  or  the  person  so  paying  or  trans- 
ferring into  or  depositing  in  Court,  may  apply  by  petition,  or  in 

cases  where  the  fund  does  not  exceed  £300  cash  or  £300  in  secu- 
rities, by  summons,  as  occasion  may  require,  respecting  the  in- 
vestment, payment  out,  or  distribution  of  the  money  or  securities, 
or  of  the  dividends  or  interest  of  such  securities. — (Consolidated 
Order  41,  Kule  5.) 

7.  A  person  who  has  paid  or  transferred  money  or  securities  A  person 
into,  or  deposited  securities  in  Court  pursuant  to  the  said  Act  of  fundfinto 
10  &  11  Yict.  c.  96,  shall  be  served  with  notice  of  anv  anpli- ^^^^V"^  .^f 

■t^^      served  witli 

cation  made  to  the  Court,  or  a  Judge  in  Chambers,  respecting  notice, 
such  money  or  securities,  or  the  dividends  thereof,  by  any  person 
interested  therein  or  entitled  thereto. — (Consolidated  Order  41, 
Eule  6.) 

8.  The  persons  interested  in  or  entitled  to  such  money  or  Person:^  intc- 
securities  shall  be  served  with  notice  of  any  application  made  served  with 
by  the  trustee  to  the  Court,  or  Judge,  respecting  such  money 

or  securities,  or  the  dividends  thereof.— (Consolidated  Order  41, 
Eule  7.) 
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1874  9.  No  petition  relating  to  such  money  or  securities  as  men- 

PlaceoT  tioned  in  the  last  four  preceding  Orders  shall  be  set  down  to 
named  ^®  heard,  and  no  summons  relating  thereto  shall  be  sealed  until 
the  petitioner  or  applicant  has  first  named  in  his  petition  or 
summons  a  place  where  he  may  be  served  with  any  petition  or 
summons,  or  notice  of  any  procceeding  or  order  relating  to  such 
money  or  securities,  or  the  dividends  thereof. — (Consolidated 
Order  41,  Eule  8.) 

Petitions  and  10.  Petitions  presented  and  summonses  issued  under  the  said  Act 
be^ntitkd^in  of  10  &  11  Yict.  c.  96,  shall  be  entitled  in  the  matter  of  the  said 
theicT&Ti^^  Act,  and  in  the  matter  of  the  particular  trust. — (Consolidated 
Yict.  c,  96.     Order  41,  Eule  9.) 

Petitions  to  n.  Every  petition  for  dealing  with  money  or  securities  in  Court, 
state  whether  .  .       ^  .     .  n  i 

duty  is  paid  chargeable  with  duty  payable  to  the  revenue  under  the  Acts 
^1  ^ot.         relating  to  legacy  or  succession  duty,  or  the  dividends  on  such 

securities,  shall  contain  a  statement  whether  such  duty  or  any 

part  thereof  has  or  has  not  been  paid. 

Eestriction  12.  The  Eegistrars  of  the  Court  shall  not,  without  a  special 
certificates  direction  of  a  Judge,  be  required  to  issue  certificates  for  the  sale, 
transfer,  or  delivery  of  securities  in  Court  during  any  vacation  in 
their  office. — (Original  Order  5.) 


during  vaca- 
tions. 


Application  13.  Applications  under  the  Court  of  Chancery  (Funds)  Act, 
1872,  for  the  conversion  into  cash  of  Government  securities  in 
Court  of  any  of  the  three  descriptions  mentioned  in  Eule  44  of 
the  Chancery  Funds  Consolidated  Kules,  1874,  and  for  placing 
such  cash  on  deposit,  as  provided  by  Eule  71  of  the  said  Eales,  or 
for  dealing  with  interest  on  money  on  deposit,  may  be  made  to  the 
Master  of  the  EoUs  and  the  Vice-Chancellors  respectively,  while 
sitting  at  Chambers. — (Original  Order  6  amended.) 

Petitions  14.  When  a  cause  or  matter  has  been  inserted  in  the  list  men- 

money  or      tioned  in  Eule  91  of  the  Chancery  Funds  Consolidated  Eules, 
liToSk^lt  l^'^^*         ^^^^  ^^^^^  ^®  stated  in  every  petition  or  summons 
with  funds,    affecting  any  money  or  securities  to  the  credit  of  such  cause  or 
matter.    In  cases  in  which  the  money  or  securities  affected  by 
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such  petition  shall  together  amount  to  or  exceed  in  value  £500,  a  1874 
copy  of  such  petition,  and  notice  of  all  proceedings  in  Court  or 
at  Chambers  shall  (unless  the  Court  otherwise  directs)  be  served 
on  the  official  solicitor  of  the  Court,  who  shall  be  at  liberty  to 
appear  and  attend  thereon. — (Original  Order  7  amended.) 

15.  Applications  under  the   Copyhold  Acts  respecting  any  Applications 
securities  or  money  in  Court,  shall  be  made  by  summons  at  the       A?;ts  to. 
Chambers  either  of  the  Master  of  the  Kolls  or  of  one  of  the  I-',^  ^^^^5^^ 
Yice-Chancellors ;  but  notice  of  any  such  application  is  not  to 

be  given  to  the  Copyhold  Commissioners,  except  when  the  Judge 
may  so  direct;  and  this  Order  shall  be  deemed  an  additional 
article  to  the  35th  of  the  Consolidated  Orders,  Eule  1. — (Original 
Orders.) 

16.  The  Clerks  of  Eecords  and  Writs  shall  not  receive  into  Certain 
their  custody  effects  of  the  suitors  consisting  of  jewels  or  plate,  or  secm-itieTnot 
other  articles  of  a  like  nature,  or  negotiable  securities. — (Original    cierkrof  ^ 

Order  9.)  Records  and 

^  Writs. 

17.  No  order  in  a  cause  shall  be  passed  or  entered,  and  no  certi-  Proceedings 
ficate  in  a  cause  of  a  Chief  Clerk,  or  of  a  Taxing  Master  of  the  ments  in  a 
Court,  shall  be  signed  or  filed,  and  no  petition  in  a  cause  shall  be  mrrked'with 
answered,  and  no  summons  in  a  cause  shall  be  issued,  and  no  affi-  reference  to 

record. 

davit  made  in  a  cause  shall  be  filed,  until  the  same  respectively 
be  either  marked  with  the  reference  to  the  record,  as  prescribed 
by  the  1st  of  the  Consolidated  Orders,  Eule  48,  or  be  inscribed 
with  a  note  indicating  that  the  cause  was  commenced  prior  to 
2nd  November,  1852,  and  the  correctness  of  such  reference  may 
be  required  to  be  authenticated  by  the  official  seal  of  the  Clerks 
of  Eecords  and  Writs  being  impressed  on  every  such  document. — 
(Original  Order  10.) 

18.  The  duplicate  orders  or  records  to  be  deposited  with  the  Original 
Clerks  of  Entries  pursuant  to  Eule  18  of  the  Chancery  Funds  deposited 
Consolidated  Eules,  1874,  shall  annually  (or  oftener  if  the  Senior  EnMes.''^'' 
Eegistrar  shall  direct)  be  bound  up  in  volumes  of  convenient 

size,  and  indexed,  and  transmitted  to  the  Eeport  Office,  in  the 
same  manner  as  written  orders  are  now  bound  up,  indexed,  and 
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1874      transmitted  and  written  office  copies  or  extracts  may  be  made 
therefrom,  subject  to  the  existing  regulations  relating  thereto. 

Solicitors' fees.  19.  Solicitors  shall  be  entitled  to  charge  and  shall  be  allowed 
the  same  fees  on  proceedings  under  these  Orders,  and  under  the 
Chancery  Funds  Consolidated  Kules,  1874,  as  they  are  by  the 
General  Orders  and  practice  of  the  Court  entitled  to  charge  and  to 
be  allowed  in  respect  to  proceedings  of  a  similar  or  analogous 
description ;  and  shall  be  entitled  to  charge  and  shall  be  allowed 
the  same  fees  for  printed  copies  of  orders  as  they  are  now  entitled 
to  charge  and  to  be  allowed  for  written  copies  thereof. — (Original 
Order  11  amended.) 

Caikns,  C. 
G.  Jessel,  M.E. 
W.  M.  James,  L.J. 
George  Mellish,  L.J. 
EiCHD.  Malins,  Y.C. 
James  Bacon,  V.C. 
Chakles  Hall,  Y.C. 
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CHANCERY  FUNDS  AMENDED  LUNACY  i874 
ORDERS,  1874. 


GENERAL  ORDERS  IN  LUNACY, 
UNDER  THE  COUET  OF  CHANCERY  (FUNDS)  ACT,  1872, 
THE  LUNACY  REGULATION  ACT,  1853, 
AND  THE  LUNACY  REGULATION  ACT,  1862. 


Hie  22nd  day  of  Decemher,  1874. 


I,  The  Right  Honourable  Hugh  MacCalmont  Baeon  Caiens, 
Lord  High  Chancellor  of  Great  Britain,  intrusted  by  virtue  of 
Her  Majesty  the  Queen's  Sign  Manual  with  the  care  and  com- 
mitment of  the  custody  of  the  persons  and  estates  of  persons  found 
idiot,  lunatic,  or  of  unsound  mind,  do,  with  the  advice  and  assist- 
ance of  the  Right  Honourable  the  Lord  Justice  Sir  William 
MiLBOURNE  James,  and  the  Right  Honourable  the  Lord  Justice 
Sir  George  Mellish,  the  Lords  Justices  of  the  Court  of  Appeal 
in  Chancery,  being  also  intrusted  as  aforesaid,  and  by  virtue  and 
in  exercise  of  the  powers  or  authorities  in  this  behalf  vested  in  me 
by  the  Lunacy  Regulation  Acts,  1853  and  1862,  and  the  Court  of 
Chancery  (Funds)  Act,  1872,  and  of  every  other  power  or  authority 
in  anywise  enabling  me  in  this  behalf,  order  as  follows : — 

1.  The  Chancery  Funds  Lunacy  Orders,  1872  (1),  are  hereby  Commence- 
revoked  and  rescinded,  and  these  Orders  are  substituted  in  lieu  orders, 
thereof,  and  shall  come  into  operation  on  the  11th  day  of  January, 

1875,  and  may  be  cited  as  the  "Chancery  Funds  Amended 
Lunacy  Orders,  1874." — (Substituted  for  original  Order  1.) 

2.  Terms,  words,  and  expressions  in  these  Orders  shall  be  read  Interpretation 
and  construed  according  to  the  interpretation  thereof  contained  ^ 

(1)  See  Law  Eep.  7  Ch.  Iviii. 
Vol.  IX.— Ch.  G  1 
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Abrogation 
of  certain 
Orders  in 
Lunacy. 


Construction 
of  existing 
Orders. 


Mode  of 
framing 
orders  and 
certificates. 


Declarations 
of  trust  not 
required  in 
future. 


in  the  2nd  section  of  the  Lunacy  Kegulation  Act,  1853,  and  the 
Court  of  Chancery  (Funds)  Act,  1872,  and  the  3rd  provision  of 
the  General  Orders  in  Lunacy  of  the  7th  November,  1853 ;  and 
the  word  "Court"  shall  mean  the  Court  of  Chancery;  and  the 
word  "  order "  shall  include  a  report  of  a  Master  in  Lunacy  con- 
firmed by  fiat. — (Original  Order  2.) 

3.  The  29th,  49th,  50th,  and  51st  of  the  General  Orders  in 
Lunacy  of  7th  November,  1853,  are  hereby  abrogated. — (Original 
Order  3  amended.) 

4.  An  order  or  certificate  of  the  Masters  containing  directions 
for  payment  into  or  deposit  in  the  Bank  of  England,  with  the 
privity  of  the  Accountant  General  of  the  Court  of  Chancery,  to 
the  credit  of  the  matter  of  a  lunatic,  of  money,  securities,  or  other 
effects,  or  for  the  transfer  into  the  name  and  with  the  privity  of 
the  Accountant  General  in  trust  in  the  matter  of  a  lunatic  of  stock 
or  securities,  and  specifying  the  account,  if  any,  to  which  the 
money,  stock,  securities,  or  other  effects  is  or  are  to  be  placed,  and 
which  directions  shall  not  at  the  coming  into  operation  of  these 
Orders  have  been  acted  upon,  shall  be  read  and  construed  as  if 
they  directed  such  money,  stock,  securities,  and  other  effects 
respectively  to  be  paid  and  transferred  into,  and  deposited  in 
Court,  to  the  credit  of  the  matter  of  such  lunatic  and  account,  if 
any,  respectively. — (Original  Order  4.) 

5.  After  the  coming  into  operation  of  these  Orders,  every  order 
and  every  certificate  of  the  Masters  for  the  purpose  of  a  payment 
or  transfer  into,  or  deposit  in  Court  of  money,  stock,  securities,  or 
other  effects,  shall  direct  such  payment  or  transfer  to  be  made  into, 
and  deposit  to  be  made  in  Court,  to  the  credit  of  the  matter  of 
the  lunatic,  to  the  account,  if  any,  to  which  it  is  intended  that 
such  money,  stock,  securities,  or  other  effects  should  be  placed. — 
(Original  Order  5  amended.) 

6.  No  declaration  of  trust  with  respect  to  stock  or  securities 
transferred  into  Court  to  the  credit  of  the  matter  of  a  lunatic  shall 
be  required  to  be  made. — (Original  Order  6  amended.) 

Cairns,  C. 

W.  M.  James,  L.J. 

Geoege  Mellish,  L.J. 
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OEDER  OF  COURT  isn 

AS  TO  FEES  ON  FEINTED  COPIES  OF  OEDEES, 

UNDER  THE 

COURTS  OF  JUSTICE  (SALARIES  AND  FUNDS)  ACT,  1869, 
32  &  33  Vict.  c.  91. 


The  22nd  day  of  December,  1874. 


I,  The  Eight  Honourable  Hugh  MacCalmont  Baron  Caiens,  Fees  on 
Lord  High  Chancellor  of  Great  Britain,  by  and  with  the  advice  orderT^'^^ 
and  consent  of  the  Eight  Honourable  Sir  George  Jessel,  Master 
of  the  EoUs,  the  Eight  Honourable  the  Lord  J ustice  Sir  Wil- 
liam Milbourne  James,  the  Eight  Honourable  the  Lord  Justice 
Sir  George  Mellish,  the  Honourable  the  Yice-Chancellor  Sir 
EiCHARD  Malins,  the  Honourable  the  Yice-Chancellor  Sir  James 
Bacon,  and  the  Honourable  the  Yice-Chancellor  Sir  Charles 
Hall,  and  with  the  concurrence  of  the  Commissioners  of  Her 
Majesty's  Treasury,  do  hereby,  in  pursuance  of  the  powers  con- 
tained in  "  The  Courts  of  J  ustice  (Salaries  and  Funds)  Act, 
1869  "  (32  &  33  Yict.  c.  91),  and  of  every  other  power  enabling 
me  in  that  behalf,  order  and  direct  that  the  fees  to  be  paid,  in  the 
Eeport  Office  of  the  Court  of  Chancery,  for  printed  copies  of 
Orders  to  be  acted  upon  by  the  Chancery  Paymaster,  and  for 
printed  office  or  certified  copies  thereof,  shall  be  as  set  forth  in 
the  Schedule  hereto;  but  no  fee  shall  be  chargeable  in  respect 
of  any  office  copy  of  an  order,  or  of  a  report  or  certificate  of  a 
Master  in  Lunacy,  or  of  a  certificate  of  a  Chief  Clerk  or  Taxing 
Master,  or  of  any  affidavit  or  statutory  declaration,  which  shall  be 
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transmitted  from  any  of  the  offices  of  the  Court  to  the  Chancery 
Audit  Office,  as  provided  by  the  said  Chancery  Funds  Consolidated 
Rules,  1874. 


SCHEDULE  OF  FEES. 


£   s.  d, 

1.  For  every  printed  office  copy  of  an  order, 

per  folio  0    0  4 

2.  For  every  printed  copy  of  an  order  certified 

under  the  Statute  14  &  15  Vict.  c.  99,  s. 

14,  per  folio  of  90  words  .       .       .  .004 

3.  For  every  printed  copy  of  an  order,  not 

being  an  office  or  certified  copy,  per  folio    0    0  1 

Caiens,  C. 
G.  Jessel,  M.R. 
W.  M.  James,  LJ. 
^  George  Mellish,  L.J. 
RiCHD.  Malins,  V.C. 
James  Bacon,  V.C. 
Charles  Hall,  V.C. 

We  certify  that  this  Order  is  made  with  the  concurrence  of  the 
Commissioners  of  Her  Majesty's  Treasury. 

Stafford  H.  Northcote. 
Row.  Winn. 
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NOTE  AS  TO  THE  EEFEEENCE  TO  EECOED  NOW  FEINTED 
WITH  THE  TITLE  OF  EACH  CAUSE. 


The  Reference  to  Eecord,  which  is  noted  on  the  biU,  gives  the  year  of 
filing,  the  initial  letter  of  the  surname  of  first  Plaintiff,  and  the  con- 
secutive number  of  the  bills  of  that  year  and  letter,  and  leads  to  the  file 
of  pleadings  in  the  Eecord  and  Writ  Clerk's  Office. 

The  year,  letter,  and  number,  also  lead  to  the  entry  of  the  cause  in 
the  Cause  Books.  The  Cause  Books  commence  in  the  year  1842.  As  to 
causes  commenced  before  the  2nd  of  November,  1852,  they  contain  the 
dates  of  pleadings  and  formal  proceedings.  As  to  subsequent  causes 
they  contain,  in  addition  to  these  particulars,  the  dates  of  all  decrees, 
orders,  reports,  and  certificates  made  since  the  30th  of  November,  1855. 
In  these  books  there  is  entered  against  every  decree  or  order  a  reference 
to  the  volume  and  folio  of  the  Registrar's  Books  for  the  year,  where  the 
decree  or  order  will  be  found  in  extenso. 

No  reference  is  written  against  reports  or  certificates,  but  the  dates, 
extracted  from  the  Cause  Book,  lead  to  the  corresponding  entries  in  the 
Volumes  of  Reports  and  Certificates,  and  the  Index  thereto. 

The  Cause  Books  are  kept  in  the  Record  and  Writ  Clerk's  Office. 

The  Registrar's  Books  and  the  Index  thereto,  and  the  Reports  and 
Certificates  and  the  Index  thereto  called  the  Calendar  of  Reports,  are 
kept  in  the  Report  Office,  a  branch  of  the  Record  and  Writ  Clerk's  Office 
under  the  same  roof. 

For  the  time  of  commencement  of  year  in  the  "  Registrar's  Books,"  see 
1  Seton,  pp.  2,  3.   


When  the  Reference  to  Record  is  not  known,  it  may  be  found  by 
searching  for  the  necessary  period  the  Index  to  Cause  Books  kept  in  the 
Record  and  Writ  Clerk's  Office. 


In  searching  for  decrees,  orders,  reports,  and  certificates  made  in 
causes  conunenced  before  the  2nd  of  November,  1852,  or  made  in  sub- 
sequent causes  before  the  30th  of  November,  1855,  or  made  in  matters, 
the  old  method  must  still  be  followed,  viz. : 

If  a  decree  or  order  is  required,  search  in  the  Report  Office  the  Index 
to  the  Registrar's  Books ;  if  a  report  or  certificate,  search  in  the  same 
office  the  Calendar  of  Reports.  The  Index  to  the  Registrar's  Books 
gives  the  reference  to  the  Registrar's  Books,  and  the  Calendar  of  Reports 
the  reference  to  the  Volumes  of  Reports  and  Certificates. 


Affidavits  are  filed  in  the  Record  and  Writ  Clerk's  Office,  where  the 
Index  thereto  may  be  searched. 

Petitions  are  filed  in  the  Report  Office,  where  the  Index  thereto  may 
be  searched. 


©j^attcerg  '^pptai  Cases 


(Including  Bankruptcy  and  Lunacy  Cases) 
BEFORE 

TBE  LOKD  CHANCELLOR 

AND  THE  # 

COUET  OF  APPEAL  IN  CHANCERY. 


In  re  BANK  OF  HINDUSTAN,  CHINA,  AND  JAPAN. 

CAMPBELL'S  CASE. 
HIPPISLEY'S  CASE. 
ALISON'S  CASE.  ' 

Companies — Shareholders — Dissentients — Confirmation — Estoppel — New  Shares 
— Tivo  Meetings — 25  &  26  Vict.  c.  89,  ss.  12,  50,  51 — Judgment  at  Law. 

By  an  agreement  between  two  companies,  one  company  was  to  buy  tlie 
business  of  the  other  company,  the  consideration  to  be  paid  in  shares  of  the 
buying  company,  to  be  issued  to  the  selling  company  and  divided  amongst 
its  shareholders.  Resolutions  approving  of  this  agreement  and  also  autho- 
rizing the  creation  of  the  requisite  new  shares  (all  the  shares  authorized  by 
the  articles  of  association  having  been  already  issued)  were  passed  at  one 
extraordinary  general  meeting  of  the  buying  company,  and  were  confirmed  at 
a  second  meeting.  A  large  majority  of  the  shareholders  of  the  selling  com- 
pany assented  to  the  agreement,  and  applied  for  and  received  what  purported 
to  be  new  shares  of  the  buying  company.  Certain  dissentient  shareholders, 
however,  filed  a  bill  in  Chancery  and  obtained  a  decision  from  Gifard,  V.C., 
that  the  agreement  was  void.  These  shareholders  were  afterwards,  by  way 
of  compromise,  paid  a  sum  of  money  by  the  official  liquidator  of  the  buying 
company,  then  in  liquidation,  and  the  suit  in  Chancery  was  stayed.  Certain 
former  shareholders  of  the  selling  company,  holders  of  what  purported  to  bo 
new  shares  in  the  buying  company,  then  applied  to  be  repaid  the  money 
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which  they  had  paid  to  the  buying  company  for  premium  and  on  calls  upon 
their  shares : — 

Held  J  that  as  the  buying  company  did  really  acquire  (by  a  title  which, 
though  originally  defective  as  against  the  dissentient  shareholders,  had  been 
in  the  end  confirmed)  the  property  of  the  selling  company,  and  as  the  shares 
were  issued  hond  fide^  the  holders  of  the  new  shares  could  not  now  repudiate 
them : 

Heldj  that  the  directors  of  a  company,  after  a  resolution  to  increase  the 
capital  of  a  company  by  the  issue  of  new  shares  has  been  approved  of  by 
two  meetings,  according  to  sects.  50  and  51  of  the  Companies  Act,  1862,  can 
proceed  to  issue  the  shares ;  and  that  it  is  not  necessary,  under  sect.  12,  to 
have  the  articles  varied  at  two  meetings  and  the  issue  of  the  shares  authorized 
by  two  other  meetings. 

Order  of  Wichens,  V.C.,  discharged. 

The  buying  company  had  brought  against  one  of  the  holders  of  new  shares 
an  action  to  recover  calls,  in  which  action  judgment  had  been  given  for  the 
Defendant : — 

Held,  that  the  judgment  was  conclusive ;  and  that  this  holder  of  shares 
must  be  repaid  what  he  had  paid  for  premium  and  calls  on  the  shares. 
Order  of  James,  L.J.,  affirmed. 
Bank  of  Hindustan  v.  Alison  (1)  discussed. 

The  Imperial  Bank  of  China,  India,  and  Jajpan,  Limited,  was  a 
company  registered  in  April,  1864,  with  a  nominal  capital  of 
£2,000,000,  in  40,000  shares  of  £50  each,  of  which  20,000  only 
were  issued.  The  62nd  clause  of  the  articles  of  association  gave 
the  directors  power,  amongst  other  things,  to  amalgamate  with 
any  company  carrying  on  business  within  any  of  the  objects  of 
the  company  as  stated  in  the  memorandum  of  association,  or  with 
any  bank  or  financial  or  exchange  business,  and  to  pay  for  any 
property  or  rights  acquired  by  the  company  in  money  or  shares, 
or  partly  in  one  mode  and  partly  in  the  other,  and  to  sell,  ex- 
change, or  otherwise  dispose  of,  absolutely  or  conditionally,  or  for 
any  limited  interest,  any  of  the  property  or  contracts  of  the  com- 
pany, upon  such  terms  as  they  might  think  fit,  and  accept  payment 
of  any  money  due  to  the  company  in  shares  or  otherwise. 

The  Banlc  of  Hindustan,  China,  and  Jajpan,  Limited,  was  a  com- 
pany registered  in  1862,  carrying  on  business  with  objects  similar 
to  those  of  the  Imperial  Bank.  The  nominal  capital  was 
£1,000,000  in  10,000  £100  shares,  which  might  be  increased  to 
an  amount  not  exceeding  £2,000,000  by  the  creation  of  10,000 
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additional  £100  shares.    This  increase  had  been  made  in  January,      L.  c. 
1864,  and  the  whole  of  those  shares  had  been  issued.  The 

.  1873 

articles  of  association  of  the  Banh  of  Hindustan  further  provided 

J.1  ^,  Campbell's 

t^iat—  Case. 

"Article  101.    In  their  management  of  the  business  of  the  hippisle^'s 
company,  the  directors,  without  any  further  power  or  authority  Case. 
from  the  shareholders,  may  do  the  following  things — that  is  to  say,  Alison's 

{12.)  They  may,  upon  such  terms  as  they  think  fit,  amalgamate   

with  or  purchase  or  acquire  the  business  and  property  of  any  com- 
pany, partnership,  or  persons  carrying  on  any  business  included 
amongst  the  objects  of  this  company  as  specified  in  the  memo- 
randum of  association,  and  may  pay  for  the  same  either  in  cash  or 
in  shares,  to  be  treated  as  either  wholly  or  in  part  paid  up,  or 
partly  in  cash  and  partly  in  such  shares,  or  in  such  other  manner 
as  the  board  may  from  time  to  time  deem  expedient." 

A  large  sum  was  paid  up  by  the  shareholders  of  the  Imperial 
JBanh,  but  no  business  was  ever  carried  on,  and  towards  the  end  of 
June,  1861,  negotiations  were  commenced  for  an  amalgamation 
with  the  Banh  of  Hindusfan.  On  the  10th  of  August,  1864,  the 
directors  of  the  Imperial  Banh  sent  notice  to  their  shareholders 
that  an  extraordinary  general  meeting  would  be  held  on  the  25th 
of  August,  when  an  agreement  for  amalgamation  with  the  Banh 
■of  Hindustani  would  be  submitted  for  approval. 

That  agreement  bore  date  the  21th  of  August,  1864,  and  pur- 
ported to  be  made  between  the  two  companies;  amongst  the 
terms  were,  that  20,000  new  shares,  of  £100  each,  of  the  Banh  of 
Hindustan,  should  be  issued ;  that  the  Imj^erial  Banh  should  be 
wound  up  voluntarily,  and  that  liquidators  should  be  appointed 
who  should  be  authorized  to  sell  the  business  and  property  of  the 
Imjperial  Banh  to  the  Banh  of  Hindusfan,  and  to  receive,  in  com- 
pensation for  such  sale,  20,000  shares  in  the  Banh  of  Hindustan  ; 
that  these  shares  were  to  be  distributed  amongst  the  shareholders 
'Of  the  Imjperial  Banh  at  a  premium  of  £6,  one  share  in  the  Banh 
of  Hindustan  being  given  for  one  share  in  the  Imperial  Banh, 

The  meeting  of  the  Imperial  Banh  was  held  on  the  25th  of 
August,  when  resolutions  were  passed  approving  of  the  agreement, 
for  winding  up  the  company,  and  for  the  purchase  of  the  shares  of 
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L  c.  dissentient  members.   These  resolutions  were  confirmed  at  another 

and  L.  JJ.  extraordinary  meeting  of  the  Imjoerial  Banh  held  on  the  12th  of 

Jfjf  September. 

^^Case^^'^      An  extraordinary  meeting  of  the  shareholders  in  the  Bank  of 

  Hindustan  was  convened  for  the  25th  of  August  by  a  notice 

Case.  stating  that  the  business  to  be  transacted  would  be — 

Alison's  "1.  To  consider  terms  of  arrangement  with  the  Imperial  Banh 
of  China,  and,  if  approved,  to  affix  the  seal  of  the  company  thereto, 
and  authorize  the  directors  to  carry  the  same  into  effect. 

"  2.  To  elect  four  of  the  directors  of  the  Imperial  Bank  of 
China  as  directors  of  this  company. 

"  3.  To  ratify  and  confirm  a  resolution  of  the  board  increasing 
the  capital  of  the  company  by  the  creation  of  20,000  new  shares' 
of  £100  each,  at  £6  per  share  premium,  to  be  issued  to  the  persons  ■ 
and  upon  the  terms  stated  in  the  above-mentioned  agreement  with 
the  Imperial  Bank  of  China" 

The  meeting  was,  pursuant  to  the  notice,  held  on  the  25th  of 
August,  1864,  at  which  meeting  the  following  resolutions  were- 


"  1.  Eesolved,  that  the  agreement  dated' the  24th  day  of  August, 
1864,  between  this  company  of  the  first  part,  and  the  Imperial 
Bank  of  China  of  the  other  part,  be  approved,  and  the  directors 
be  authorized  to  affix  the  seal  of  the  company  to  the  same,  and ' 
do  all  things  necessary  to  carry  it  into  effect. 

"  2.  Eesolved,  that  the  capital  of  the  company  be  increased  by 
the  creation  of  20,000  new  shares  of  £100  each,  to  be  issued  at  £6 
per  share  premium  to  the  persons  and  upon  the  terms  stated  in  the 
before-mentioned  agreement,  and  that  the  resolution  of  the  board 
to  the  above  effect  be  ratified  and  confirmed. 

"3.  Eesolved,  that  the  directors  be  authorized  to  add  four 
directors  to  their  present  board,  to  be  selected  by  them  from  the 
existing  board  of  the  Imperial  Bank  of  China  and  Japan" 

Notice  was  then  sent  to  all  the  shareholders  that  an  extraordi- 
nary general  meeting  of  the  company  would  be  held  on  the  12th 
of  September,  at  which  the  business  to  be  transacted  would  be  to 
confirm  the  resolutions  passed  by  the  company  at  the  meeting  of 
the  25th  of  August,  stati!ig  them  at  leugth. 
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The  second  extraordinary  meeting  was  accordingly  held,  and  at 
such  meeting  the  following  resolution  was  passed  : — 

"  Eesolved,  that  this  meeting  do  confirm  certain  resolutions 
'.passed  by  the  company  in  extraordinary  general  meeting  on  the 
25th  of  August,  1864,  of  which  the  following  are  copies"  (setting 
4hem  out). 

A  notice  of  these  special  resolutions  was  on  the  14th  of  Sep- 
tember, 1864,  registered  with  the  Eegistrar  of  Joint  Stock 
Companies. 

The  secretary  of  the  Bank  of  Hindustan,  about  the  15th  of 
September,  1864,  sent  round  to  the  shareholders  in  the  Imjperial 
Bank  a  circular,  informing  them  that  they  were,  under  the  arrange- 
^ment  above  mentioned,  entitled  to  shares  in  the  Bank  of  Hin- 
dustaUj  and  stating  the  terms. 

Most  of  the  shareholders  in  the  Imperial  Bank,  including  Alison, 
Camphell,  and  Eippisley,  signed  the  forms  of  application  for  shares 
in  the  Bank  of  Hindustan,  and  shares  in  the  Bank  of  Hindustani 
«were  allotted  to  them  accordingly. 

The  liquidators  of  the  Imperial  Bank  assigned  the  assets  of  that 
bank  to  the  Bank  of  Hindustan  in  pursuance  of  the  agreement,  and 
the  Bank  of  Hindustan  proceeded  to  carry  on  the  joint  business. 

In  May,  1866,  certain  dissentient  shareholders  in  the  Imperial 
Bank  filed  a  bill  against  the  Bank  of  Hindustan,  praying  that  the 
agreement  between  the  two  companies  might  be  declared  void  and 
inoperative.  The  Yice-Chancellor  Giffard,  on  the  7th  of  May, 
1868,  delivered  judgment  to  the  effect  that  the  transaction  was  not 
?such  an  amalgamation  as  the  directors  of  the  Imperial  Bank 
were  empowered  by  the  articles  of  association  to  make,  nor  a  valid 
transaction  under  the  161st  section  of  the  Companies  Act,  1862 ; 
and  he  declared  that  the  transaction  was  to  be  set  aside;  as 
reported  (1). 

The  Bank  of  Hindustan  stopped  payment  in  November,  1866, 
and  passed  into  voluntary  liquidation,  and  an  order  for  continuing 
the  winding-up  under  supervision  was  made  on  the  21st  of  De- 
cember, 1866.  No  decree  or  order  was  passed  or  entered  upon 
the  judgment  of  the  Vice-Chancellor  Giffard  ;  and  proceedings  in 
the  above-mentioned  suit  were,  on  the  12th  of  June,  1868,  stayed 
(1)  Law  Eep.  6  Eq.  91. 
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by  order,  under  a  compromise  made  with  the  sanction  of  the 
Court  in  the  winding-up.  The  terms  were  that  the  dissentient 
shareholders  in  the  Imperial  Bank  received  from  the  liquidators 
of  the  Bank  of  Hindustan  £4500,  which  was  stated  to  be  less 
than  the  value  of  their  shares. 

Questions  were  afterwards  raised  whether  certain  shareholders  in 
the  Imperial  Bank  who  had  received  shares  in  the  Bank  of  Hin- 
dustan were  really  shareholders  in  that  bank ;  and  the  questions 
were  brought  before  the  Court  for  decision  in  the  following  cases. 

It  was  shewn  that  annual  reports  had  been  issued  by  the  Bank 
of  Hindustan^  in  which  the  dealings  between  the  two  companies 
were  fully  stated,  and  from  which  it  appeared  that  the  assenting 
shareholders  in  the  Imperial  Bank  had  received  shares  in  the  Bank 
of  Hindudan, 


ALISON'S  CASE. 

Abthub  ALISON  held  twenty -five  shares  in  the  Imperial 
Bank,  on  each  of  which  he  had  paid  £5 ;  and  on  the  22nd  of 
September,  1864,  he  applied  for  twenty-five  shares  in  the  Bank  of 
Hindustan  in  exchange  for  his  other  shares,  and  they  were  allotted 
to  him.  He  was  credited  with  £5  paid  on  them,  and  on  the  5tli 
of  January,  1865,  he  paid  a  further  sum  of  £5  per  share  on  account 
of  deposit,  and  £1  per  share  on  account  of  the  premium  of  £6. 

In  1865  three  further  calls  of  £5  each  were  made,  but  were  not 
paid  by  him,  and  on  the  12th  of  March,  1866,  his  shares  were 
duly  forfeited  for  non-payment  of  calls.  An  action  was  in  1869 
brought  by  the  Bank  of  Hindustan  against  Arthur  Alison  for  the 
amount  so  remaining  unpaid,  and  came  on  to  be  heard  before  the 
Chief  Justice  Bovill  and  a  special  jury,  when  a  verdict  was  found 
for  the  Plaintiffs  subject  to  the  opinion  of  the  Court  on  a  special 
case. 

In  the  special  case  most  of  the  facts  were  fully  stated,  but 
the  compromise  in  equity  was  not  mentioned,  and  the  statement 
therein  as  to  the  judgment  of  the  Vice-Chan cellor  Giffard  was  as- 
follows : — 

**The  bill  came  on  for  hearing  before  the  Vice-Chancellor 
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Giffard  on  the  6tli  and  7th  days  of  May,  1868,  and  a  decree  was  L.  c. 
made  by  the  Vice-Chancellor  setting  aside  the  amalgamation  as 
ultra  vires  and  inoperative.  The  proceedings,  evidence,  and  judg-  Ifjf 
ment  in  the  aforesaid  suit,  as  reported  in  the  6th  volume  of  the 
authorized  Law  Eeports,  Equity  Series,  pages  91  to  101,  are,  for 
the  purposes  of  this  case,  to  be  taken  as  correct  and  true  in  every 
particular  as  if  the  same  had  been  included  verbatim  in  this 
case." 

The  question  on  the  case  was  argued  on  the  17th  of  November, 
1870,  when  the  Court  of  Common  Pleas  held  that,  the  supposed 
amalgamation  having  been  declared  void,  the  directors  of  the  Banh 
of  Hindustan  had  no  power  to  issue  the  new  shares,  and  that  the 
Defendant  was  not  estopped  from  denying  that  he  was  a  share- 
holder; and  the  Court  gave  judgment. for  the •  Defendant,  as  re- 
ported (1).  This  decision  was  affirmed  by  the  Court  of  Exchequer 
Chamber,  as  reported  (2). 

Alison  then  applied  in  the  winding-up  for  repayment  of  the 
money  paid  by  him  for  shares,  premium,  and  calls,  with  interest, 
and  the  Lord  Justice  James,  sitting  for  the  Vice-Chancellor 
WickenSi  considered  the  judgment  at  law  to  be  conclusive,  and  on 
the  28th  of  February,  1873,  made  an  order  for  repayment  ac- 
cordingly, as  reported  (3). 


CAMPBELL'S  CASE. 
HIPPISLEY'S  CASE. 

William  GAMPBELL  held  five  shares  in  the  Imperial  Banh, 
upon  which  he  had  paid  £5  per  share.  He  had  received  the 
circulars  which  were  addressed  to  the  shareholders  in  reference  to 
4he  amalgamation,  but  said  that  he  had  no  knowledge  of  the 
matters  referred  to  therein.  He  attended  no  meeting  of  the  share- 
holders, either  personally  or  by  proxy.  He  applied  to  the  Bank  of 
Hindustan  for  five  shares  in  exchange  for  his  five  Imperial  Banh 
shares,  and  they  were  on  the  21st  of  September,  1864,  allotted  to 
him.  He  afterwards  received  the  certificates.  He  paid  the  £6  per 

(1)  Law  Kep.  6  C.  P.  54.  (2)  Law  Eep.  6  C.  P.  222. 

(3)  Law  Eep.  15  Eq.  394. 
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L.  c.      share  premium  and  the  deposit,  and  he  paid  the  several  calls.  By 
'  an  order  made  on  the  21st  of  December,  1866,  he  was  placed  on 

1873  .  '  '  JT 

—       the  list  of  contributories.    In  January,  1871,  he  was  served  with  a 
"^Case!^  '  balance  order  for  £50  and  £2  8s.  8d.  interest,  and  those  sums  were 

HiP^^^EY's  p^^^        ^^^^^^  P^^*^^*- 

Case.  Qn  the  24th  of  February,  1871,  he  applied,  asking  that  the  list 
of  contributories  might  be  amended  by  striking  out  his  name,  and 
that  he  should  be  repaid  all  the  sums  which  he  had  paid  to  the 
Banh  of  Hindustan,  with  interest  at  £5  per  cent. 

B,  T.  Hi^joisley  held  five  shares  in  the  BanJc  of  Hindustan  under 
similar  circumstances,  and  he  .  had  paid  the  calls  made  upon  the 
shares  on  the  faith  that  there  had  been  a  valid  amalgamation. 
On  the  13th  of  October,  1864,  he  had  purchased  twenty  shares  in 
the  Im;penal  Banh,  and  on  the  day  following  he  purchased  twenty 
more  at  the  same  rate ;  but  the  transfers  were  of  forty  shares  in 
the  Banh  of  Hindustan,  and  he  paid  the  calls  which  had  been 
made  upon  them.  He  also  took  out  a  summons  to  have  the  list  of 
contributories  amended  by  striking  out  his  name,  and  for  repay- 
ment of  what  he  had  paid,  with  interest. 

The  Yice-Chancellor  Wichens  ordered  repayment,  with  interest, 
to  Cam^phell  and  Hippisley,  as  reported  (1). 

The  liquidators  appealed  in  all  the  cases. 

Mr.  Greene,  Q.O.,  Mr.  Higgins,  Q.C.  (Mr.  Graham  Hastings 
with  them),  in  support  of  the  appeals  in  CamplelVs  Case  and 
Hippisley's  Case: — 

The  judgment  of  the  Court  of  Exchequer  Chamber  is  not  a 
decision  for  the  purpose  of  these  applications.  Moreover,  if  that 
Court  held  that  four  meetings  were  necessary  to  sanction  an  in- 
crease of  capital,  we  submit  that  that  cannot  be  so.  Everything 
required  by  sect.  12  of  the  Act  of  1862  has  been  done.  Sect.  9  of 
the  Act  of  1867  is  quite  different.  Ample  notice  was  given  to  all 
the  shareholders,  and  they  all  remained  content  until  the  bank 
stopped  payment.  As  to  setting  aside  the  agreement  between  the 
companies,  that  is  now  impossible,  as  there  cannot  be  a  restitution 

(1)  Law  Eep.  16  Eq.  417. 
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in  integtro :  Clarice  v.  Dichson  (1) ;  Western  Bank  of  Scotland  v.      L.  C. 
Addie  (2).    Moreover,  these  applications  are  too  late.    The  share- 
holders should  have  resisted  payment  of  the  calls,  and  have  applied  v^y^ 

to  have  the  order  discharged.   We  say  that  the  shares  were  validly  ^^^JJ^g^^^  ^ 

issued ;  but  whether  they  were  or  not,  both  the  companies  and   

xllPPISLEi  S 

the  allottees  are  estopped  from  disputing  the  validity  of  the  Case. 
shares.  There  is  no  pretence  for  saying  that  these  shareholders 
did  not  know  everthing  that  was  going  on.  Can  a  shareholder  go 
on  receiving  profits  if  the  bank  is  prosperous,  and  then  turn  round 
and  repudiate  if  it  fails  ?  How  many  years  may  this  state  of  things 
continue  ?  There  was  no  ignorance  of  facts,  and  money  paid 
through  ignorance  of  the  law  cannot  be  recovered :  Harriot  v. 
Hampton  (3).  There  was  no  failure  of  consideration,  and  the 
Bank  of  Hindustan  got  all  that  they  were  to  get.  Shares  have 
been  held  to  be  made  valid  by  estoppel :  Groom's  Case  (4) ;  Bich- 
mond's  Case  (5). 

Mr.  Benjamin,  Q.O.,  and  Mr.  Marten,  for  the  executors  of  Mr. 
JSassoon,  a  shareholder  in  the  Ban  Jc  of  Hindustan  who  had  obtained 
leave  to  appear : — 

It  is  conceded  that  if  there  were  shares  in  the  BanJc  of  Hindustan 
which  could  be  issued,  then  these  shares  are  good.  But  it  is  now  said 
that  the  shares  could  not  be  issued,  and  are  not  voidable,  but  abso- 
lutely void.  That,  however,  is  not  so.  There  was  nothing  illegal 
in  issuing  more  shares,  and  the  issue  might  be,  and  in  fact  was, 
adopted  by  the  company.  The  shares  were  regularly  issued  in 
execution  of  the  powers  given  by  the  Act  of  1862  to  all  com- 
panies. The  Act  prescribes  a  method  of  issuing,  but  the  rules  are 
only  for  the  benefit  of  the  shareholders,  and  to  prevent  their  being 
imposed  upon.  There  is  no  question  of  public  policy,  and  if  the 
shareholders  choose  they  may  waive  all  these  precautions  and 
issue  shares  as  they  please.  The  question  was  fully  discussed  in 
Taylor  v.  Chichester  and  Midhurst  Baihvay  Company  (6).  How 
can  such  applicants  say  that  they  are  not  shareholders  when  they 
have  applied  for  shares,  and  some  of  them  have  voted  and  received 

(1)  E.  B.  &  E.  148.  (4)  Law  Rep.  16  Eq.  417, 420. 

(2)  Law  Eep.  1  H.  L.,  Sc.  145.         ,     (5)  4  K.  &  J.  305. 

(3)  2  Sm.  L.  C.  6th  Ed.  375.  (6)  Law  Rep.  2  Ex.  356. 
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L.  c.  profits  ?  A  share  is  merely  the  right  to  a  portion  of  the  property 
and  profits  of  the  company,  and  if  a  man  takes  his  share  of  the 
profits  he  is  a  shareholder.  The  shares  were  actually  issued  by  the 
company ;  fieri  non  debet,  factum  valet.    CamjcibeU  and  Hippish]/ 

  were,  in  the  annual  reports,  treated  as  shareholders,  and  full  infer- 

Case.  mation  was  given  to  them  both  when  the  shares  were  to  be  issued 
and  afterwards;  but  now  they  say  that  they  can  go  back  and 
deny  that  they  were  shareholders.  A  man  must  not  lie  by  whilst 
all  appears  to  go  on  well,  and  then  repudiate  his  acts  when  evil 
days  come:  Peel's  Case  (1);  OaTces  v.  Turquand  {2) ;  Evans  v. 
Smallcombe  (3).  A  company  may  be  estopped  as  well  as  an  indivi- 
dual :  East  India  Company  v.  Vincent  (4) ;  Grady  s  Case  (5) ; 
Phosphate  of  Lime  Company  v.  Green  (6).  All  the  existing  share- 
holders must  be  held  to  have  assented,  and  the  Courts  of  Law  in 
Alisons  case  decided  on  an  imperfect  state  of  facts. 


Mr.  Eddis,  Q.C.,  and  Mr.  JaoTcson,  Q.C.,  for  Campbell: — 

These  companies  are  the  creatures  of  the  Acts  of  Parliament, 
and  can  only  proceed  and  be  bound  according  to  those  Acts.,  One 
shareholder  is  not  an  agent  whose  acts  can  bind  another ;  but  the 
Act  of  1862,  in  sect.  12,  has  provided  a  plan  by  which  the  other 
shareholders  can  be  bound,  and  if  the  plan  prescribed  by  the  Act 
is  not  followed  the  other  shareholders  are  not  bound.  The  Act 
carefully  prescribes  that  power  must  first  be  given  to  the  directors, 
and  then  the  shareholders  are  to  consider  whether  that  power  is 
to  be  exercised.  Campbell  paid  calls,  thinking  himself  bound  to 
do  so  ;  but  that  is  no  reason  why  he  should  not  recover  if  he  was 
in  fact  not  bound  to  pay.  These  shares  had  no  legal  existence, 
and  Campbell  could  not  have  enforced  any  claim  against  the  com- 
pany. He  has  taken  no  profits  and  received  no  dividends,  arid  the 
share  certificates  are  mere  pieces  of  waste  paper.  The  shares  are 
not  voidable  and  capable  of  being  confirmed,  but  are  absolutely 
void  :  Smith's  Case  (7).  There  is  no  difference  between  CampbelVs 
case  and  Alisons  case,  and  Alison  has  been  solemnly  decided  not 

(1)  Law  Eep.  2  Ch.  674.  (4)  2  Atk.  83. 

(2)  Ibid.  2  H.  L.  325.  (5)  1  D.  J.  &  S.  488. 

(3)  Ibid.  3  H.  L.  249.  (6)  Law  Eep.  7  C.  P.  43. 

(7)  Law  Eep.  4  Ch.  611. 
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to  be  a  shareliolder.  Such  a  transaction  can  be  set  aside  at  any 
time :  Brotherhood's  Case  (1). 

If  authority  is  wanted,  the  case  of  In  re  West  India  and  Facifie 
Steamship  Company  (2),  shews  that  four  meetings  must  be  held 
in  order  to  enable  the  capital  to  be  increased  by  the  issue  of  new 
shares. 


L.  C. 

and  L.  JJ. 
1873 


Campbell's 
Case. 

Hippisley's 
Case. 


Mr.  BicMnson,  Q.C.,  and  Mr.  BowcUffe,  for  Hip^isley 

The  real  substance  of  the  decision  of  the  Court  of  Exchequer 
Chamber  was,  that  to  make  the  shares  valid  two  things  had  to  be 
done,  but  only  one  was  actually  done.  That  defect  cannot  be  got 
over.  The  articles  of  association  of  the  Banh  of  Hindustan  did 
authorize  alterations,  but  not  in  the  Avay  in  which  this  was  done, 
and  the  same  as  to  sect.  12  of  the  Act.  The  creation  of  a  power  is 
one  thing  and  the  exercise  of  it  is  another  thing.  The  knowledge 
by  the  shareholders  of  what  was  going  to  be  done  cannot  cure  the 
defect.    Even  if  all  the  shareholders  who  were  sui  juris  had  indi- 


(1)  4  D.  F.  &  J.  566. 

(2)  V.-C.  Gififard.  1868.  April  25. 

In  re  West  India  and  Pacific 
Steamship  Company. 

This  was  a  Petition  for  the  reduction 
of  capital  and  shares. 

By  the  66th  article  of  association  it 
was  stipulated  that  any  extraordinary 
meeting  of  the  shareholders,  by  a  ma- 
jority of  two-thirds  present  in  person, 
or  by  proxy,  should  have  power  from 
time  to  time  to  vary  the  amount  and 
number  of  the  present  shares,  or  of  any 
new  or  substituted  shares,  and  for 
that  purpose  to  consolidate  or  divide 
the  present  or  any  new  or  substituted 
shares  in  such  manner  as  should  be 
deemed  expedient,,  and  to  do  other 
acts  incidental  or  necessary  thereto. 
At  an  extraordinary  general  meeting  of 
shareholders  held  on  the  17th  of  Febru- 
ary, 1868,  it  was  unanimously  resolved 
that  the  capital  should  be  reduced  from 
£1,250,000  to  £625,000,  and  the  shares 


from  J650  each  to  £25  each.  At  another 
meeting  held  on  the  9th  of  March, 
1866,  the  same  resolution  was  unani- 
mously confirmed.  No  resolution  had 
been  passed  to  alter  the  company's 
regulations  so  as  to  authorize  the  com- 
pany to  modify  the  conditions  contained 
in  its  memorandum  of  association  in 
conformity  with  the  9th  section  of  the 
Companies  Ad,  1867. 

Mr.  Dryden,  for  the  Petitioners,  sub- 
mitted that  the  Court  had  jurisdiction 
to  make  the  order. 

The  Vice-Chancellor  was  clearly 
of  opinion  that  he  had  not  jurisdiction. 
There  must  be  a  special  resolution 
altering  the  company's  regulations  ac- 
cording to  the  terms  of  the  Act.  Even 
if  the  resolutions  were  binding  on  the 
existing  members,  it  would  not,  in  His 


Honour's 
holders. 


opinion,  bind  future  share - 


Solicitors 


Messrs.  Haigh^  Herbert, 
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L.  0.      vidually  assented,  there  would  remain  those  who  were  not,  and 
they  form  part  of  the  company.    In  no  other  way  can  all  the 
ll!^      shareholders  be  bound  :  In  re  JBahia  and  San  Francisco  Bailwaij 
^^cTsE^^^  (7ompa^^2/  (1).    It  does  not  follow  that  a  man  is  a  shareholder  be- 
  cause  he  has  claims  against  a  company:  he  may  be  entitled  to 

Hippislet's  •       n  1  o  T  • 

Case.  compensation  from  the  company  for  pretendmg  to  issue  shares 
which  they  could  not  issue,  but  that  is  a  different  thing  from  being 
a  shareholder.  Ilijp^isley  paid  for  what  he  did  not  get,  and  he  is 
entitled  to  have  his  money  back. 


ALISON'S  CASE. 

This  appeal  was  heard  before  the  Lord  Chancellor  and  the  Lord 
Justice  Mellish  alone. 

Mr.  Greene,  Q.C.,  and  Mr.  JBiiggins,  Q.C.  (Mr.  Graham  Eastings 
with  them),  for  the  liquidators : — 

There  are  many  cases  in  which  a  man,  though  not  a  shareholder 
at  law,  is  so  in  equity.  How  is  this  case  to  be  distinguished  from 
Kitchin  v.  Hawkins  (2)  ?  Alison  allowed  himself  to  be  held  out  to 
the  world  as  a  shareholder,  and  was  on  the  register.  The  Court  of 
common  law  certainly  held  that  we  could  not  compel  him  to  be 
a  shareholder,  but  never  held  that  the  consideration  failed.  We 
could  have  given  him  shares. 

Mr.  Diclcinson,  Q.C,  and  Mr.  BroohshanJc,  for  Alison,  were  not 
called  upon. 


CAMPBELL'S  CASE. 
HIPPISLEY'S  CASE. 

Nov.  18.    Lord  Selborne,  L.C.  : — 

The  Vice-Chancellor,  proceeding  mainly  on  the  authority  of  a 
decision  of  the  Court  of  Com.mon  Pleas,  affirmed  by  the  Exchequer 
Chamber,  in  Alison's  case,  and  of  an  order  of  this  Court  in  the 
same  case,  consequential  upon  that  decision,  has  determined  that 
tliese  two  gentlemen,  Mr.  Gamjpbell  and  Mr.  Hi^j^isley,  are  now 


(1)  Law  Rep.  3  Q.  B.  584. 


(2)  Law  Eep.  2  C.  P.  22. 
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entitled  to  repudiate  the  position  of  shareholders  and  contributories      L.  c. 
in  the  Banh  of  Hindustan^  which  they  have  de  facto  held  from        ^'  '^'^* 

1873 

1864  to  the  present  year,  and  to  have  repaid  to  them  out  of  the 
assets  of  that  bank  in  the  hands  of  the  official  liquidator  all  the  ^^^q^^^'^ 
sums  paid  by  them  for  calls  or  otherwise  before  the  winding-up  ^  — 
order,  and  likewise  further  sums  paid  by  them  as  contributories  Case. 
under  a  balance  order  made  in  1869,  since  the  winding-up,  with 
interest  thereon. 

There  are  some  distinctions  between  the  two  cases,  but  in  the 
view  which  we  take  of  them  it  is  not  necessary  to  consider  the 
effect  of  those  distinctions.  The  shares  in  question  are  some  of  a 
much  larger  number,  which,  in  the  autumn  of  1864,  were  issued 
by  the  directors  of  the  Banh  of  Hindustan  to,  and  accepted  by,  a 
large  number  of  persons  who  had  been  shareholders  in  another 
banking  company  called  the  Imperial  Banh  of  China,  India,  and 
Japan.  They  were  issued  under  the  authority  of  a  special  resolu- 
tion, passed  and  confirmed  unanimously  by  extraordinary  general 
meetings  of  the  shareholders  of  the  Banh  of  Hindustan,  for  the 
purpose  of  giving  effect  to  the  terms  of  payment,  on  which,  accord- 
ing to  an  agreement  confirmed  by  the  same  meetings,  the  directors 
of  that  bank  had  contracted  to  acquire  and  purchase  the  property 
and  assets  of  the  Imperial  Banh, 

The  Imperial  Banh  was  a  company  which  had  a  subscribed 
capital,  and  had  assets  of  considerable  value  (it  has  been  stated  to  us 
as  £70,000),  and,  as  it  is  also  stated,  no  indebtedness.  It  had  gone 
into  liquidation  under  resolutions  for  a  voluntary  winding-up 
passed  at  the  same  time  that  this  agreement  was  made,  and  all  its 
business,  property,  and  assets  had  been  handed  over  to,  and  re- 
mained in  the  possession  of,  the  Banh  of  Hindustan,  which  con- 
tinued to  carry  on  business  as  a  going  concern  for  more  than  two 
years  afterwards.  The  great  majority  of  the  shareholders  in  the 
Imperial  Banh,  including  Mr.  Camptell,  Mr.  Hippisley,  and  an- 
other gentleman,  from^whom,  during  the  progress  of  the  arrange- 
ment Mr.  Hippisley  purchased  shares,  assented  to  this  agreement, 
and  to  everything  that  was  done  upon  the  footing  of  it.  An  incon- 
siderable minority,  which  was  stated  in  the  Chancery  suit  to  which 
I  am  about  to  refer  not  to  exceed  forty -three  persons,  dissented 
from  it ;  and  two  of  them  filed  a  bill  in  this  Court  in  the  name  of 
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L.  C.      the  Imjperial  Bank  (which  they  had  obtained  leave  to  use  for  that 
purpose),  and  also  in  their  own  names,  praying,  in  effect,  that 

1873  »  •  • 

certain  resolutions  which  had  been  passed  by  the  Im;perial  Bank 
^"^Case^^'^  for  the  purpose  of  giving  force  to  this  agreement  as  against  all 

—  their  shareholders  under  the  Companies  Act,  1862,  s.  161,  might 
B[ippisley's  • 

Case.  declared  invalid,  or  that^  at  all  events,  the  dissentient  'share- 

holders  might  be  held  not  bound,  and  might  be  paid  the  full 
value  of  their  shares  out  of  the  property  and  assets  of  the  Imperial 
Bank,  To  this  bill  the  Bank  of  Hindustan  was,  of  course,  a  De- 
fendant. It  was  brought  to  a  hearing  in  May,  1868,  and  the  Vice- 
chancellor  Sir  G.  M.  Giffard,  on  grounds  the  correctness  of  which 
is  not  open  to  any  dispute,  then  delivered  judgment  to  the  effect 
that  no  valid  or  binding  amalgamation,  by  virtue  of  the  Imperial 
Bank's  articles  of  association,  or  of  sect.  161  of  the  Companies  Act, 
1862,  had  taken  place  under  the  resolutions  of  the  Imperial  Bank 
impeached  by  the  bill ;  and  that  such  resolutions  were  not  binding 
on  the  dissentient  Imperial  Bank  shareholders ;  at  the  same  time 
expressing  his  opinion  that,  consistently  with  this  conclusion,  and 
notwithstanding  the  right  of  those  dissentient  shareholders  to 
receive  out  of  the  assets  of  the  Imperial  Bank  the  full  value  of 
their  shares,  all  the  other  shareholders  in  that  company  who  had 
assented  to  the  agreement,  and  who  had  accepted  shares  in  the 
Bank  of  Hindustan  on  the  footing  thereof,  and  their  respective 
shares  and  interests  in  the  assets  of  the  Imperial  Bank,  would  be 
and  continue  bound  by  that  assent  and  by  that  acceptance  of 
shares. 

The  dissentient  shareholders,  having  thus  obtained  the  Yice- 
Chancellor's  opinion  that  they  were  entitled  to  the  relief  which 
they  sought  for  their  own  personal  benefit,  were  satisfied  with  that 
advantage,  and  proceeded  no  further  with  their  suit.  No  decree 
in  it  was  ever  drawn  up,  passed,  or  entered,  and  no  attempt  was 
made  to  recover  from  the  Bank  of  Hindustan  any  part  of  the 
property  and  assets  of  the  Imperial  Bank,  of  which  they  had 
obtained  and  retained  possession  under  the  agreement.  On  the 
contrary,  the  Vice-Chancellor's  judgment  having  been  pronounced  in 
May,  1868,  and  the  Bank  of  Hindustan  having  itself  already  passed 
into  liquidation  in  December,  1866,  a  compromise  was  effected 
under  an  order  made  in  Chambers  by  the  Judge  to  whose  super- 
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vision  the  winding-up  of  the  Bank  of  Hindustan  was  subject,  and  ^^-^-^^ 
a  subsequent  order  in  the  suit  itself,  by  which  all  further  pro- 
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ceedings  in  that  suit  were  finally  stayed,  and  the  title  of  the  Bank 
€f  Hindustan,  SiS  purchasers  of  the  property  and  business  of  the  ^"^cIse.^^'^ 
Imjperial  Bank,  was,  in  effect,  confirmed  by  all  the  dissentient  g^^^^^.g 
shareholders  in  that  company  upon  the  terms  of  the  payment  to  Case. 
them  by  the  Bank  of  Hindustan  of  £4500,  which  seems  by  the 
evidence  to  have  been  less  than  the  value  of  their  shares. 

At  the  time  when  this  arrangement  was  made,  Mr.  Camjpbell  and 
Mr.  Hi^p'pisley  had  been  settled  and  remained  on  the  list  of  con- 
tributories  of  the  Bank  of  Hindustan,  and  one  or  both  of  them  had 
taken  part  in  the  appointment"  of  its  liquidators.  They  had  never 
down  to.  that  time  made  any  attempt  to  disaffirm  or  avoid  the 
contracts  under  which  they  took  their  shares,  or  to  escape  from  the 
liabilities  of  their  position  of  shareholders  ;  and  afterwards,  in  1869, 
they  paid  without  objection  certain  calls  then  made  upon  them 
under  balance  orders  in  the  winding-up  of  that  company.  In  this 
state  of  circumstances,  if  there  had  been  no  question  as  to  the 
power  of  the  Bank  of  Hindustan  to  create  and  issue  the  shares  in 
question,  it  would  seem  obvious  that  these  gentlemen  could  not 
have  any  possible  claim  to  be  removed  from  the  list  of  contribu- 
tories,  or  to  have  the  money  which  they  had  paid  returned  to 
them.  I  think  it,  for  my  part,  equally  clear  that  they  could  have 
no  such  claim,  even  if  there  might  originally,  or  at  any  subsequent 
period,  have  been  some  possible  ground  for  disputing  the  validity 
of  the  creation  and  issue  of  those  shares,  unless  it  would  have  been 
open,  under  all  the  circumstances  of  this  case,  to  the  Bank  of 
Hindustan  itself,  or  to  the  official  liquidators  of  that  bank  (sup- 
posing it  to  have  been  for  their  interest  to  do  so),  to  exclude  these 
gentlemen  from  the  rights  of  shareholders.  In  other  words,  either 
if  these  shares  were  originally  well  created,  or  if  the  Bank  of  Hin- 
dustan was  estopped  from  denying  that  they  were  so,  these  gentle- 
men, having  entered  voluntarily  into  contracts  of  which  they  had 
the  full  benefit,  and  which,  if  not  always  binding  upon  the  company, 
had  become  so  before  any  act  had  been  done  on  either  side  to 
rescind  or  avoid  them,  would  have  now  no  pretence  whatever  to 
be  relieved  therefrom.  If  authority  had  been  needed  for  these 
propositions  it  would,  I  think,  be  sufficient  to  refer  to  the  decisions 
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L.  c.  of  tin's  Court  in  Hares  Case  (1)  and  Chains'  Case  (2),  in  both  of 
and  ^.  JJ.  shares  in  one  company  were  taken  by  shareholders  of 
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another  upon  the  footing  of  an  amalgamation,  the  legal  validity  of 
^^cTsE^^'^  which  was  not  less  disputed  and  disputable  than  that  in  the 
  present  case. 

Case.  I  9,m  further  of  opinion  that,  upon  the  facts  above  stated,  a 
decision  against  Mr.  Campbell  and  Mr.  Eippisley  upon  the  present 
appeals  is  not  inconsistent  with  the  decision  of  the  Court  of 
Common  Pleas  in  Alison's  case.  The  directors  of  the  Bank  of 
Hindustan  had,  by  their  articles  of  association  (101,  sub-sect.  12), 
power,  upon  such  terms  as  they  might  think  fit,  to  purchase  or 
acquire  the  business  and  property  of  any  company,  partnership,  or 
persons  carrying  on  any  similar  business,  and  to  pay  for  it  in  shares 
in  such  manner  as  the  board  might  deem  expedient.  At  the  date 
of  the  agreement  with  the  Imperial. Banh,  the  Bank  of  Hindustan 
had  issued  all  the  shares  which  it  had  down  to  that  time  power  to 
create;  but  under  sects.  12  and  50  of  the  Companies  Act,  1862, 
it  was  enabled  to  increase  its  capital,  provided  a  special  resolution 
for  that  purpose  was  duly  passed  and  confirmed  by  proper  majorities 
at  two  extraordinary  general  meetings  of  the  shareholders. 

Two  extraordinary  general  meetings  specially  convened  for  that 
purpose  did,  on  the  25th  of  August,  1864,  unanimously  pass, 
and  on  the  12th  of  September  following  unanimously  confirm,  a 
series  of  special  resolutions,  one  of  which  was  in  the  following 
words : — That  the  capital  of  the  company  be  increased  by  the 
creation  of  20,000  new  shares  of  £100  each,  to  be  issued  at  £6  per 
share  premium,  to  the  persons  and  upon  the  terms  stated  in  the 
before-mentioned  agreement {i.  e.  in  the  agreement  with  the 
Imperial  Bank,  which  was  approved  by  another  of  the  same  reso- 
lutions) ;  "  and  that  the  resolution  of  the  board  to  the  above  effect 
be  ratified  and  confirmed." 

The  Court  of  Common  Pleas  does  not  seem  to  have  doubted  that 
if  the  agreement  with  the  Imperial  Bank  had  been  carried  into 
effect  so  as  to  vest  in  the  Bank  of  Hindustan,  as  purchasers,  the 
property  and  business  of  the  Imperial  Bank,  these  shares  (which 
were,  in  fact,  issued  by  the  directors  at  6  per  cent,  premium  to  the 
persons  and  upon  the  terms  stated  in  that  agreement)  would  have 
(1)  Law  Eep.  4  Ch.  503.  (2)  Law  Eep.  G  Ch.  266. 
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been  well  created.    But  that  Court  had  to  pronounce  its  decision  L.  0. 
upon  a  special  case  (the  action  being  brought  by  the  company  to 

recover  an  arrear  of  premium  and  calls  against  one  of  those  share-  v^y^ 

holders  whose  shares  had  been  forfeited  as  early  as  March,  1866),  ^^q™^'^ 

^and  upon  such  inferences  a'5  it  might  properly  draw  from  the  facts   

^  1  P  1  1  HlPPISLEYS 

therein  stated.  In  that  special  case  it  was  stated  as  a  fact  (though  Case. 
contrary  to  the  actual  truth)  that  on  the  hearing  of  the  Chancery 
suit  in  May,  1868,  ''a  decree  was  made  by  Yice-Chancellor  Giffard, 
setting  aside  the  amalgamation  as  ultra  vires  and  inoperative," 
and  no  mention  at  all  was  made  of  the  subsequent  compromise  of 
that  suit,  or  of  the  arrangement  by  which  the  opposition  of  the 
dissentient  Imperial  Bank  shareholders  was  bought  off,  and  the 
title  of  the  Banh  of  Hindustan,  as  purchasers,  to  the  business  and 
property  of  the  Imperial  Bank  was  confirmed  and  made  absolute. 

Upon  this  statement,  partly  incorrect  and  partly  imperfect  in 
these  important  particulars,  the  Court  of  Common  Pleas  held,  that 
the  power  given  to  the  directors  of  the  Bank  of  Hindustan,  by  the 
resolutions  of  August  and  September,  1864,  to  issue  the  shares  in 
question  was  for  a  special  purpose,  which  had  wholly  failed,  and 
upon  special  conditions,  which  had  not  been  fulfilled ;  and  therefore 
that  those  shares  had  not  been  validly  issued. 

"  The  decision,"  said  Lord  Chief  Justice  Bovill  (1),  "  of  Yice- 
<3hancellor  Giffard  is,  that  the  Plaintiffs  have  not  purchased  the 
business  of  the  Imperial  Bank."  He  further  said  (2),  "  The  proposed 
arrangement  for  acquiring  the  business  of  the  Im^perial  Bank 
would,  if  carried  out,  have  authorized  a  further  increase  of  capital 
hj  the  issue  of  new  shares.  The  attempt  to  do  so  having  proved 
abortive,  the  shares  so  created  cannot  be  treated  as  valid  shares." 
And,  on  the  question  of  estoppel,  he  said  (3), "  Looking,  however,  to 
all  the  circumstances,  it  is  clear  to  my  mind  that  all  that  was  done, 
or  omitted  to  be  done,  on  either  side,  was  the  result  of  mere  mis- 
take." Mr.  Justice  Willes  said  (4),"  The  effect  of  the  decision  of  Yice- 
Chancellor  Giffard  holding  the  amalgamation  to  be  void,  was  to 
shew  that  £5  per  share  had  not  been  paid  on  account  of  the  Defen- 
dant." ....  It  is  a  mere  fallacy  to  suppose  that  there  was  any 
purchase  of  the  business,  or  any  part  of  the  business,  of  the  Imperial 

(1)  Law  Eep.  6  C.  P.  61  (3)  Law  Eep.  6  C.  P.  71. 

(2)  Ibid.  69.  (4)  Ibid.  73,  74. 
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[L.  E. 


L.  C.      Bank  of  China,    That  removes  tlie  argument  which  was  founded 
upon  the  101st  clause  of  the  articles  of  association  of  the  BanTc  of 

1873  •  ./ 

Hindustan,  so  far  as  the  transaction  rests  on  the  purchase  of  the 
^^cTsE^^'^  business  of  the  Imjoerial  Banh  of  China,  notwithstanding  the 

  attempted  amalgamation  turned  ouf  to  be  unavailing."  The 

Hippisley's 

Case.      opinions  of  the  other  Judges  were  in  substance  the  same. 

It  appears,  however,  to  us,  upon  the  evidence  as  it  now  stands^ 
that,  as  a  matter  of  fact,  the  Banh  of  Hindustan  did  really  and 
hona  fide  acquire  and  purchase  (by  a  title  which,  though  originally 
defective  as  against  some  of  the  shareholders  in  the  Imjperiol  Banh, 
was  in  the  end  confirmed  so  as  to  become  unimpeachable),  the 
business  and  property  of  the  Imperial  Banh ;  that  the  shares  m 
question  were  bond  fide  issued  for  the  purpose,  and  upon  the  terms, 
which  were  authorized  by  the  resolutions  of  August  and  September, 
1864;  that  the  Banh  of  Hindustan  could  never  have  repudiated 
those  shares ;  and  that  Mr.  Campbell  and  Mr.  Hippisley,  and  the 
other  shareholders  in  the  same  position,  have  actually  got  all  that 
they  contracted  to  get.  The  purpose,  therefore,  for  which  the 
authority  was  given  did  not  wholly  fail,  and  the  conditions  on 
which  the  issue  was  authorized  were  fulfilled.  Nor  does  it  appear 
to  us  to  be  for  the  purpose  of  the  present  decision  at  all  material, 
that  the  infirmity  of  the  title  of  the  Banh  of  Hindustan,  as  pur- 
chasers, to  the  business  and  property  of  the  Imperial  Banh,  as 
against  the  dissentient  shareholders  of  the  latter  company,  was  not 
effectually  cured  until  after  the  winding-up  of  the  Banh  of  Hin- 
dustan, and  was  then  cured  only  for  a  valuable  pecuniary  con- 
sideration ;  the  facts  being,  that  there  never  was  a  time  after  the 
issue  of  those  shares  at  which  the  Banh  of  Hindustan  were  not  in 
the  actual  undisturbed  possession  of  the  fruits  of  their  purchase ; 
and  that  the  terms  of  compromise  with  the  dissentient  share- 
holders of  the  Imperial  Banh,  when  sanctioned  by  the  authority  of 
this  Court  in  the  winding-up,  became  binding  on  the  Banh  of 
Hindustan  itself,  and  on  all  the  contributories  thereto,  including, 
in  our  opinion,  Mr.  Campbell  and  Mr.  Hippisley, 

There  remains,  however,  another  objection  to  the  validity  of 
the  creation  and  issue  of  these  shares,  which  appears  to  have  been, 
for  the  first  time,  urged  in  the  Court  of  Exchequer  Chamber,  and 
to  have  been  then  adopted  by  the  Lord  Chief  Baron,  apparently 
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without  dissent  on  the  part  of  any  other  member  of  that      L.  C. 
Court.  andL.JJ. 

It  was  urged  by  counsel  that,  having  already  exhausted  their  ^J35 
powers  of  increasing  their  capital,  the  directors  of  the  Bank  of  ^^^q^^^'^ 

Hindustan  could  not  lawfully  create  the  additional  shares  they   

affected  to  create,  without  having  first  altered  their  articles  of  qase. 
association  in  the  manner  directed  by  sects.  12,  50,  and  51  of  the 
Companies  Act,  1862  ;  and,  to  shew  that  they  had  not  done  this  in 
a  lawful  manner,  a  case  of  In  re  West  India  and  Pacific  Steam- 
sliiio  Company  (1),  was  referred  to,  which  has  been  now  again  relied 
on  before  us  for  the  same  purpose  by  Mr.  Jackson,  The  Lord 
Chief  Baron,  after  expressing  his  concurrence  with  the  judgment 
of  the  Court  of  Common  Pleas,  on  the  grounds  on  which  it  had 
been  rested  by  the  Judges  of  that  Court,  proceeded  thus  (2)  : — "  I 
do  not  refer  to  the  ground  upon  which  the  agreement  of  amalgama- 
tion was  declared  to  be  void.  It  was  set  aside.  I  feel  bound  to 
observe,  in  addition  to  the  ground  taken  by  Giffard,  V.C.,  that 
these  20,000  new  shares  were  never  lawfully  created  at  all ;"  the 
reason  given  by  His  Lordship  for  that  opinion  being  thus  expressed 
in  the  report : — that  it  was  not  competent  to  the  Bank  of  Hin- 
dustan, under  the  12th,  50th,  and  51st  sections  of  the  Companies 
Act  of  1862,  '^by  means  of  a  single  resolution,  passed  at  one 
meeting  and  confirmed  at  a  subsequent  meeting,  to  alter  the 
articles  of  association,  and  to  authorize  the  creation  of  additional 
capital  by  the  issue  of  new  and  additional  shares." 

We  are  sensible  of  the  very  great  weight  due  to  the  authority 
of  the  distinguished  Judge  who  delivered  this  opinion,  which 
(whether  the  words  in  which  it  is  expressed  accurately  convey  His 
Lordship's  meaning  or  not)  might  well  be  regarded  by  the  Yice- 
Chancellor  as  an  authority  binding  upon  him ;  and  it  has  been  the 
chief  cause  of  such  difficulty  as  we  ourselves  have  felt  in  dealing 
with  these  cases.  That  opinion,  however,  was  not  necessary  for, 
and  it  cannot  be  said  to  have  been  the  foundation  of,  the  judgment 
of  affirmance;  the  actual  grounds  of  which  (being  the  same  in 
effect  with  the  reasons  of  the  Court  below)  were  thus  stated  by 
the  Lord  Chief  Baron  immediately  before  the  expression  of  their 
concurrence  by  the  other  four  Judges  present :    It  appears  to  us, 

(1)  Ante,  p.  11,  n.  (2)  Law  Eep.  6  C.  P.  226,  227. 
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L.  0.  therefore,  that  the  agreement  for  amalgamation,  which  was  the 
and  L.  JJ.    ^j^^jg  foundation  of  the  transaction,  having  failed,  the  transaction 

1873  • 

v^v^  itself  wholly  failed,  and  the  Defendant  never  became  a  share- 
Campbell's  iioitjer  in  the  Bank  of  Eindustanr 

Case. 

  Under  these  circumstances,  the  question  being  one  of  which  the 

Hipptsley's 

Case.  importance  may  possibly  extend  much  beyond  these  particular 
cases  and  this  particular  company,  my  learned  brothers  and  myself 
have  not  considered  that  we  are  either  bound  or  entitled  to  treat 
the  judgment  of  the  Court  of  Exchequer  Chamber  as  conclusive 
in  favour  of  the  objection  thus  taken  to  the  resolution  of  August 
and  September,  1864,  which  (in  the  view  we  take  of  the  facts)  is 
now  for  the  first  time  presented  as  a  dry,  legal,  and  technical  ob- 
jection to  the  validity  of  shares  issued  and  accepted  londfide  for  a 
valuable  consideration  which  has  not  failed,  and  acted  upon  both 
by  the  bank  and  by  all  its  shareholders  of  every  class,  to  whom  the 
facts  were  made  known  in  every  possible  way  during  the  period  of 
more  than  two  years  which  preceded  the  winding-up  order,  and 
never  in  any  one  instance  called  in  question  or  impeached,  either 
by  the  bank  in  its  corporate  capacity,  or,  until  the  present  motions, 
by  any  shareholder  therein.  The  Chancery  suit,  it  must  be  re- 
membered, was  instituted  by  shareholders  in  the  Imperial  Bank, 
and  not  by  shareholders  in  the  BanJc  of  Hindustan.  The  Banh  of 
Hindustan,  as  a  Defendant  in  that  suit,  affirmed  and  maintained  to 
the  utmost  of  its  power  the  validity  of  what  had  been  done ;  and 
so  far  as  regards  the  position  of  those  who  had  taken  shares  in  the 
bank  under  the  same  circumstances  with  Mr.  Gampbell  and  Mr. 
Hij)jpisley,  they  maintained  it  (in  the  opinion  of  the  Vice- Chancellor) 
with  success. 

I  forbear  to  inquire  whether,  under  all  these  circumstances,  a 
decision  that  it  would  have  been  open  to  the  Banh  of  Hindustan, 
on  the  ground  suggested,  to  deny  the  rights  of  shareholders  to 
Mr.  Campbell  and  Mr.  Hippisley,  could  have  been  reconciled  with 
equitable  principles,  or  with  the  decision  of  Yice-Chancellor  Wood 
in  Bichmond's  Case  (1)  and  with  that  of  Vice-Chancellor  WicJcens 
in  Groom's  Case  (2),  with  the  case  at  law  of  Eoyal  British  Banh  v. 
Turquand  (3),  or  with  the  principles  as  to  ratification  and  estoppel 
acknowledged  as  correct  by  all  the  learned  Judges  in  Alison's  case. 
(1)  4  K.  &  J.  305.       (2)  Law  Eep.  16  Eq.  417,  420.      (3)  6  E.  &  B.  327. 
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I  forbear  to  do  so,  because  I  am,  for  my  own  part,  unable  to  see  in  ^^^'^jj 
what  respect  the  necessary  and  substantial  conditions  of  sects.  12, 
50,  and  51  of  the  Act  of  1862  were  really  departed  from  by  the 
resolutions  of  August  and  September,  1864.  ^^Case^^^ 
There  can  be  no  doubt  that  these  resolutions  were  passed  unani-  „    , 

^  HiPPlSLEYS 

mously  at  two  extraordinary  general  meetings  in  the  manner  Case.  ^ 
required  by  sects.  50  and  51  of  the  Act,  and  that  they  were  duly 
registered.  The  objection  depends  wholly  upon  the  language  of 
sect.  12,  which  enabled  this  company  "  so  far  to  modify  the  condi- 
tions contained  in  its  memorandum  of  association,  if  authorized  to 
do  so  by  its  regulations  as  originally  framed  or  as  altered  by  special 
resolution  in  manner  hereinafter  mentioned,"  (referring  to  sects.  50 
and  51),  "as  to  increase  its  capital  by  the  issue  of  new  shares 
of  such  amount  as  it  thinks  expedient."  The  statute  does  not 
prescribe  any  particular  form  in  which  this  is  to  be  done ;  it  does 
not  say  that  express  mention  must  necessarily  be  made  either  of 
the  memorandum  of  association,  or  (when  a  resolution  altering  in 
effect  the  articles  of  association  is  passed)  of  the  articles  of  asso- 
ciation ;  and  I  apprehend  it  is  consistent  with  sound  general  prin- 
ciples, as  well  as  with  the  express  provisions  of  sects.  50  to  53,  to 
hold  that  the  powers  given  by  sect.  12  may  be  well  exercised, 
whenever  the  things  authorized  were  in  substance  done  by  those 
who  were  made  by  the  statute  competent  to  do  them. 

Nor  is  there  anything  in  the  judgment  of  the  Lord  Chief  Baron 
from  which  I  can,  with  any  certainty,  infer  that  His  Lordship 
thought  that  the  resolution  of  August  and  September,  1864, 
would  have  been  bad  in  form  if  it  was  not  bad  in  substance.  If 
the  effect  of  that  resolution  was  necessarily  to  alter  the  regula- 
tions of  the  company — that  is,  the  articles  of  association  as  origi- 
nally framed — by  authorizing  an  increase  of  the  capital  by  the 
issue  of  new  shares  which  those  articles  did  not  authorize,  then  I 
think  it  was  sufficient  to  enable  the  company  to  modify,  by  an 
actual  issue  of  new  shares,  pursuant  to  that  authority,  the  condi- 
tions as  to  the  amount  of  the  capital  of  the  company  contained 
in  the  memorandum  of  association.  And  it  appears  to  me  that 
such  was  the  necessary  effect  of  this  resolution,  although  neither 
the  memorandum  of  association  nor  the  articles  of  association 
were  in  so  many  words  mentioned  therein. 
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d  L^JJ  shareholders  of  the  company  must  have  imputed  to 
them  knowledge  of  the  Act  of  Parliament,  and  also  of  their  own 
v^v^       memorandum  and  articles  of  association,  and  of  the  fact  that  the 
^^Ca^e^^'^  articles  did  not  (as  they  stood  before  this  resolution  was  passed) 
  ,   authorize  the  proposed  increase  of  capital ;  and  from  the  notices 

HlPPISLE-X  S  .  ^  . 

Case.  which  convened  the  two  extraordinary  meetings  it  must  have 
been  clearly  understood,  that,  without  the  sanction  of  those  meet- 
ings, the  proposed  increase  of  capital  could  not  be  made.  I 
entertain  no  doubt  (nor  does  it  seem  to  be  that  doubt  was  enter- 
tained on  this  point  by  any  of  the  Judges  in  the  Exchequer 
Chamber)  that  it  was  competent  for  two  meetings  to  authorize  an 
increase  of  capital,  conditionally  as  much  as  absolutely,  for  a 
special  purpose  as  much  as  for  general  purposes,  and  thereby  to 
carry  into  effect  an  agreement  the  terms  of  which  had  previously 
been  arranged,  as  much  as  to  provide  contingently  for  an  agree- 
ment of  any  particular  kind,,  if  made  at  a  future  time.  If  I 
rightly  understand  the  view  of  the  Lord  Chief  Baron,  it  seems  to 
have  been,  that  the  resolution  was  bad,  as  attempting  to  combine, 
unojlatu,  two  operations,  viz.,  the  authorization  of  the  increase  of 
capital  by  giving  power  to  issue  new  shares,  and  the  actual  increase 
of  such  capital  by  the  creation  of  such  new  shares — which  by 
sect.  12  of  the  statute  are  contemplated  as  distinct,  and  the  first  of 
which  under  that  section  was  a  condition  precedent  to  the  second. 
But  if  this  is  the  true  interpretation  of  the  judgment,  I  am  obliged 
to  say,  with  very  sincere  deference,  that  this  view  appears  to  me 
hdsrere  in  cortice  and  to  lose  sight  of  the  substance.  Accord- 
ing to  the  terms  of  the  Act  of  1862  and  the  constitution  of  this 
company,  it  was  not  necessary  that  the  second  of  these  two  opera- 
tions should  be  performed  by  special  or  indeed  by  any  resolution 
of  shareholders  at  extraordinary  general  meetings.  The  authority 
to  make  the  issue  was  indeed  required  to  be  given  by  a  special 
resolution ;  but  the  power  of  issue  when  that  authority  was  once 
given  was  capable  of  being  exercised  by  the  board  of  directors. 
The  authority  in  this  case  being  only  for  a  special  purpose,  the 
capital  was  not  really  increased  till  the  shares  were  issued  and 
accepted  pursuant  to  that  authority.  The  words,  therefore,  of 
the  resolution,  "  that  the  capital  of  the  company  be  increased  by 
the  creation  of  20,000  new  sliares,"  seem  to  me  to  be  in  truth 
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nothing  more  nor  less  than  an  authority  for  such  increase  by  the      L.  0. 
board  of  directors,  who  proceeded  on  the  faith  of  that  resohition        ^'  '^'^* 

1873 

actually  to  issue  the  shares.  Whatever  would  have  been  sufficient   

authority,  if  contained  in  the  articles  as  originally  framed,  must  ^^^q^^^^'^ 

-also,  I  think,  be  sufficient,  if  expressed  in  similar  terms  in  any  

resolution  by  which  the  articles  might,  in  effect,  be  altered.  Case. 

I  put  the  question  to  counsel  during  the  course  of  the  argu-  ' 
ment,  whether  there  would  have  been  any  doubt  of  the  sufficiency 
of  the  authority,  if  the  articles,  as  originally  framed,  had  contained 
(in  addition  to  what  now  appears  in  them)  some  such  words  as  the 
following :  "  In  the  event  of  the  directors  succeeding  in  making  an 
agreement  for  the  purchase  of  the  business  and  property  of  the 
Imperial  Bank,  after  shares  to  the  full  amount  of  £2,000,000  have 
been  issued,  on  the  terms  of  paying  for  such  business  and  property 
in  shares  of  this  company  at  £6  premium,  to  be  issued  to  such 
shareholders  in  the  Imperial  Bank  as  may  be  willing  to  accept  the 
same,  the  capital  of  this  company  shall  be  increased  beyond 
£2,000,000,  by  the  creation  of  such  number  of  new  shares,  not 
exceeding  20,000  of  £100  each,  as  may  be  necessary  for  the  per- 
formance of  such  agreement;  such  shares  to  be  issued  to  the 
persons  and  upon  the  terms  stated  in  such  agreement."  I  cannot 
discover  any  ground  for  doubting,  that  such  a  provision  in  the 
original  articles  would  have  been  sufficient  authority,  under  the 
12th  section  of  the  Act,  for  the  issue  of  new  shares  for  the  purposes 
of  the  supposed  agreement,  whenever  made ;  and,  if  so,  it  seems 
to  me  that  the  equivalent  words  of  the  special  resolution  in  the 
present  case,  though  applicable  to  the  fulfilment  of  an  agreement 
already  provisionally  made,  and  not  of  a  future  and  contingent 
agreement,  are  equally  sufficient. 

The  case  of  In  re  West  India  and  Pacifio  Steamship  Company 
{which  I  think  was  correctly  decided)  was  substantially  different. 
There  the  question  was,  whether  the  Court  of  Chancery  could  con- 
firm a  resolution  (which  to  be  effective  must  have  been  passed 
^nder  the  powers  of  the  Companies  Act,  1867)  for  the  reduction  of 
the  capital  of  a  company.  Such  a  reduction,  under  sect.  9  of  the 
Act  of  1867,  could  only  be  effected  by  special  resolution,  (i.  e,  by  a 
^resolution  adopted  and  confirmed  at  two  extraordinary  general 
meetings),  which  was  not  to  come  into  operation  until  an  order  of 
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the  Court  confirming  it  (after  proof  of  certain  notices  to  and  con- 
sents of  creditors)  should  have  been  registered  by  the  Eegistrar  of 
Joint  Stock  Companies.  And  no  such  resolution  could  be  passed 
unless  (in  language  so  far  similar  to  that  of  the  12th  section  of  the 
Companies  Act  of  1862)  it  was  authorized  "by  the  regulations  of 
the  company  as  originally  framed,  or  as  altered  by  special  resolu- 
tion." In  the  case  cited,  the  regulations  of  the  company  as  origi- 
nally framed  did  not  authorize  any  reduction  of  the  capital ;  and 
no  resolution  had  been  passed  ^  to  the  effect  of  altering  them^ 
other  than  that  for  the  actual  reduction  of  the  capital,  to  which 
the  assent  of  the  Court  was  then  asked.  But  this  resolution,  until 
some  order  of  the  Court  confirming  it  should  be  registered,  was 
wholly  inoperative  under  the  statute ;  and,  being  inoperative,  it 
could  not  itself  authorize  what  it  purported  to  do,  or  supply  the 
want  of  that  alteration  of  the  articles,  which  was  a  condition  pre- 
cedent  under  the  statute,  independent  of  any  order  of  the  Court. 

Upon  the  whole  case  I  am  of  opinion  that  these  appeals  must 
prevail,  and  that  the  Vice-Chancellor's  orders  must  be  dischargedi,. 

SiE  W.  M.  James,  L.J. 

I  desire  only  to  add  that  we  are  of  opinion  that  it  is  in  the 
highest  degree  important  for  the  safety  of  that  large  portion  of 
mankind  which  has  dealings  in  shares,  and  for  the  true  interests  €>£ 
all  shareholders,  that  the  principle  of  the  decision  in  Boyal  British 
Bank  v.  Turquand  (1)  should  be  adhered  to  and  acted  upon. 

Sir  G.  Mellish,  L.J. : — 

I  entirely  concur  in  the  judgment  of  the  Lord  Chancellor,. 


ALISON'S  CASE. 

Lord  Selboene,  L.C.  : — 

I  have  now  to  deliver  judgment  in  Alisons  Case,  The  facta 
of  that  case  have  been  sufficiently  stated  in  the  preceding  judg- 
ment. 

The  appeal  is  from  an  order  of  Lord  Justice  James,  sitting  for 
he  late  Vice- Chancellor  Sir  Jolin  Wickens,  by  which  he  directed 

(1)  6  E.  &  B.  327. 
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the  sums  which  Alison  had  paid  to  the  Banh  of  Hindustan  when  L.  C. 
he  took  his  shares  to  be  repaid  with  interest  out  of  the  funds  of      ^'  ^' 

1  ono 

that  bank.    Alison  had  paid  part,  but  not  the  whole,  of  the  pre- 

miutn  payable  according  to  the  terms  on  which  the  shares  were  AltsonV 

issued ;  he  had  never  paid  any  calls ;  and  in  March,  1866,  his  shares   

had  been  declared  forfeited  for  non-payment  of  calls ;  so  that  his 
connection  with  the  Banh  of  Hindustan  (if  a  shareholder)  was 
finally  dissolved  nine  months  before  the  order  to  wind  up  that 
bank,  under  which  he  never  was  settled  on  the  list  as  a  contribu- 
tory. The  action  at  law  was  brought  against  him  in  the  name 
of  the  company  by  the  liquidators,  to  recover  the  unpaid  pre- 
mium and  calls,  and  the  judgment  in  that  action  was  in  Alison's 
favour,  upon  the  ground  that  he  never  was  a  shareholder.  The 
Lord  Justice,  sitting  for  the  Vice-Chancellor,  was  of  opinion  that 
this  judgment  was  binding  as  between  Alison  and  the  company, 
and  that  it  was  conclusive  in  his  favour  upon  the  question  raised  • 
by  him  in  the  winding-up,  whether  the  consideration  for  the  pay- 
ments made  by  him  to  the  company  had  not  wholly  failed,  and 
whether  he  was  not  therefore  entitled  to  receive  back  those  pay- 
ments. In  that  opinion  we  agree.  We  cannot  relieve  the  liqui- 
dators against  the  estoppel  created  by  that  judgment,  on  the 
ground  that,  if  evidence  had  been  given  in  the  action  which  was 
not  given,  or  if  the  special  case  had  been  stated  otherwise  than  it 
was  stated,  the  result  might  have  been  different.  A  company  in 
liquidation,  like  any  other  litigant,  must  be  bound  by  the  manner 
in  which  it  conducts  its  own  case.  The  liquidators'  appeal,  there- 
fore, will  be  dismissed  with  costs. 

SiE  G.  Mellish,  L.  J.  :-— 

I  am  of  the  same  opinion.  It  is  clear,  I  apprehend,  that  the  judg- 
ment of  the  Courts  of  Common  Law  is  not  only  conclusive  with 
reference  to  the  actual  matter  decided,  but  that  it  is  also  conclusive 
with  reference  to  the  grounds  of  the  decision,  provided  that  from 
the  judgment  itself  the  actual  grounds  of  the  decision  can  be  clearly 
discovered.  For  instance,  if  in  this  case  there  had  been  an  actual 
verdict  declaring  that  Alison  never  was  a  shareholder,  that  would 
have  been  conclusive  as  between  the  parties  in  all  future  actions 
and  suits,  as  establishing  that  he  never  was  a  shareholder.  The 
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L.  C.  only  real  difficulty  in  this  case  arises  from  the  judgment  not  in 
form  stating  on  which  plea  the  Defendant  should  succeed,  but  only 

v^v-'  deciding  that  the  company  were  not  entitled  to  recover  any  portion 
^Cask  ^  sums  they  sought  to  recover  in  the  action.    And  if  the 

  special  case  had  left  it  open  to  the  Court  to  decide  in  favour  of 

the  Defendant,  upon  several  grounds  1  doubt  whether  technically 
we  could  have  looked  at  what  was  said  by  the  Judges  for  the 
purpose  of  discovering  what  were  the  real  grounds  of  their  decision. 
But  upon  reading  the  special  case,  it  appears  to  me  clear  that  the 
special  case  raised  only  one  single  question  for  the  opinion  of  the 
Court,  namely,  the  question  whether  Alison  ever  became  a  share- 
holder in  the  Bank  of  Hindustan,  and  that  therefore  the  judgment 
that  the  company  were  not  entitled  to  recover  all,  or  any  of  the 
sums  which  they  sought  to  recover  in  the  action,  is  necessarily  a 
decision  also  that  Alison  never  had  become  a  shareholder.  Therefore, 
upon  that  ground,  there  is  conclusive  evidence  in  this  case  that  he 
never  became  a  shareholder  in  the  bank.  If  he  never  became  a 
shareholder,  it  appears  to  me  that  he  is  clearly  entitled  to  recover 
back  the  sums  which  he  paid  for  the  purpose  of  becoming  a  share- 
holder, upon  the  ground  that  they  were  moneys  paid  upon  a 
consideration  which  has  wholly  failed. 

Solicitors  for  the  Liquidators :  Messrs.  Ashurst,  Morris,  &  Co, 
Solicitors  for  the  Executors  of  Mr.  Bassoon :  Messrs.  Thomas  & 
Hollams, 

-  Solicitors  for  the  Bespondents :  Messrs.  Gregory,  Bowcliffes,  & 
Bawle  ;  Messrs.  Flux  <&  Co.  ;  Mr.  PulhrooL 
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Ex  ^arte  COTE.    In  re  DEVEZE.  L.  c. 

and  L.  J.  M. 

bankruptcy — Bill  of  Exchange — Indorsement — Bill  sent  hy  Post — Property  in 
Letter — Rides  of  French  Post  Office — Recovery  of  Letter  ly  Sender — Revo- 
cation of  Delivery — Mistake.  Nov.  7. 

The  rules  of  the  French  Post  Office  permit  a  person  who  has  posted  a 
letter  to  recover  it  at  any  time  before  it  is  despatched  from  the  office  where 
it  is  posted  on  comjjlying  with  certain  forms.  Therefore,  where  a  letter 
containing  bills  of  exchange,  indorsed  to  the  person  to  whom  the  letter  was 
addressed,  was  posted  in  a  French  post  office  : — 

ITeldj  that  the  property  in  the  bills  did  not  pass  to  the  indorsee  till  the 
letter  had  left  the  office  where  it  was  posted. 

(7.,  a  banker  at  Lyons,  having  received  from  D.  a  bill  drawn  on  a  firm 
in  Milan,  posted  a  letter  addressed  to  B.  in  England,  inclosing  five  bills  of 
exchange  indorsed  to  him.  Before  the  mail  left  Lyons,  C.  received  a  telegram 
frorn  D.'s  agent  at  Milan,  stating  that  the  drawee  of  the  bill  refused  to 
accept  it,  and  telling  him  not  to  send  any  remittance  to  B.  C.  accordingly 
applied  to  the  post  office  for  a  return  of  the  letter  containing  the  five  bills  ; 
but  through  a  mistake  of  his  clerk  the  letter  was  not  returned  to  him,  but 
was  despatched  to  England  and  delivered  to  B.,  who  soon  afterwards  filed  a 
petition  for  liquidation  : — 

Held,  that  as  0.  had  shewn  an  intention  of  recalling  the  letter  before  it 
left  Lyons,  which  had  only  been  frustrated  by  a  mistake  of  his  clerk,  the 
property  in  the  bills  did  not  pass  to  the  indorsee,  and  that  they  must  be 
given  up  to  C. : 

Held,  also,  by  Mellish,  L.J.,  that  even  if  the  property  in  the  bills  had 
passed  where  the  letter  was  posted,  the  delivery  of  the  bills  was  revoked  by 
both  parties,  and  that  the  fact  of  their  not  actually  getting  back  into  the 
manual  possession  of  the  indorser  through  a  mistake  of  the  clerk  made  no 
difference. 

This  was  an  appeal  from  a  decision  of  Mr.  Kegistrar  Murray ^ 
sitting  as  Chief  Judge  in  Bankruptcy. 

Mr.  J,  L.  Deveze  carried  on  business  as  a  general  merchant  under 
the  firm  of  Heitz  &  Deveze,  having  two  houses  of  business,  one  in 
London  and  the  other  at  Lyons,  the  latter  being  managed  by  his 
father. 

Mr.  Marcus  Cote  was  a  banker  at  Lyons,  who  had  business  trans- 
actions with  Deveze,  Deveze  was  in  the  habit  of  remitting  to  Cote 
from  England  bills  of  exchange  drawn  upon  firms  carrying  on 
business  in  France  or  Italy,  and  Cote  in  exchange  for  them  re- 
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L.  c.      mitted  to  Beveze  drafts  on  firms  carrying  on  business  in  England, 
These  drafts  did  not  accurately  represent  the  amount  of  the  bills« 
sent  to  Cote,  after  deducting  discount  and  commission,  because 
^Oote^^    he  usually  retained  a  small  balance  in  his  hands  on  the  account 

In  re  between  them. 
'^2^'  On  the  11th  of  January,  1873,  Beveze  wrote  a  letter  to  Cote 
inclosing  a  bill  of  that  date  payable  at  three  months,  drawn  by 
himself  upon  Messrs.  Montague,  of  Milan,  for  26,732  lire.  This 
bill  had  not  been  accepted  by  Messrs.  Montague,  but  one  part  of  it 
had  been  sent  to  them  at  Milan  for  that  purpose. 

On  the  14th  of  January  Cote  sent  a  letter  to  Beveze,  inclosing 
bills  on  London  houses,  which  he  had  purchased  at  Lyons,  amounting 
altogether  to  £592.  After  the  letter  was  posted,  but  before  the 
departure  of  the  mail,  Cote  received  a  note  from  Bevez&'s  house  at 
Lyons  to  the  following  effect : — 

"  Our  house  in  London  announces  by  telegraph  as  follows : — 
*  Montague  refuses  to  accept  bills.  Tell  Cote  to  hold  bills  of 
Montague,  and  remit  nothing.'  " 

On  the  receipt  of  this  note  Cote  sent  his  clerk  to  the  post  office 
to  endeavour  to  recover  the  letter  which  he  had  posted  to  Beveze, 
It  appeared  from  a  letter  written  by  the  director  of  the  post  office 
to  Cote  that,  according  to  the  regulations  of  the  French  post  office, 
the  writer  of  a  letter  is  allowed  to  recover  it  from  the  Post  Office  after 
it  has  been  posted,  but  before  the  hour  for  the  despatch  of  the 
mail,  upon  producing  a  fac-simile  of  the  letter  and  signing  a  formal 
requisition  for  the  return  of  the  letter. 

Cote's  clerk  produced  a  fac-simile  of  the  letter  to  the  clerk  of  the 
post  office,  and  understood  him  to  say  that  the  letter  would  be 
returned  to  him  the  next  morning.  The  letter  was  separated  from 
the  other  letters,  and  laid  in  the  window  of  the  post  office ;  but  as 
Cotes  clerk  did  not  again  attend  to  claim  it,  and  no  formal  requi- 
sition was  signed,  the  letter  was  sent  off  in  the  ordinary  course  on 
the  evening  of  the  14th  of  January,  and  reached  Beveze  in  London 
on  the  16th.  Cote  did  not  telegraph  or  write  to  Beveze  to  reclaim 
the  letter  as  having  been  sent  under  a  mistake,  thinking,  as  he 
alleged,  that  it  would  be  useless  to  do  so. 

On  the  14th  of  January  Beveze  stopped  payment,  and  issued 
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Deveze. 


circulars  informing  his  creditors  of  the  fact ;  and  on  the  17th      L.  c. 
Deveze  filed  a  petition  for  liquidation,  under  which  a  trustee  was 

1873 

appointed.    Deveze  did  not  open  the  envelope  containing  Cote's 
letter  of  the  14th  and  the  bills  for  £592,  but  handed  it  unopened  ^^^^^^ 
to  the  trustee.    Under  these  circumstances  the  Kegistrar  refused      jn  re 
to  order  the  trustee  to  deliver  up  the  bills  to  Cote,  and  from  this 
decision  Cote  appealed. 

Much  of  the  argument  on  behalf  of  the  Appellant  related  to 
the  question  whether  the  bills  remitted  by  Cote  to  Deveze  were 
specially  appropriated,  as  being  in  consideration  of,  and  in  exchange 
for,  the  bill  for  26,732  lire,  which  had  been  dishonoured  by  Messrs. 
Montague;  but  in  the  view  taken  by  the  Court  it  became  un- 
necessary to  decide  the  question,  though  the  Lord  Chancellor  was 
of  opinion  that  there  was  no  such  appropriation. 

Mr.  De  Gex,  Q.C.,  and  Mr.  Winslow,  for  the  Appellant : — 

Independently  of  the  question  whether  the  bills  for  £592  had 
special  reference  to  the  bill  drawn  on  Montague,  and  ought  there- 
fore to  be  returned  to  him  when  that  bill  was  dishonoured,  which 
we  contend  to  be  the  case,  we  say  that  Cote  never  parted  with  the 
possession  of  the  bills  for  £592,  and  that  they  never  came  into  the 
legal  possession  of  Deveze  or  his  trustee.  Whatever  may  be  the 
law  in  England,  it  is  clear  from  the  evidence  that  in  France  a 
letter,  although  it  has  been  posted,  remains  the  property  of  the 
sender  until  the  mail  leaves  the  office  where  it  is  posted,  and  that 
the  sender  may  recover  it  on  complying  with  certain  formalities. 
Therefore  until  the  mail  leaves  the  office  the  post  office  authorities 
hold  the  letter  as  the  agents  of  the  sender.  In  the  present  case 
the  letter  containing  the  English  bills  was  reclaimed  by  Cote,  and 
was  separated  from  the  other  letters  in  order  to  be  returned  to 
him,  and  that  it  would  have  been  so  returned  if  it  had  not  been  for 
an  accidental  mistake — whether  of  Cote's  clerk  or  of  the  post  office 
clerk  makes  no  difference.  A  bill  of  exchange  does  not  pass  by 
mere  indorsement ;  there  must  be  delivery  to  and  acceptance  by 
the  indorsee.  Here  there  was  no  delivery,  for  the  bills  were  sent 
by  mistake,  and  no  acceptance,  for  Deveze  had  telegraphed  to  stop 
all  remittances.  If  this  had  been  a  case  of  attempted  stoppage  of 
goods  in  transitu  the  stoppage  would  have  been  held  effectual : 
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^^^^J  Mr.  Bavey,  and  Mr.  Finlay  Knight,  for  the  trustee  : — 
Deveze.  rpj^-g  -g  jjQ^  jjggg  stoppage  m  transitu.  Cote  was  not  the 
vendor  of  goods.  He  was  remitting  a  sum  of  money,  being  at  the 
time,  to  some  extent  at  least,  indebted  to  Deveze.  In  Smith  v. 
Bowles  the  money  sent  was  in  foreign  coin,  which  in  the  eye 
of  the  English  law  is  only  bullion.  The  case  conclusively  shews 
that  stoppage  in  transitu  does  not  apply  to  payment  of  money. 
The  only  question  really  is  whether  Cote  recovered  the  property  in 
the  bills  by  claiming  them  at  the  post  office.  In  England  there 
can  be  no  question  that  the  post  office  holds  every  letter  that  is 
posted  as  the  agent  of  the  person  to  whom  it  is  addressed ;  and  the 
evidence  does  not  bear  out  the  assertion  that  it  is  otherwise  in 
France,  The  true  effect  of  the  French  regulation  is,  that  where 
a  letter  is  posted  the  person  to  whom  it  is  addressed  becomes 
entitled  to  it,  subject  to  a  power  in  the  sender  to  recover  posses- 
sion of  it  on  his  complying  with  certain  formalities.  Cote  did  not 
comply  with  these  formalities,  and  therefore  the  right  to  the  letter 
remained  in  Deveze. 


LoED  Selboene,  L.C. : — 

In  this  case  I  assume  that  if  there  had  been  no  telegram  from 
Deveze,  and  nothing  had  been  done  by  Cote  to  reclaim  the  letter 
at  the  post  office,  the  property  in  the  five  English  bills  would 
have  passed  to  Deveze  on  the  posting  of  the  letter  to  him.  But 
all  the  circumstances  tend  to  shew  that  it  was  consistent  with 
honesty  and  good  faith  that  the  letter  should  be  reclaimed  if  that 
were  possible,  because  although  the  evidence  has  convinced  me 
that  the  remittance  was  made  on  a  general  account,  and  was  not 
specifically  appropriated  by  the  bill  sent  by  Deveze,  yet  there  can 
be  little  doubt  that  the  remittance  would  not  have  been  made 
by  Cote  unless  on  the  expectation  that  the  Milan  bill  would  be 

(1)  2  Moo.  &  Eob.  489.  (4)  3  B.  &  P.  119. 

(2)  1 E.  &  E.  172.  ,  (5)  7  Taunt.  169. 

(3)  5  T.  E.  211.  (6)  2  Esp.  578. 
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honoured.  The  English  firm  sent  in  good  faith  to  stop  the  re- 
mittance, although  there  was  no  specific  appropriation.  They 
not  only  authorized  (7o^6,  but  ordered  him  to  remit  nothing ;  but 
when  the  telegram  arrived  he  had  actually  put  a  letter  into 
the  post  office  containing  further  remittances,  which,  if  not 
actually  sent,  he  was  expressly  told  not  to  send.  According  to  the 
regulations  of  the  French  Post  Office  the  sender  of  a  letter  has  a 
locus  jpoenitentidB,  and  has  the  power  of  reclaiming  it  after  it  is 
posted.  Cote  did  reclaim  his  letter ;  he  sent  a  clerk  to  reclaim 
the  letter,  and  produced  a  fac-simile  of  it ;  and  the  letter  was 
taken  out  by  the  clerk  at  the  post  office  and  set  aside  for  him 
It  is  clear  that  this  was  done  hond  fide  and  in  pursuance  of  the 
authority  from  JDeveze,  and  the  letter  was  not  recovered  only 
because  Cotes  clerk  did  not  rightly  understand  what  the  post 
office  clerk  had  said  to  him.  He  did  not  understand  that  the 
re-delivery  to  him  was  conditional  on  anything  more  to  be  done  by 
him.  He  understood  that  the  letter  was  to  be  given  up  to  him 
next  morning.  It  is  clear  from  the  letter  of  the  director  of  the 
post  office  that  the  clerk  misunderstood  what  was  said,  to  him, 
and  did  not  understand  that  the  letter  could  not  be  given  up  to 
him  without  a  written  requisition.  Taking  the  evidence  as  a 
whole,  there  was  a  power  of  reclamation,  there  was  a  hond  fide 
intention  to  exercise  that  power,  and  if  there  was  an  omission  of 
what  was  necessary  to  be  done,  it  was  not  only  unintentional,  but 
it  arose  from  a  misunderstanding  of  the  manner  in  which  the  post 
office  clerk  expressed  himself. 

I  think  that  the  intention  of  the  parties,  and  the  acts  done  by 
them,  are  more  important  than  the  omission  of  the  precise  form 
in  which  their  intention  ought  to  have  been  expressed ;  and  the 
result  is,  that  the  property  in  the  bills  did  not  pass  to  Deveze, 
The  appeal  must,  therefore,  be  allowed. 


L.  C. 

and  L.  J.  M. 

1873 
J^Jx  parte 

OOTE. 

In  re 
Deveze. 


Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  The  first  question  is  whether  the  bills 
were  ever  really  indorsed  and  delivered  to  Deveze  ;  and,  secondly, 
if  so,  whether  they  were  ever  legally  returned.  In  order  to  make 
the  property  in  the  bills  pass  it  is  not  sufficient  to  indorse  them ; 
they  must  be  delivered  to  the  indorsee  or  to  the  agent  of  the 
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Deveze, 


L.  C.      indorsee.    If*  tlie  indorser  delivers  them  to  Lis  own  agent,  he  can 
recover  them  :  if  to  the  asrent  of  the  indorsee,  he  cannot  recover 

1873 

v^vw  tnem. 

'^CoTE*^  The  question  therefore  arises,  of  which  party  the  post  office  is 
In  re  the  agent.  In  this  country,  where  the  sender  of  a  letter  cannot 
get  it  returned  after  it  has  been  posted,  if  the  indorsee  of  a  bill 
authorizes  the  indorser  to  send  the  bill  through  the  post  office, 
the  bill  as  soon  as  it  is  posted  becomes  the  property  of  the  indorsee. 
But  according  to  the  regulations  of  the  French  Post  Office  a 
person  who  posts  a  letter  may  get  it  back  on  complying  with 
certain  forms  at  any  time  before  the  letter  has  left  the  town  where 
it  is  posted.  I  am  inclined  to  think  that  the  effect  of  that  rule  is 
that  the  post  office  is  the  agent  of  the  sender  of  the  letter  until  it 
leaves  the  town,  and  that  the  indorsement  of  the  bills  contained 
in  it  is  not  complete  till  the  letter  is  despatched  from  the  town. 

Then,  did  Cote  entertain  the  intention  of  recalling  the  letter  before 
it  was  despatched  ?  There  is  abundant  evidence  that  he  did.  In 
the  first  place  there  was  a  telegram  instructing  him  not  to  send 
any  remittance ;  therefore  what  Cote  did  he  did  with  the  consent 
and  by  the  direction  of  Deveze.  It  would,  in  my  opinion,  be  wrong 
to  hold  that  the  mistake  of  the  clerk  had  the  effect  of  making  the 
property  in  the  bills  pass  contrary  to  the  intention  of  both  the 
indorser  and  indorsee. 

But  even  supposing  the  property  in  the  bills  did  pass  when  the 
letter  was  posted,  as  it  would  have  done  in  the  English  Post  Office, 
still  there  is  clear  evidence  that  both  parties  assented  to  the  revo- 
cation of  the  delivery  of  the  bills,  and  the  fact  that  by  mistake  the 
bills  did  not  actually  get  back  into  the  manual  possession  of  the 
indorser  was  not  sufficient  to  prevent  the  revocation  from  taking 
effect. 


Solicitors  for  the  Appellant :  Messrs.  Abrahams  &  Boffey, 
Solicitor  for  the  Eespondent ;  Mr.  W.  A,  Crump,  . 
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Inspectorship  Deed — After-acquired  Property — Possibility  of  Future  Benefit —  jg^g 

Moral  Obligation.  ^-^^ 

Nov.  7, 14. 

The  C.  Mailway  Company  owed  money  to  P.,  who  was  their  engineer  and 
agent,  for  preliminary  expenses.  In  the  year  1866,  before  the  railway  had 
been  commenced,  the  C.  Company  sold  their  undertaking  to  three  other  rail- 
way companies,  and  an  agreement  was  executed  between  them  by  which 
the  three  companies  agreed  with  the  C.  Company,  among  other  things,  that 
the  contract  for  the  construction  of  the  railway  should  be  given  to  P.  or  his 
nominee. 

P.  was  no  party  to  this  deed,  but  was  employed  as  the  agent  of  the  C. 
Company  in  preparing  it.  In  1867  P.  executed  an  inspectorship  deed,  by 
which  he  covenanted  that  he  would  get  in  and  realize  all  his  estate  and  effects, 
under  the  direction  of  the  inspectors,  for  the  benefit  of  his  creditors,  to  be 
administered  as  in  bankruptcy,  and  also  that  he  would,  whenever  called  upon 
to  do  so,  assign  to  the  inspectors  all  his  estate  and  effects  remaining  undi- 
vided. And  it  was  provided  that  as  soon  as  all  the  said  estate  should  be  fully 
administered  or  assigned  to  the  inspectors,  the  deed  should  operate  as  a  full 
discharge  to  the  debtor. 

In  1871  P.  nominated  a  firm  of  contractors  for  the  construction  of  the 
railway,  and  received  from  them  a  sum  of  £3500  for  so  doing.  The  in- 
spectors claimed  this  sum  as  part  of  his  estate : — 

'  Held^  first,  that  as  P.  was  not  a  party  to  the  contract  between  the  C.  Com- 
pany and  the  other  three  companies,  and  as  there  was  no  evidence  that  the 
C.  Company  had  constituted  itself  a  trustee  for  him,  the  expectation  of  his 
deriving  a  benefit  from  the  contract  was  not  such  an  interest  as  could  be 
affected  by  the  inspectorship  deed  : 

Secondly,  that  the  inspectorship  deed  only  affected  property  which  be- 
longed to  the  debtor  at  the  time  of  its  execution,  and  that  the  sum  in  ques- 
tion being  after-acquired  property  the  inspectors  were  not  entitled  to  it. 

This  was  an  appeal  from  a  decision  of  Mr.  Kegistrar  HazUti, 
sitting  as  Chief  Judge  in  Bankruptcy. 

Mr.  J5.  Fiercy,  a  civil  engineer,  was  the  engineer  and  promoter 
of  a  company  called  the  Chester  and  West  Cheshire  Junction  Bail- 
way  Company f  which  was  incorporated  by  an  Act  of  Parliament 
passed  in  1855,  and  had  incurred  considerable  expenses  in  rela- 
tion thereto. 

In  March,  1866,  before  the  railways  mentioned  in  their  Act  had 
been  commenced,  the  company  agreed  to  transfer  their  undertak- 
ing to  three  other  companies,  namely,  the  Manchester,  Sheffield, 
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L.  c.  and  Lincolnshire  Railway  Comjpany,  the  Great  Northern  Bailway 
an  L.  J.  M.  Q^^^^^y^  Midland  Bailway  Company, 


1873 


PlERCY. 


On  the  15th  of  June,  1866,  an  agreement  under  seal  was  en- 
PiERc?  tered  into  between  the  three  last-mentioned  companies  of  the  first 
In  re  part,  and  the  Chester  and  West  Cheshire  Junction  Bailway  Com- 
ipany,  thereinafter  called  the  Chester  Company y  of  the  second  part, 
which  recited  that  the  Chester  Company  had  agreed  to  transfer  the 
whole  of  their  undertaking  and  powers  of  raising  capital  authorized 
by  their  Act  of  1865,  to  the  three  other  companies,  and  that  the 
Chester  Company  had  introduced  into  Parliament  a  bill  to  authorize 
such  transfer,  and  also  a  bill  to  authorize  them  to  construct  certain 
extension  railways,  one  of  which  was  described  as  Eailway  No.  1.  It 
was  mutually  agreed,  in  consideration  of  the  said  transfer,  between 
and  by  the  parties  thereto  (inter  alia),  that  the  three  companies 
should,  within  a  month  after  the  passing  of  the  Cheshire  Lines  Act, 
containing  the  provisions  for  transfer  of  the  Chester  Company's 
undertaking,  pay  to  the  Chester  Company,  or  to  Mr.  Benjamin 
Piercy,  their  nominee,  £7500  in  cash,  to  cover  the  costs  and 
expenses  preliminary  and  in  relation  to  the  promotion,  obtaining, 
and  passing  of  the  Chester  Company's  Act,  1865,  and  all  other 
expenses  and  liabilities  up  to  the  10th  of  March,  1866 :  and  that 
the  contract  for  the  construction  of  the  railways  so  to  be  trans- 
ferred as  aforesaid,  and  the  said  Eailway  No.  1,  should  be  let  to 
Mr.  Benjamin  Piercy,  or  his  nominee,  upon  terms  to  be  settled  by 
the  engineers  of  the  three  companies,  or  in  case  of  difference,  to 
be  settled  by  arbitration  upon  the  basis  of  payments  in  cash 
monthly  on  the  certificate  of  the  engineers  of  the  three  companies : 
For  the  consideration  aforesaid  the  Chester  Company  agreed, 
concurrently  with  the  payment  of  the  said  sum  of  £7500,  to  pro- 
cure the  transfer  of  or  surrender  to  the  three  companies,  or  their 
nominee,  of  all  shares  which  had  been  created  and  issued  under 
the  Act  of  1865,  in  order  to  the  cancellation  thereof,  and  also  to 
pay  all  preliminary  and  parliamentary  costs  and  expenses  of  and 
relating  to  the  promotion  and  passing  of  the  Chester  Company's 
Act  of  1865,  and  to  indemnify  the  three  companies  against  the 
same,  and  against  all  liabilities  in  respect  of  the  undertaking  of 
1865,  with  certain  exceptions  therein  mentioned. 
Piercy  was  not  a  party  to  this  deed,  but  he  acted  as  agent  for 
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the  Chester  Company  in  getting  it  prepared,  and  in  promoting  the      L.  C. 
bills  in  Parliament  for  carrying  it  into  effect. 

The  bill  was  eventually  passed,  and  the  three  companies  paid 
the  sum  of  £7500  to  Fiercy,  as  the  nominee  of  the  Chester  Comj^any,  p^^^ 

On  the  15th  of  March,  1867,  Fierey  executed  an  inspectorship  j„  re 
deed,  which  was  duly  registered  under  the  192nd  section  of  the 
Banhruptcy  Act,  1861.  By  that  deed  it  was  recited  as  follows : — 
"  Whereas  it  has  been  proposed  to  the  creditors  that  all  the  estate 
and  effects  of  the  debtor,  subject  to  the  proviso  hereinafter  men- 
tioned, whether  separate  or  joint  with  any  other  person  or  persons, 
shall  be  got  in,  realized,  and  administered  under  such  inspection 
as  hereinafter  mentioned,  and  the  creditors  have  assented  to  such 
proposal :  and  whereas  all  the  estate  and  effects  last  aforesaid  is 
and  are  now,  according  as  the  context  may  require,  included  in 
the  expression  hereinafter  used  of '  the  said  estate.' " 

The  deed  contained  covenants  by  the  debtor  that  he  would  get 
in  his  estate  and  effects  under  the  direction  of  thejnspectors,  and 
would  observe  all  the  stipulations  of  the  deed,  and  conform  to  the 
directions  of  the  inspectors. 

The  deed  also  contained  the  provisions  usual  in  inspectorship 
deeds  for  realizing  the  debtor's  estate  and  dividing  the  proceeds 
among  his  creditors.  The  following  clauses  were  referred  to  as 
bearing  upon  the  question  at  issue : — 

Clause  1.  "  That  the  said  estate  shall,  subject  to  the  provisions 
of  these  Acts,  be  administered  in  accordance  with  the  present 
bankrupt  law  in  England, 

Clause  2.  That  it  shall  be  lawful  for  the  inspectors,  in  their  or 
his  discretion,  to  direct  and  authorize  the  debtor  and  his  heirs, 
executors,  and  administrators,  as  occasion  may  require,  under  their 
or  his  direction  and  control,  to  carry  on  or  conduct  for  the  pur- 
pose of  winding  up  and  to  wind  up  the  said^  businesses,  trades, 
and  occupations,  and  the  affairs  and  transactions  thereof,  and  to 
collect,  get  in,  and  realize  the  said  estate  under  the  provisions  of 
these  presents ;  and  for  the  purposes  aforesaid  to  manage  and  realize 
the  said  estate  and  the  assets  invested  therein  or  otherwise  belong- 
ing thereto,  and  particularly  to  deal  with  all  contracts  entered  into 
by  the  debtor  either  separately  or  jointly  as  aforesaid  in  such  way 
and  manner  as  the  inspectors  shall  think  expedient  or  desirable ; 
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and  for  all  or  any  of  the  purposes  of  these  presents  to  require  the 
assistance  of  the  debtor  and  his  heirs,  executors,  and  adminis- 
trators in  the  mode  and  to  the  extent  the  inspectors  shall  judge 
proper,  but  not  so  as  to  interfere  with  the  discharge  by  the  debtor 
of  his  duties  as  an  engineer,  whether  consulting  or  in  chief,  or 
otherwise." 

Clause  21.  "  That  at  any  time  before  the  whole  of  the  said  estate 
shall  have  been  fully  administered,  or  before  dividends  to  the 
amount  in  the  whole  of  20s.  in  the  pound,  shall  have  been  paid  to 
or  realized  and  provided  for  all  the  said  creditors,  the  said  debtor 
shall,  if  the  said  inspectors  or  inspector  require  the  same,  effectu- 
ally convey,  assure,  and  assign  all  his  said  estate  then  remaining 
outstanding  or  not  divided  or  not  theretofore  dealt  with  under  the 
powers  herein  contained,  to  such  person  or  persons  as  they  or  he 
may  direct,  in  trust  to  be  administered  according  to  the  law  in 
bankruptcy  among  the  said  creditors  respectively ;  and  if  any  ulti- 
mate surplus  shall  remain  after  fall  payment  and  satisfaction  of 
their  respective  debts  or  claims,  and  of  all  costs,  charges,  and 
expenses  hereby  authorized  to  be  paid  or  otherwise  provided  for, 
then  as  to  such  ultimate  surplus  in  trust  for  the  said  debtor, 
according  to  his  right  and  interest  therein." 

Clause  23.  "  That  if  and  when  the  said  estate  shall  have  been 
fully  administered  according  to  the  provisions  thereof  to  the  satis- 
faction of  the  inspectors,  they  may  certify  the  fact  in  writing  under 
their  hands,  such  writing  to  be  indorsed  upon  or  to  refer  to  these 
presents ;  or  in  case  all  the  then  said  estate  shall  be  conveyed, 
assured,  or  assigned  in  pursuance  of  these  presents  and  in  the 
manner  hereinbefore  provided,  such  fact  may  be  in  like  manner 
certified ;  and  thereupon  and  thenceforth  these  presents  (but  only 
for  the  purpose  and  to  the  extent  of  this  present  clause,  and  sub- 
ject to  the  proviso  next  hereinafter  contained,  and  without  preju- 
dice to  the  rights  of  the  creditors  respectively  to  or  oyer  the  pro- 
perty so  thereinbefore  conveyed  or  assured,  or  to  or  over  any 
dividends  or  funds  for  dividends  then  provided,  but  not  actually 
paid  to  the  creditors  respectively)  shall  operate  and  be  a  release 
and  discharge  to  the  debtor,  his  heirs,  executors,  and  administra- 
tors, as  fully  and  effectually,  and  in  like  manner,  as  an  order  of 
discharge  under  an  adjudication  of  bankruptcy  against  the  debtor, 
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and  may  be  pleaded  and  used  accordingly,  and  as  a  bar  to  and  in      l.  o. 

defence  of  all  actions,  suits,  and  proceedings  against  the  debtor  in  ^' 

1873 

respect  of  any  of  the  debts,  claims,  and  demands  of  all  or  any  of  v^v^ 
the  said  creditors  respectively."  Tie^y^ 

On  the  25  th  of  March,  1870,  Fiercy  and  the  inspectors  executed  a  re 
deed,  whereby  they  assigned  all  the  outstanding  estate  of  Fierey 
which  was  then  ascertained  to  James  Fraser  absolutely,  in  considera- 
tion of  £1750.  The  property  comprised  in  the  deed  was  enumerated 
in  the  schedule,  and  consisted  of  shares  in  companies  and  unpaid 
debts  and  claims  of  various  kinds.  Among  these  was  included  the 
following  item : — "  Claim  or  rights  of  debtor  in  respect  of  the 
Chester  and  West  Cheshire  Junction  Eailway  Comjpany  against  the 
Cheshire  Lines  Company  or  Companies'' 

In  the  year  1871  Fiercy  agreed  with  Messrs.  Bose  &  Knight, 
railway  contractors,  in  consideration  of  the  sum  of  £3500,  to  nomi- 
nate them  to  the  three  companies  as  contractors  for  the  railways 
which  were  to  be  constructed,  and  to  use  his  best  efforts  to  obtain 
them  the  appointment.  The  nomination  was  approved  by  the 
engineers  of  the  three  companies,  and  the  contract  was  granted  to 
Bose  &  Knight  The  deed  of  contract  was  executed  by  the  com- 
panies on  the  25th  of  October,  1871,  and  recited  the  agreement  of 
the  15th  of  June,  1866,  and  the  nomination  of  Bose  dh  Knight  by 
Fiercy, 

The  sum  of  £3500  was  accordingly  paid  to  Fiercy.  The  in- 
spectors, on  being  acquainted  with  this  payment,  claimed  the  sum 
from  Fiercy,  and  applied  to  the  Eegistrar  for  an  order  directing  him 
to  pay  it  over  to  them. 

The  Eegistrar  made  the  order  asked  for,  and  Fiercy  appealed 
from  this  decision,  Fraser  appearing  by  counsel,  and  renouncing  in 
favour  of  the  inspectors. 

Mr.  Boosburghj  Q.O.,  and  Mr.  LococJc  Webby  for  the  Appel- 
lant : — 

No  property  of  the  debtor  was  bound  by  the  inspectorship  deed 
except  what  would  have  passed  to  his  assignees  if  he  had  been  made 
a  bankrupt.  There  is  no  clause  affecting  after-acquired  property. 
The  money  in  question  was  earned  by  him  subsequently  by  his 
own  personal  exertions,  and  was  not  in  any  sense  due  to  him 
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at  the  date  of  the  deed.  He  was  no  party  to  the  agreement  of 
June,  1866,  between  the  four  companies.  The  agreement  that  he 
should  have  the  contract  or  the  nomination  of  the  contractor  was 
only  between  the  four  companies.  He  could  not  haye  sued  upon  it 
either  at  law  or  equity.  No  agreement  is  proved  between  him  and 
the  Chester  Company  which  would  constitute  the  Chester  Company 
trustees  for  him,  and  they  might  have  released  the  other  companies 
from  the  agreement  without  his  consent.  Moreover,  whatever 
claim  Piercy  may  have  had  under  the  agreement  of  1866  was 
assigned  to  Fraser  under  the  deed  of  the  25th  of  March,  1870. 

Mr.  De  Gex,  Q.C.,  Mr.  Beresford,  and  Mr.  Brough,  for  the 
inspectors : — 

The  assignment  to  Fraser  does  not  stand  in  our  way,  for  Fraser 
appeared  by  counsel  before  the  Eegistrar  and  renounced  all  his 
interest  in  the  money  in  our  favour.  We  contend  that  whatever 
benefit  Piercy  gained  in  consequence  of  the  agreement  between  the 
Chester  Company  and  the  other  three  companies  was  bound  by  the 
inspectorship  deed.  If  A.  contracts  with  B.  to  confer  a  benefit  on 
(7.,  and  G,  becomes  bankrupt,  whatever  (7.  gets  under  the  con- 
tract will  pass  to  his  assignees.  There  is  no  authority  to  the 
contrary.  It  does  not  matter  whether  C,  could  have  brought  an 
action  himself  upon  the  contract ;  it  is  sufficient  if  it  was  such  a 
benefit  as  could  be  sold.  In  the  present  case  it  is  probable  that 
Piercy  could  have  sued  in  the  name  of  the  Chester  Company: 
Wehh  V.  Rhodes  (1).  As  between  him  and  the  Chester  Company 
there  was  sufficient  to  constitute  them  trustees  for  him.  This  is  evi- 
denced by  the  fact  that  part  of  the  consideration  for  the  £7500  was 
his  services  in  promoting  the  company.  But  whatever  his  interest 
was,  it  was  capable  of  being  sold,  and  there  was  nothing  illegal  in 
his  selling  it.  "We  also  contend  that  after-acquired  property  was 
bound  by  the  terms  of  the  inspectorship  deed.  Such  a  deed  differs 
from  an  assignment.  In  bankruptcy  all  property  acquired  after 
the  commencement  of  the  bankruptcy  aod  during  its  continuance 
vests  in  the  trustee:  Bankruptcy  Act,  1869,  s.  15,  sub-s.  3; 
and  by  analogy  to  that  provision  all  property  coming  to  a  debtor 
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during  the  continuance  of  an  inspectorship  must  be  bound  by  the 
deed.  The  inspectorship  is  not  concluded  till  twenty  shillings  in 
the  pound  have  been  paid,  or  until  the  debtor  has]  executed  an 
assignment  under  the  23rd  clause  of  the  deed.  The  assignment  to 
Fraser  was  not  made  under  that  section,  it  was  only  an  assignment 
of  specific  parts  of  the  outstanding  estate. 

Lord  Selborne,  L.C.  : — 

We  have  no  doubt  whatever  in  this  case.  The  first  point  argued 
was,  that  at  the  time  of  the  inspectorship  deed,  dated  in  March, 
1867,  Mr.  Piercy,  the  debtor,  was  entitled,  as  part  of  his  estate 
within  the  meaning  of  that  deed,  to  some  right  against  the  three 
railway  companies  which  have  been  mentioned,  which  right  is  in 
effect  represented  at  the  present  time  by  a  sum  of  £3500  obtained 
by  him  by  the  sale  of  the  alleged  right  to  somebody  else  in  July, 
1871.  Now  that  so-called  right  accrues,  if  at  all,  in  this  manner: 
It  appears  that  Mr.  Fiercy  had  been  engineer  and  promoter  of  a 
railway  company  which  never  constructed  any  railway,  and  which 
parted  with  its  status,  and  whatever  it  had  to  part  with,  to  other 
companies  by  an  agreement  which  was  made  in  the  month  of 
June,  1866.  It  appears  also  that  in  the  negotiation  of  that  agree- 
ment Mr.  Piercy,  who  was  a  creditor  to  the  amount  of  £7500  of 
the  original  Cheshire  Gomjpany,  acted  as  the  agent  of  that  company, 
and  was,  therefore,  perfectly  cognizant  of  what  took  place  ;  he  also 
acted  as  their  agent  in  promoting  the  bills  in  Parliament,  which 
were  necessary  for  the  purpose  of  effecting  the  agreement  between 
the  companies.  The  agreement  itself,  which  is  under  seal,  is  made 
between  the  companies,  and  is  an  agreement  to  which  Mr.  Pieroy 
is  no  party.  It  consists  entirely  of  certain  mutual  covenants 
between  the  four  companies,  of  which  the  Chester  Company — for 
w^hom  he  had  been  acting  as  engineer  and  as  promoter  and  agent 
—was  one.  One  of  the  clauses  in  that  agreement  dealt  with,  as 
between  the  companies,  the  debt  of  £7500  due  to  him  from  his 
own  company  in  this  way :  it  provided  that  the  debt  should 
be  assumed  by  the  purchasing  companies,  and  should  be  paid 
by  them  either  to  the  selling  company  or  to  Mr.  Piercy  as  their 
nominee.   Clearly  that  was  not  an  agreement  with  Pierey  in  any 
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way  whatever,  direct  or  indirect.  It  was  an  agreement  between 
the  companies  which  would  have  been  satisfied  by  the  payment  of 
that  money  to  the  selling  company.  If  they  had  done  so,  Piercy 
would  have  had  no  claim  whatever  against  the  purchasing  com- 
panies. With  regard  to  the  matter  now  in  question,  it  stands  thus : 
the  arrangement  was  that,  in  contemplation  of  the  future  making 
of  the  lines,  for  which  the  selling  company  had  been  originally  con- 
stituted, by  the  purchasing  companies,  those  companies  agreed  to 
let  the  contract  to  Mr.  Piercy  upon  certain  terms.  Mr.  Piercy  is 
no  party  to  the  deed,  and  in  no  manner  or  form  whatever  entered 
into  any  contract  upon  that  occasion  —  he  is  as  free  as  if  no 
such  agreement  had  ever  been  made,  and  it  is  not  with  him  but 
between  the  companies  inter  se  that  this  arrangement  is  made.  In 
my  opinion  Mr.  Piercy  is  a  mere  and  entire  stranger  to  that  con- 
tract. The  contracting  companies  were  complete  masters  of  it 
from  that  time  until  the  year  1871,  when  something  was  actually 
done  upon  the  footing  of  it  with  their  concurrence,  when  they 
entered  into  the  contract  with  Messrs.  Bose  &  Knight  But  at 
the  time  when  Mr.  Piercy  executed  the  deed  of  inspection  in 
March,  1867,  that  contract  vested  in  him  no  property  at  law  or 
in  equity — no  right  of  suit  or  action  at  law  or  in  equity  in  his 
own  name,  or  in  any  other  person's  name,  or  any  power  which  he 
could  exercise  for  his  own  benefit. 

That  being  so,  the  inspectors  can  have  no  right  to  the  use  of 
money,  unless  the  second  argument  which  has  been  addressed  to 
us  prevail,  viz.,  that  this  deed  of  inspection  practically  bound  all 
property  whatever  which  Mr.  Piercy  might  acquire  until  one  of 
two  events  contemplated  happened — one  of  them  being  the  pay- 
ment of  20s.  in  the  pound  to  all  the  creditors ;  and  the  other 
being  the  granting  of  a  certain  certificate  founded  upon  the  as- 
signment of  the  then  existing  property.  That  is,  in  my  judgment, 
a  mere  question  of  the  construction  of  the  deed.  Neither  of 
those  events  has  happened.  He  has  not  paid  20s.  in  the  pound, 
and  he  has  not  assigned  his  remaining  estate,  and  he  has  not 
received  the  certificate  which  would  be  equivalent  to  a  discharge. 
If,  therefore,  the  large  construction  suggested,  that  his  future 
property  would  pass,  can  be  maintained,  it  would  appear  that  the 
£3500,  in  fact,  obtained  by  him  in  the  year  1871  by  selling  such 
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power  of  recommendation  as  he  might  de  facto  then  possess,  would 
be  bound  by  the  deed,  although  such  power  was  not  an  interest  at 
law  or  in  equity,  or  property  in  any  sense.  But  is  that  the  con- 
struction— the  sound  construction — of  the  deed,  which,  in  my 
judgment,  is  not  controlled  as  to  its  construction  by  anything  in 
any  Act  of  Parliament  ?  I  think  not.  The  material  parts  which 
it  seems  to  me  necessary  to  mention  for  the  purposes  of  my  deci- 
sion are  found  in  the  recitals,  and  in  clause  21  of  the  document 
itself. 

[His  Lordship  then  read  the  recital,  as  set  forth  above,  and 
continued : — ] 

In  my  judgment,  according  to  the  natural  meaning  of  the  words, 
'Hhe  estate  and  effects  of  the  debtor,"  not  mentioning  anything 
not  then  in  existence,  would  extend  only  to  his  then  existing 
"  estate  and  effects,"  unless  words  were  elsewhere  found  in  the 
deed  to  shew  an  intention  to  give  them  a  larger  operation ;  be- 
cause, first  of  all,  the  "  estate  and  effects  of  the  debtor  "  naturally 
refer  to  that  which  at  the  date  of  the  contract  was  so  described ; 
secondly,  they  are  to  be  got  in,  realized,  and  administered,  and 
the  words  "  whether  separate  or  joint  with  any  other  person  or 
persons,"  confirm  this  construction. 

We  have  both  of  us  carefully  looked  through  the  deed,  and  we 
have  found  nothing  whatever  in  the  context  of  any  part  of  it  which 
tends  to  support  the  contention  that  those  words  were  meant  to 
apply  to  after-acquired  property.  Indeed,  it  seems  to  us  that  the 
2nd  and  the  21st  clauses  rather  tend  to  a  contrary  conclusion.  The 
2nd  clause  provides  That  it  shall  be  lawful  for  the  inspectors  in 
their  or  his  discretion  to  direct  and  authorize  the  debtor,  and  his 
heirs,  executors,  and  administrators,  as  occasion  may  require,  under 
their  or  his  discretion  and  control,  to  carry  on  or  conduct  for  the 
purpose  of  winding  up,  and  to  wind  up  the  said  businesses,  trades, 
and  occupations,  and  the  affairs  and  transactions  thereof,  and  to 
collect,  get  in,  and  realize  the  said  estate,  under  the  provisions  of 
these  presents."  Now,  it  is  to  be  observed  that  the  expression 
"  his  executors  or  administrators "  could  only  apply  to  specific 
property  bound  by  the  deed,  and  not  to  uncertain  future  acquisi- 
tions, and  the  business,  trades,  and  occupations,  and  the  affairs  and 
transactions  thereof "  could  only  apply  to  the  existing  businesses, 
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Ij.  c,  ^  and  could  not  contemplate  his  entering  into  any  new  transactions. 
Then  the  sentence  proceeds  thus :  "and  for  the  purposes  aforesaid  to 
manage  and  realize  the  said  estate  and  the  assets  invested  therein 
PiEBc?  otherwise  belonging  thereto,  and  particularly  to  deal  with  all 
In  re  Contracts  entered  into  by  the  debtor  either  separately  or  jointly  as 
aforesaid,  in  such  way  and  manner  as  the  inspectors  shall  think  ex- 
pedient," which  jprima  facie  relates  to  existing  contracts — contracts 
entered  into  either  separately  or  jointly — and  not  future  contracts. 
And  lastly,  his  engagement  to  do  these  things  under  the  direction 
of  the  inspectors  is  subject  to  this  proviso :  "  but  not  so  as  to  inter- 
fere with  the  discharge  by  the  debtor  of  his  duties  as  an  engineer, 
whether  consulting  or  in  chief,  or  otherwise."  It  was  therefore 
contemplated  that  from  and  after  the  date  of  the  deed  there 
would  be  certain  things  which  he  would  be  at  liberty  to  do  on  his 
own  account,  independently  of  and  notwithstanding  his  engage- 
ments under  the  deed.  Then  the  21st  clause  is  this :  "  That  at 
any  time  before  the  whole  of  the  said  estate  shall  have  been  duly 
administered," — looking  very  much  as  if  it  was  a  definite  thing, 
which  would  run  off  in  the  natural  course  of  events — "  or  before 
dividends  to  the  amount  in  the  whole  of  20s.  in  the  pound  shall 
have  been  paid  to  or  realized  and  provided  for  all  the  said  cre- 
ditors"— shewing  distinctly  that  the  administration  of  the  whole  of 
the  estate  was  contemplated  as  a  thing  which  might  have  happened, 
though  20s.  in  the  pound  should  not  have  been  paid — "  the  said 
debtor  shall,  if  the  inspectors  or  inspector  require  the  same,  effec- 
tually convey,  assure,  or  assign  all  his  said  estate  then  remaining 
outstanding,  or  not  divided,  or  not  theretofore  dealt  with  under  the 
powers  herein  contained."  Those  words  appear  to  me  to  contem- 
plate the  assignment  of  the  estate,  of  which  the  quantum  was 
ascertained  at  the  date  of  the  deed,  which  might  be  afterwards 
diminished  by  dealings  under  the  deed,  and  of  which  a  definite 
part  would  at  any  time  subsequent  to  those  dealings  be  remaining 
outstanding.  I  will  add  that,  as  far  as  I  can  judge,  it  would  be 
unreasonable,  having  regard  to  the  nature,  purposes,  and  object  of 
such  a  deed,  so  to  extend  its  operation  in  the  way  now  contended 
for  by  the  Kespondent.  For  these  reasons  I  am  of  opinion  that 
the  order  of  the  Kegistrar  cannot  be  sustained,  and  the  appeal 
must  be  allowed. 
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SiE  G,  Mellish,  L.J. : — 

1  am  of  the  same  opinion.  With  respect  to  the  first  point,  it 
appears  to  me  that  in  order  that  this  sum  may  come  within  the 
scope  of  the  deed,  there  ought  to  have  been  evidence  that  there 
was  a  contract  between  Mr.  Piercy  and  the  original  Chester  Com- 
jpany  that,  for  a  valuable  consideration  moving  from  Mr.  Piercy, 
he  should  have  the  benefit  of  the  contract  which  the  Chester  Com- 
pany was  to  enter  into  with  the  other  three  companies  for  the 
employment  of  Mr.  Piercy ;  or  else  it  must  be  proved  that  there 
were  such  facts  in  the  case  as  would,  in  a  Court  of  Equity,  make 
the  Chester  Company  trustees  for  Mr.  Piercy  with  reference  to  that 
covenant,  so  as  to  entitle  Mr.  Piercy  to  use  the  name  of  the  Chester 
Company  in  suing  the  other  three  companies  if  they  refused  the 
benefit  of  the  covenant.  Now,  the  actual  facts  appear  to  be  these : 
Mr.  Piercy  was  the  promoter  and  engineer  of  the  Chester  Company, 
and  as  such  had  a  reasonable  expectation  that  if  the  company  had 
not  sold  those  lines  to  the  other  three  companies  he  would  have 
the  benefit  of  any  contract  that  might  be  made  for  the  making  of 
those  lines.  They  probably  would  either  make  a  contract  with 
him,  or  else  would  make  a  contract  with  somebody  whom  he  would 
appoint  to  be  contractor ;  but  he  had  no  legal  right  to  that  privi- 
lege. If  they  had  chosen  to  quarrel  with  him,  and  to  give  the 
contract  to  some  totally  different  person,  he  would  have  had  no 
remedy  at  law  or  in  equity,  he  merely  had  a  probable  expectation. 
Then  he,  having  that  expectation,  is  employed  by  the  company  as 
their  agent  to  negotiate  the  sale  of  their  lines  to  the  other  three 
companies,  and  then,  I  daresay  with  the  consent  of  the  directors 
of  the  Chester  Company,  he  puts  in  a  clause  for  his  own  benefit, 
by  which  the  other  three  companies  are  made  to  covenant  with 
the  Chester  Company  that  they  will  employ  Mr.  Piercy  or  his 
nominee.  But  he  gave  no  consideration  for  that.  In  my  opinion 
the  Chester  Company,  if  they  had  happened  to  quarrel  with  him 
after  that  contract  had  been  made  with  the  other  three  companies, 
might  have  released  them,  or  might  have  refused  to  enforce  the 
covenant.  Mr.  Piercy  may  have  had  a  sort  of  moral  claim — a  pro- 
bable expectation  that  he  would  get  this  benefit — but  he  had  no 
right  that  he  could  enforce  either  at  law  or  equity.  In  my  opinion, 
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therefore,  he  had  no  such  right  as  would  have  passed,  in  case  he 
had  been  made  bankrupt,  to  his  assignee. 

Then,  with  respect  to  the  second  point,  the  Lord  Chancellor  has 
called  attention  to  the  material  clauses  of  the  deed,  and  I  do  not 
think  it  is  necessary  to  go  through  them  again.  It  was  admitted, 
as  I  understood  it,  that  in  an  assignment  of  all  a  man's  estate  and 
effects  for  the  benefit  of  all  his  creditors,  his  future  estate,  unless 
expressly  referred  to,  would  not  pass.  In  my  opinion  there  is  no 
difference  in  that  respect  between  an  assignment  for  the  benefit  of 
creditors  and  a  deed  for  winding  up  under  inspection.  The  real 
essential  difference  between  the  two  is  this,  that  whereas  the 
assignment  for  the  benefit  of  a  man's  creditors  under  the  operation 
of  the  Act  of  1861  passes  all  his  estate  and  effects,  including  choses 
in  action,  to  the  trustee,  so  as  to  give  the  trustee  the  right  to  sue 
at  law,  an  inspectorship  deed  is  only  in  fact  an  assignment  in 
equity,  leaving  the  legal  estate  still  in  the  debtor's  hands.  It  is 
an  assignment  in  equity,  and  there  is  in  most  deeds  that  I  have 
seen  power  given  (in  order  to  give  security  to  the  creditors  of  the 
debtor,  should  he  abuse  the  powers  that  he  has  in  consequence  of 
the  legal  estate  remaining  in  him)  to  the  inspectors  to  call  upon 
the  debtor  at  any  time  to  assign  his  property.  That  power  is  con- 
tained in  the  present  deed,  and  if  it  had  been  executed  it  would 
have  been  an  assignment  of  his  then  estate  and  effects  only.  It 
would  not  have  passed  his  future  estate  and  effects. 

I  am  therefore  of  opinion  that  the  right  to  this  sum  never 
passed  to  the  inspectors,  and  that  the  order  of  the  Kegistrar  must 
be  discharged. 


Solicitor  for  the  Appellant :  Mr.  H.  Shynner, ' 

Solicitors  for  the  Eespondent :  Messrs.  PleivSy  Boyer,  &  Baker, 
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In  re  HEATHCOTE'S  TKUSTS.  ^  .  L.  jj. 

187.S 

Divesting — Gift  over — Contingency  restricted  to  Duration  of  Life  Estate, 

Nov.  8, 

A  testator  gave  a  fund  to  his  widow  for  life,  and  after  her  death  upon 
trusts  in  moieties  for  his  two  daughters  during  their  respective  lives,  with 
ulterior  trusts  for  their  children  respectively,  and  limitations  in  default  of 
children  of  either,  upon  the  trusts  of  the  other  moiety;  and  if  neither 
daughter  should  have  a  child  who  should  become  entitled,  then  upon  trust 
for  his  two  sons,  to  be  equally  divided  between  them,  their  respective  exe- 
cutors, administrators,  and  assigns ;  but  if  either  of  them  died  without  issue 
living  at  his  decease,  then  the  whole  to  be  in  trust  for  the  other  of  them,  his  ^ 
executors,  administrators,  and  assigns ;  and  if  both  of  them  died  without 
issue  living  at  their  respective  deaths,  then  the  fund  should  be  in  trust  for 
Mrs.  S,j  her  executors,  administrators,  and  assigns;  but  if  she  should  die 
without  leaving  issue  at  her  decease,  then  it  should  be  in  trust  for  the 
daughters  of  P.  D.  living  at  the  determination  of  the  prior  trusts.  The 
testator's  daughters  survived  the  widow,  and  died  childless.  The  sons  both 
died  without  issue  in  the  lifetime  of  the  surviving  daughter,  who  became 
tenant  for  life  of  the  whole.  Mrs.  S.  survived  the  daughters,  and  afterwards 
died  without  issue ;  upon  which  the  representatives  of  a  daughter  of  P.  D., 
who  had  survived  Mrs.  S.  only  one  day,  claimed  the  fund : — 

Held  (reversing  the  decision  of  Malins,  V.C),  that  Mrs.  S.,  having  sur- 
vived the  tenants  for  life,  took  an  absolute  indefeasible  interest,  and  that  the 
gift  over  to  the  daughters  of  P.  D.  did  not  take  effect ;  for  that  if  a  fund  is 
given  to  A.  for  life,  and  then  to  5.,  with  a  gift  over  if  B.  dies  without  issue, 
death  without  issue  in  the  lifetime  of  A.  is  taken  to  be  intended,  unless  there 
be  a  context  extending  it  to  death  without  issue  at  any  time. 

The  canons  in  Edwards  v.  Edwards  (1)  approved. 

This  was  an  appeal  from  an  order  of  Vice-Chaneellor  Malins. 

Edbert  Heathcotef  by  will  dated  the  lOtli  of  January,  1811,  di- 
rected his  trustees  to  pay  the  income  of  a  mixed  fund  arising  from 
his  residuary  personal  estate  and  the  proceeds  of  the  sale  of  his 
real  estate  to  his  wife  during  her  widowhood,  and  after  her 
decease  or  second  marriage  to  pay  one  moiety  of  the  income  to 
his  daughter  Mary  Ann  during  her  life  for  her  separate  use,  and 
the  other  moiety  to  his  daughter  Maria  during  her  life  for  her 
separate  use.  And  the  testator  directed  that  after  each  daughter's 
death  his  trustees  should  stand  possessed  of  that  moiety  of  which 
she  had  received  the  income  upon  certain  trusts  in  favour  of  her 
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1873      the  trusts  of  the  other  moiety.    The  testator  then  proceeded  as 

L^e  follows:— 
Heathcote's 

Tbusts.  Provided  always,  that  if  neither  of  my  said  daughters,  M.  A. 

Heathcote  and  Maria  Heathcote,  shall  have  any  child  who  being  a 
son  shall  attain  the  age  of  twenty-one  years,  or  being  a  daughter 
shall  attain  that  age  or  be  previously  married,  then  and  in  such 
case  the  said  trust  moneys,  stocks,  funds,  and  securities,  subject  and 
without  prejudice  to  the  trusts  hereinbefore  declared  thereof,  shall 
be  upon  trust  for  my  sons  William  Samuel  Heathcote  and  George 
JDeare  Heathcotej  equally  to  be  divided  between  them  as  tenants  in 
common,  and  their  respective  executors,  administrators,  and  assigns. 
But  in  case  either  of  my  sons  shall  depart  this  life  without  leaving 
issue  of  his  body  lawfully  begotten  at  the  time  of  his  decease,  then 
the  whole  of  the  said  trust  moneys  and  premises  shall  thenceforth 
devolve  and  be  upon  trust  for  the  other  of  my  sons,  his  executors, 
administrators,  and  assigns.  But  in  case  both  my  said  sons  shall 
depart  this  life  without  leaving  issue  of  their  respective  bodies  law- 
fully begotten  living  at  their  respective  deaths,  then  the  said  trust 
moneys,  stocks,  funds,  and  securities  shall  be  upon  trust  for  Mary 
Heathcote,  spinster,  her  executors,  administrators,  and  assigns.  But 
in  case  the  said  Mary  Heathcote  shall  depart  this  life  without  leav- 
ing any  issue  of  her  body  lawfully  begotten  living  at  the  time  of 
her  decease,  then  the  said  trust  moneys,  stocks,  funds,  and  securities 
shall  be  upon  trust  for  such  one  or  more  of  the  daughters  of  my 
brothers-in-law  Philip  JDeare  and  George  Eussell  JDeare  respectively, 
now  living  or  hereafter  to  be  born,  as  shall  be  living  at  the  time 
when  the  trusts  hereinbefore  declared  shall  determine,  to  be  equally 
divided  between  or  amongst  such  daughters,  if  more  than  one, 
share  and  share  alike,  and  for  her  and  their  respective  executors, 
administrators,  and  assigns." 

The  testator's  wife  and  his  sons  and  daughters  named  in  the 
will  all  survived  him.  The  widow  died  in  1823,  leaving  the  four 
children  surviving.  Neither  daughter  had  any  son  who  attained 
twenty-one,  or  any  daughter  who  attained  that  age  or  married. 
The  survivor  of  the  two  daughters  died  in  1866.  The  two  sons 
had  both  died  in  her  lifetime  without  leaving  issue. 
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Mar]/  Eeathcote  (afterwards  Mrs.  Soutten)  died  without  issue  on 
the  8th  of  April,  1872.  At  that  time  there  was  living  only  one 
of  the  daughters  of  the  testator's  brothers-in-law,  namely,  Mrs. 
Bainier,  and  she  died  on  the  following  day. 

The  funds  representing  the  testator's  residuary  estate  having 
been  paid  into  Court  under  the  Trustee  Belief  Act,  Mrs.  Bainiers 
personal  representatives  petitioned  for  payment  out  to  them,  and 
Yice-Chancellor  Malins  made  an  order  accordingly  (1). 
Mrs.  SouUen's  representatives  appealed. 

happened — then  to  Mary  Eeathcote  as 
a  gift  over  to  her ;  and  if  she  died  with- 
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Trusts. 


(1)  1873,    July  25. 
Sir  K.  Malins,  V.C. 

The  events  that  have  happened  are 
these:  The  will  was  dated  in  1811. 
The  testator's  widow,  the  tenant  for 
life,  died  in  1823,  leaving  the  two 
daughters  surviving.  The  two  daugh- 
ters both  died  without  issue.  The  sur- 
viving daughter  was  Mrs.  Angela,  who 
died  in  1866 ;  she,  therefore,  was  sur- 
viving tenant  for  life  of  the  whole  fund 
in  her  Hfetime.  The  two  brothers  had 
died  without  issue;  and  she  having 
died  in  1866,  Mary  Eeathcote,  then 
Mrs.  Soutten,  thereupon  went  into  pos- 
session of  the  property ;  the  fund  is 
now  rather  less  than  £10,000  consols. 
Mrs.  Soutten  died  on  the  8th  of  April, 
1872 ;  and  the  daughter  of  one  of  the 
Eeares,  namely,  Mrs.  Bainier,  whose 
legal  representatives  the  Petitioners  are, 
survived  her  one  day,  and  died  on  the 
9th  of  April,  1872. 

Xow,  if  I  take  it  as  a  series  of  limi- 
tations, nothing  can  be  more  simple. 
Here  is  the  widow  of  the  testator  for 
life,  with  remainder  to  his  two  daugh- 
ters for  their  lives,  with  remainder  to 
the  children  of  each  after  her  death — 
sons  at  twenty-one,  daughters  at 
twenty-one  or  on  marrriage,  in  the 
usual  way  ;  failing  the  issue  of  the 
daughters,  to  the  two  sons  of  the  testa- 
tor, and  if  either  of  them  died  without 
leaving  issue,  to  the  survivor ;  and  if 
both  died — which  is  the  event  that  has 


out  leaving  issue,  then  over  to  the 
daughters  of  the  two  Deares,  repre- 
sented by  Mrs.  Rainier. 

The  life  estate  of  the  widow  is  gone, 
the  life  estates  of  the  daughters  are 
gone,  the  remainders  to  their  issue  are 
gone,  and  the  two  sons  are  dead  with- 
out issue,  and  Mrs.  Soutten  is  also  dead 
without  issue.  The  property  has  been 
dealt  with,  by  everybody  assuming  that 
Mrs.  Soutten  became  entitled.  It  was 
held  for  her  for  life,  and  upon  her  death 
the  question  arises,  who  became  entitled  ? 
In  the  order  of  limitations  nothing  can 
be  more  clear  than  that  Mrs.  Rainier, 
who  survived  her  one  day,  became  en- 
titled ;  but  Mr.  Cotton,  on  behalf  of  the 
representatives  of  Mrs.  Soutten,  con- 
tended that  all  these  gifts  were  to  fail 
unless  the  events  took  place  in  the  life- 
time of  the  tenant  for  life.  The  tenan- 
cies for  life  from  which  he  argued  were 
tenancies  for  life  of  the  daughters  ;  but 
if  that  argument  were  to  be  attended 
to,  it  proves  too  much,  because  the  first 
life  estate  here  is  that  of  the  widow, 
who  died  in  1823,  and  the  sons  sur- 
vived her.  Therefore,  if  that  argument 
were  to  prevail,  the  first  son  who  died 
without  issue,  having  sm-vived  the  first 
tenant  for  life,  became  absolutely  en- 
titled, subject  to  the  limitations  to  his 
sisters  and  their  issue;  and  therefore 
neither  Mrs.  Soutten  nor  Mrs.  Rainier 
could  be  entitled.    But  the  argument 


48 


CHANCERY  A^ALS. 


[L.  B. 


L.  JJ. 

1873 


Mr.  Cotton,  Q.C.,  and  Mr.  H,  Lewis,  for  the  Appellants : — 
The  operation  of  the  divesting  clause  upon  the  gift  to  Mrs. 

In  re  Soutten  is  to  be  confined  to  death  without  issue  before  the  gift  to 
Heathcote's 

Trusts.  —  


proceeded  on  the  assumption  that  Mari/ 
Eeathcote — that  is,  Mrs.  Soutten — did 
become  entitled,  and  that  upon  her 
death  her  representatives  became  en- 
titled. But  instead  of  the  gift  over 
taking  effect,  it  failed,  because  she  did 
not  die  without  issue  in  the  lifetime  of 
the  tenant  for  life.  The  authority 
relied  upon  was  the  case  of  Edwards  v. 
Edwards  (15  Beav.  357).  That  cer- 
tainly is  a  very  dififerent  case,  and  I  am 
not  prepared  to  say  that  I  could  go  the 
whole  length  of  the  rules  laid  down  by 
the  Master  of  the  KoUs  in  that  case. 
There  is  no  doubt  whatever  that  when 
you  give  property  to  A.  for  life,  with  a 
gift  over  to  another  person,  and  provide 
that,  if  that  person  dies,  then  over, 
there  death  is  spoken  of  as  a  contingent 
event ;  it  must  have  reference  to  a  par- 
ticular period  in  order  to  give  effect  to 
the  contingent  expression;  it  means, 
if  he  dies  before  the  period  when  the 
property  is  divisible — that  is,  during 
the  tenancy  for  life.  So  if  you  give 
property  to  A.  absolutely,  and,  if  he 
die,  to  B.,  that  means,  if  he  die  in 
the  lifetime  of  the  testator;  in  other 
words,  it  is  a  provision  against  lapse. 
But  I  am  very  much  inclined  to  think 
that  some  of  the  rules  laid  down  by  the 
Master  of  the  EoUs  in  Edwards  v. 
Edwards  can  hardly  be  sustained,  be- 
cause the  result  would  be  that,  if  you 
give  property  to  A.  for  life,  with  re- 
mainder to  in  fee,  with  a  declaration 
that,  if  he  die  without  issue  living  at 
the  time  of  his  death,  it  is  to  go  over, 
then  the  gift  becomes  absolute  the 
moment  the  devisee  in  remainder  sur- 
vives the  tenant  for  life.  That  cer- 
tainly is  contrary  to  the  old  rules  of 
law,  and  I  think  it  is  not  sustainable 


on  any  principle.  On  that  account 
also  I  am  unable  to  concur  in  the 
judgment  of  the  Master  of  the  Eolls  in 
another  of  the  authorities  cited  by  Mr. 
Cotton  —  namely,  Slaney  v.  Slaney 
(33  Beav.  631)— which  is  this  :  A  de- 
vise to  A.  for  life,  remainder  to  B,  in 
fee.  Nothing,  therefore,  can  be  more 
simple — the  tenant  for  life,  remainder 
in  fee.  But  if  B.  should  die  leaving 
issue,  then  to  the  issue,  and,  if  that 
issue  die,  then  over.  Held,  that  B, 
became  absolutely  entitled  to  the  fee 
on  surviving  A.  That  is  clear ;  it 
means,  if  he  shall  die  without  issue, 
answering  to  the  dying  without  issue 
in  the  lifetime  of  the  tenant  for  life. 
There  is,  no  doubt,  a  considerable  in- 
convenience in  keeping  property  in  sus- 
pense during  the  whole  term  of  the 
natural  life.  If  you  give  property  to 
A.J  with  remainder  to  B.^  and,  in  the 
event  of  his  dying  without  leaving 
issue,  to  C,  no  doubt  you  keep  the 
property  in  suspense  during  the  whole 
of  the  lifetime  of  B.  There  could  not 
have  been  that  difiQculty  if  B.  had  been 
mere  tenant  for  life,  with  remainder  to 
his  issue.  I  am  therefore  unable  to 
concur  in  that  case ;  but  I  do  concur  in 
a  later  case  of  the  Master  of  the  Rolls, 
in  which,  I  think,  he  came  to  an  en- 
tirely opposite  conclusion  himself ;  and 
that  is  the  case  of  Milner  v.  Milner 
(34  Beav.  276).  In  that  case  leasehold 
property  was  assigned  to  A,  for  life, 
and,  after  his  decease,  to  B. — a  regular 
remainder ;  but,  if  he  should  die  with- 
out issue  living  at  his  death,  then  to  C. ; 
it  was  held  that  dying  without  issue  " 
was  not  confined  to  the  death  of  the 
tenant  for  life.  The  Master  of  the 
Rolls  says  :  "  I  do  not  mean  to  impugn 
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her  comes  into  possession,  according  to  the  fourth  rule  in  Edwards 
V.  Edwards  (1),  approved  in  Bean  v.  Handley  (2)  and  In  re  EilVs 


the  authority  of  Edwards  v.  Edwards, 
but  I  am  not  clear  that  this  case  does 
not  come  within  the  second  rather  than 
the  fourth  class  of  cases  there  referred 
to.  But  all  general  rules  of  construc- 
tion are  subject  to  this,  that  a  testator 
or  a  settlor  may,  if  be  pleases,  exclude 
these  rules  by  the  use  of  exact  words  to 
denote  his  intention  ;  and  this,  I  think, 
he  had  done  here."  This  case,  there- 
fore, I  think,  is  within  that  decision ; 
and  I  think  it  is  regulated  by  Smith  v. 
&pencer  (6  D.  M.  &  G.  631).  That 
was  a  decision  of  Lord  Cranworth^  and 
the  point  is  this :  It  was  property  di- 
rected to  be  held  in  trust  for  A.  in  fee 
if  he  should  attain  twenty-one,  but  if 
he  should  not  leave  any  child  or  issue 
living  at  his  decease,  then  over.  He 
attained  twenty-one;  therefore  upon 
this  principle  the  gift  over  ought  to 
have  failed.  He  died  ten  years  after  at- 
taining twenty-one,  without  issue,  and 
the  gift  over  was  held  to  take  effect. 

Now  that  case  is  a  very  high  autho- 
rity. It  is  a  decision  of  Lord  Cran- 
worth  :  but  it  seems  that  after  he  had 
given  judgment  he  entertained  some 
doubt.  He  had  given  judgment  afiSrm- 
ing  the  decision  of  Vice-Chancellor 
Stuart,  He  afterwards  had  it  re- 
argued, because  he  thought  there  might 
possibly  be  some  doubt.  It  was  there 
contended  that  upon  his  attaining  the 
age  of  twenty-one  years  the  gift  became 
absolute.  The  Lord  Chancellor  said,  he 
"  thought  the  Vice-Chancellor  was  per- 
fectly right;  and  without  expressing 
any  opinion  on  the  rule  of  construction 
which  had  been  relied  upon,  the  rule 
must  give  way  to  the  express  w^ords  in 
this  will,  which  in  his  opinion  were 
conclusive  against  the  contention  of  the 


Appellant :  he  should  therefore  dismiss 
the  appeal  and  say  nothing  about  costs." 
Then  the  Lord  Chancellor  mentioned 
the  case  the  following  day,  and  stated 
that,  having  disposed  of  it  without 
hearing  both  sides,  he  would  prefer 
that  it  should  be  regularly  argued,  and 
it  might  therefore  come  again  into  the 
paper  as  a  part  heard  appeal.  It  was 
then  re-argued,  and  the  Lord  Chancel- 
lor said  "  he  was  glad  the  case  had  been 
fully  argued,  though  the  result  was  that 
he  had  come  to  the  same  conclusion  at 
which  he  had  formerly  arrived.  His 
Lordship,  after  noticing  that  cases  like 
the  present  generally  depended  each 
upon  its  own  particular  circumstances, 
went  into  a  minute  examination  of  the 
wording  of  the  will,  and  stated  his  opi- 
nion to  be  that  the  gift  to  F.  S.  Spencer 
was  not  a  contingent  gift  as  in  the 
case  of  Home  v.  Pillans{2  My.  &  K.  15), 
but  an  absolute  gift.  On  the  death  of  the 
testatrix,  the  property  vested  in  F.  S. 
Spencer  on  his  attaining  twenty-one, 
as  equitable  tenant  in  fee,  subject  to  be 
divested  in  the  event  of  his  dying  with- 
out issue,  which  event  had  happened. 
The  appeal  must,  therefore,  be  dis- 
missed, but  without  costs."  Home  v. 
Pillans  there  referred  to  was  a  gift  to 
A.  on  attaining  twenty-one,  and  if  she 
should  die,  over ;  which  was  there  con- 
strued by  Lord  Brougham^  in  my 
opinion  most  properly,  as  meaning  to 
die  before  the  period  of  vesting.  It  was 
a  contingent  gift. 

I  do  not  go  into  the  other  cases,  such 
as  EilVs  Trusts^  which  was  a  decision 
of  Vice-Chancellor  Bacon,  following 
Edwards  v.  Edwards.  Some  other 
cases  were  cited,  but  I  cannot  help 
thinking  that  there  is  one  authority. 
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(1)  15  Beav.  357. 
Vol.  IX. 


(2)  2  H.  &  M.  635. 
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L.  JJ.  Trusts  (1).  The  Yice-Chancellor  laid  stress  on  Milner  v.  Milner  (2), 
1873  but  in  that  case  the  Master  of  the  Eolls  expressly  admitted  the 
"j^e  y^^^e,  though  he  held  the  case  to  be  taken  out  of  it  by  the  context. 
^^TkustJ^  ^  Here  the  context,  if  anything,  is  favourable  to  the  application  of  the 
  rule. 


Mr.  Pearson,  Q.C.,  and  Mr.  Whately,  for  Mrs.  Eainiers  repre- 
sentatives :— 

The  cases  on  this  subject  are  considered  in  Cooper  v.  Gooj^er  (3). 
In  Edwards  v.  Edwards  (4),  and  the  cases  on  which  it  was  founded, 
there  was  something  in  the  context  of  the  will  supporting  the  view 
that  the  gift  was  intended  to  be  indefeasible  as  soon  as  the  prior 
interest  had  determined,  and  we  submit  that  Edwards  v.  Edwards 
is  not  to  be  taken  as  laying  down  a  dry  rule  for  confining  the  con- 
tingency to  the  duration  of  the  prior  interest  without  any  help  from 
the  context. 

Mr.  Bauney,  for  the  trustees. 


Bowers  v.  Bowers  (Law  Kep.  8  Eq.  283 ; 
Ibid.  5  Ch.  244),  which  consider- 
ably infringes  on  this  doctrine  of  Ed- 
wards V.  Ediuards,  though  one  of  the 
Lords  Justices  professed  not  to  do  so. 
Bowers  v.  Bowers  was  an  appeal  from 
me  : ,  a  case  in  which,  it  will  be  remem- 
bered, a  testator  directed  his  property  to 
be  equally  divided  and  paid  to  his  four 
children.  It  begins  with  an  absolute 
gift ;  it  then  provides  that  if  any  of 
them  should  die  without  issue  it  should 
go  to  the  survivors  ;  but  leaving  issue, 
to  go  to  the  issue.  I  held  that  was  a 
provision  against  lapse.  If  any  of  them 
died  without  issue,  then  the  living 
children  were  substituted  for  them. 
Lord  Haiherley^  in  giving  judgment, 
said  he  should  have  agreed  with  me 
if  it  had  not  been  for  the  gift  for  the 
children.  I  confess  I  am  unable  to 
see  the  difference ;  however  he  saw 
it  there,  and  the  Court  decided  that 
instead  of  being  absolute  gifts  they 
were  cut  down  to  tenancies  for  life  with 


remainders  to  their  children.  I  consider 
that  that  infringes  on  these  general 
rules.  This,  however,  is  a  case  in 
which  I  must  act  according  to  the  plain 
view  of  the  intention  of  the  testator : 
To  the  testator's  widow  for  life,  re- 
mainder to  the  daughters  for  life,  re- 
mainder to  their  issue,  remainder  to 
the  sons  absolutely,  with  executory 
bequests  over,  that  is,  cross  bequests — 
this  being  personal  property — if  either 
of  them  died  without  issue :  with  a 
further  executory  bequest  over  to  Mrs. 
Souften,  and  with  a  further  executory 
bequest  over  to  Mrs.  Rainier,  if,  as  the 
event  happened,  Mrs.  Soutten  died 
without  leaving  issue. 

The  consequence  is  that  the  Peti- 
tioners, who  are  the  legal  representa- 
tives of  Mrs.  Bainier,  are  entitled  to  the 
fund. 

(1)  Law  Eep.  12  Eq.  302. 

(2)  34  Beav.  276. 

(3)  1  K.  &  J.  658. 

(4)  .15  Beav.  357. 
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Sir  W.  M.  James,  L.J. l.  jj. 

I  am  o  f  opinion  that  the  rules  laid  d  o  \\;n  in  Edwards  v.  Edwards  (1),  JfJ^ 
as  far  back  as  the  year  1852,  and  followed  in  other  cases  without  re 

„  11-  1         1      f.   1     .-1  Heathcote'i 

any  expression  oi  dissent  or  doubt  m  any  branch  oi  the  Court,  are  Trusts. 

simple,  intelligible,  and  very  beneficial  in  the  administration  of 
estates.  The  rule  applicable  to  the  present  case  is,  that  where 
there  is  an  absolute  gift  to  vest  in  possession  at  a  future  time,  and 
a  gift  over  in  case  the  legatee  should  die  without  issue  living  at 
his  decease,  this  jprimd  facie  is  to  be  taken  to  mean  if  he  should 
die  without  issue  before  he  is  entitled  to  call  for  delivery,  as  it 
would  be  very  inconvenient  that,  after  delivery,  the  subject  of  gift 
should  be  liable  to  go  over  on  his  death  without  issue.  The  rule, 
therefore,  is  to  imply  that  death  without  issue  before  the  period  of 
distribution  is  intended.  That  being  the  rule,  the  question  on 
each  particular  will  is,  whether  it  contains  anything  inconsistent 
with  or  repugnant  to  the  insertion  of  the  words  "  before  the  period 
of  distribution,"  or  other  words  to  that  effect,  in  every  part  of  the 
will  in  which  the  gift  over  is  mentioned.  If  we  insert  these  words 
here  the  whole  will  is  consistent,  there  is  nothing  in  them  repug- 
nant to  any  intention  expressed  by  the  testator,  and  the  only  pecu- 
liarity in  this  will  is,  that  the  gift  over  occurs  not  merely  in  one 
limitation,  but  several  times.  That  seems  to  me  to  make  no  dif- 
ference ;  there  is  no  reason  why  the  rule  should  not  apply  to  a 
series  of  gifts  over  as  well  as  to  one.  I  am  of  opinion  that  the 
rule  ought  to  prevail,  and  that  Mrs.  Soutten  took  an  absolute  in- 
terest, so  that  her  representatives  are  now  entitled  to  the  fund.  I 
carefully  abstain  from  referring  to  any  expression  in  the  will  which 
seems  to  support  this  view,  lest  it  should  be  argued  hereafter  that 
our  decision  went  on  the  particular  words  of  the  will.  I  go  on  this 
ground,  that  the  rule  applies  unless  there  are  words  in  the  will  to 
prevent  its  application,  and  that  in  this  will  there  are  not  any 
words  to  take  the  case  out  of  the  general  rule. 

Sir  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors  :  Messrs.  Birch,  Ingram,  Harrison,  ct  Co. ;  Mr.  W.  J. 
Mitton ;  Messrs.  A.  F.  dc  B.  W,  Tweedie. 

(1)  15  Beav.  357. 
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SAYERS  V.  CORRIE. 


Nov.  22. 
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[1873    S.  195.] 
CORRIE  V,  SAYERS. 


[1873    0.  226.] 
Practice — Transfer  of  Cause — Suits  relating  to  the  same  matter. 

The  trustees  of  a  marriage  settlement  filed  a  bill  to  have  the  trusts  carried 
into  execution,  and  marked  the  cause  for  Malins,  Y.G.  A  few  weeks  after- 
wards the  husband  and  wife  filed  a  bill  to  have  the  settlement  set  aside,  or 
rectified  in  a  way  which  would  give  the  wife  entire  control  over  the  fund. 
This  cause  was  marked  for  the  Master  of  the  EoUs.  The  trustees  applied  to 
have  the  second  cause  transferred  to  the  Court  of  Malins,  Y.G. : — 

Held,  that  the  second  bill  ought  to  have  been  filed  in  the  same  Court  as 
the  first,  and  that  the  Plaintiffs  in  the  second  cause  must  pay  the  costs  of  the 
application  to  have  it  transferred  to  the  Vice-Chancellor,  and  that  regard 
could  not  be  had  to  the  circumstance  that  the  arrear  of  causes  before  the 
■Vice-Chancellor  was  very  heavy. 

This  was  a  motion  for  transfer  of  a  cause. 

The  bill  in  Sayers  v.  Corrie  was  filed  on  the  25th  of  July,  1873, 
by  Suyers  and  Bonnor,  the  trustees  of  two  deeds  executed  on  the 
5th  of  August,  1868,  previous  to  the  marriage  of  Mr.  and  Mrs. 
Corrie,  against  Mr.  and  Mrs.  Corrie  and  their  two  infant  children. 
One  deed  was  a  conveyance  of  property  of  the  wife  in  trust  for 
sale,  and  the  other  a  settlement  of  the  proceeds  in  the  usual  form. 
The  bill  stated  to  the  effect  that  Mr.  and  Mrs.  Corrie  charged  the 
Plaintiffs  with  having  deluded  them  into  executing  the  deeds  in 
ignorance  of  their  contents,  and  were  constantly  threatening  to 
have  them  set  aside.  It  prayed  that  the  trusts  of  the  two  deeds 
might  be  carried  into  execution  by  the  Court,  that  the  Plaintiffs 
might  be  discharged  from  being  trustees,  and,  if  necessary,  that 
new  trustees  might  be  appointed.  This  suit  was  attached  to  the 
Court  of  Yice-Chancellor  Malins, 

The  bill  in  Corrie  v.  Sayers  was  filed  on  the  30th  of  August, 
1873,  by  Mr.  Corrie  and  Mrs.  Corrie  by  her  next  friend,  against 
the  trustees  and  the  children.  It  prayed  that  the  two  deeds  might 
be  declared  void  and  delivered  up  to  be  cancelled,  or  that  the 
settlement  might  be  rectified  by  giving  Mrs.  Corrie  an  absolute 
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power  of  appointment  by  deed  or  will  over  the  trust  funds ;  and  by       L.  JJ. 
providing  that  in  default  of  appointment  the  property  should  go  to  1873 
the  survivor  of  the  husband  and  wife  absolutely;  and  by  omitting  Satees 
the  covenant  to  settle  after-acquired  property  of  the  wife ;  and  by  corrik 
omitting  the  trust  to  pay  the  income  to  the  wife  during  the  joint 
lives  of  husband  and  wife  for  her  separate  use  without  power  of 
anticipation,  and  substituting  a  trust  to  pay  it  to  the  husband ;  and 
by  omitting  the  power  to  Bonnor,  who  was  a  solicitor,  to  make 
professional  charges ;   and  that  Sayers  and  Bonnor  might  be 
removed  from  being  trustees,  and,  if  necessary,  new  trustees 
appointed ;  and  that  so  far  as  necessary  the  trusts  of  the  deeds 
might  be  carried  into  execution  under  the  direction  of  the  Court ; 
and  that  the  trustees  might  be  ordered  to  pay  the  costs  of  the  suit. 

Mr.  W,  D,  Eawlins,  for  the  trustees,  moved  that  the  second 
cause  might  be  transferred  to  the  Court  of  Yice-Chancellor  Malins. 
He  referred  to  Orrell  v.  Busch  (1)  and  Lucas  v.  Signer (2). 

Mr.  W,  W.  Karslahe,  for  the  Plaintiffs  in  the  second  cause  : — 

I  submit  that  this  is  a  case  to  which  the  general  rule  does  not 
apply.  The  great  object  of  the  rule  is  to  prevent  the  snatching 
decrees,  which  cannot  happen  in  the  present  case.  The  second 
suit  must  be  disposed  of  before  the  first  can  be  heard,  and  it  will 
be  disposed  of  much  sooner  at  the  Kolls,  where  the  arrear  of 
causes  is  very  light,  than  in  the  Vice-Chancellor's  Court,  where 
it  is  very  heavy. 

Sir  W^.  M.  James,  L.J.  :— 

I  am  of  opinion  that  these  two  suits  are  sufficiently  connected 
to  bring  the  case  within  the  rule.  The  proceedings  must  result  in 
the  execution  of  the  trusts  of  the  deed,  rectified  or  unrectified,  as 
the  case  may  be,  so  that  there  is  a  common  ground  for  the  two 
suits.  The  second  suit  ought  to  have  been  instituted  in  the  same 
branch  of  the  Court  as  the  first,  and  the  Plaintiffs  in  it  must  pay 
the  costs  of  the  application  to  have  it  transferred  thither.  We 
cannot  pay  any  attention  to  the  amount  of  the  arrears  in  the  Vice- 

(1)  Law  Eep.  5  Ch.  467.  (2)  Law  Rep.  7  Ch.  517. 
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Chancellor's  Court ;  if  it  becomes  very  great  it  will  probably  be 
remedied  by  a  transfer  of  causes  to  another  branch  of  the  Court. 

Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors :  Messrs.  Clarke ^  Son,  &  Bawlins ;  Mr.  H.  H.  HalletL 


L.  JJ.         In  re  COUNTY  PALATINE  LOAN  AND  DISCOUNT 
1873  COMPANY. 

Nov.  22,  25.  TEASDALE'S  CASE. 

Company — Surrender  of  Shares — Special  Eesolution  altering  Articles — 
Contributory — Companies  Act,  1862,  s.  50. 

A  company  may  by  special  resolution  vary  its  articles  so  as  to  give  itself 
power  to  accept  surrenders  of  old  shares  in  exchange  for  new. 

Two  thousand  £10  shares  in  a  company  had  been  issued,  of  which  901  (called 
X  shares)  had  been  fully  paid  up,  and  on  the  other  1099  (called  A  shares) 
£2  10s.  per  share  had  been  paid.  Special  resolutions  were  duly  passed  that 
the  X  shares  should  be  cancelled,  and  two  shares  of  £10  each,  with  £5  per 
share  paid  thereon,  given  in  lieu  of  each,  and  that  the  A  shares  should  be 
cancelled  and  one  share  of  £10,  with  £5  paid,  be  given  in  Ilea  of  every  two 
of  them.  These  resolutions  were  assented  to  by  all  the  shareholders  and 
duly  registered,  and  the  shareholders  generally  accepted  in  lieu  of  their  old 
shares  shares  (which  were  called  in  the  proceedings  B  shares)  with  £5  each 
paid.  T.,  a  holder  of  A  shares,  having  thus  accepted  B  shares,  sold  and 
transferred  them,  and  in  the  annual  lists  sent  to  the  Eegistrar  was  treated 
as  having  then  ceased  to  be  a  member.  About  seven  years  after  the 
passing  of  the  resolutions  the  company  was  ordered  to  be  wound  up,  and 
the  liquidator  placed  on  the  list  of  contributories  the  name  of  T.,  and  also 
the  names  of  all  the  other  persons  who  at  the  passing  of  the  resolutions  were 
holders  of  A  shares,  as  well  as  the  names  of  the  persons  who  had  become 
holders  of  the  B  shares  given  in  lieu  of  them  : — 

Held  (afiSrnaing  the  order  of  the  Vice-Chancellor  of  the  County  Palatine  of 
Lancaster),  that  T.'s  name  must  be  removed  from  the  list,  for  that  the  reso- 
lutions ought  to  be  construed  not  as  purporting  to  oblige  all  the  shareholders 
to  accept  B  shares  in  lieu  of  their  old  shares,  but  only  as  empowering  the 
directors  to  effect  such  exchange  with  all  shareholders  who  wished  it,  and 
that  so  construed  the  resolutions  were  not  ultra  vires,  but  were  effectual  as 
special  resolutions  altering  the  articles  of  association,  and  that  a  surrender  of 
the  old  shares  made  in  pursuance  of  them  was  valid. 

This  was  a  motion  by  way  of  appeal  from  a  decision  of  the 
Vice-Chancellor  of  the  County  Palatine  of  Lancaster,  directing 
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the  name  of  Mr.  Teasdale  to  be  omitted  from  the  list  of  con-      L.  J  J. 
tributories.  1873 

The  company  was  registered  in  18G3  as  a  limited  company  with  Teasdale'i 
a  nominal  capital  of  £100,000,  in  10,000  shares,  and  on  its  formation  ^i^- 
took  to  the  business  of  a  former  company,  a  large  number  of  the 
shareholders  in  the  old  company  taking  corresponding  shares  in 
the  new  company  with  the  same  amount  paid  on  them  as  had 
been  paid  on  the  original  shares.  At  the  end  of  1863  there  were 
held  in  the  new  company  901  fully  paid-up  £10  shares  (called  in 
the  proceedings  X  shares),  and  1099  £10  shares,  on  which  £2  10s. 
per  share  had  been  paid  (called  in  the  proceedings  A  shares). 

At   an  extraordinary  general  meeting  held  on  the  28th  of 
February,  1865,  the  following  resolutions  were  passed : — 

"  (1).  That  the  present  shares  of  the  company  on  which  the 
sum  of  £10  each  has  been  paid  be  cancelled,  and  that  two  shares 
of  £10  each  with  £5  per  share  paid  thereon  shall  be  given  in 
lieu  of  each  share  on  which  the  sum  of  £10  has  been  paid. 

"  (2).  That  the  present  shares  on  which  the  sum  of  £2  10s.  each 
has  been  called  shall  be  cancelled,  and  that  one  share  of  £10  each 
with  £5  paid  thereon  shall  be  given  in  lieu  of  two  of  the  before- 
mentioned  shares  of  £10  on  which  £2  10s.  per  share  has  been 
called. 

"(3).  That  1650  shares,  or  the  nearest  number  thereto  that 
may  be  required  to  make  the  before-mentioned  shares  into  4000, 
be  issued  at  a  premium  of  not  less  than  £1  10s.  per  share  to  such 
persons  as  the  directors  think  fit." 

At  a  subsequent  general  meeting  held  on  the  14th  of  March, 
1865,  these  resolutions  were  duly  confirmed. 

It  will  be  observed  that  as  matters  stood  before  the  resolutions 
the  total  amount  that  could  have  been  called  up  from  the  existing 
shareholders  was  £8242  10s.,  being  £7  10s.  per  share  on  the 
1099  shares.  Supposing  the  conversion  proposed  by  the  resolu- 
tions to  be  carried  into  effect  the  amount  would  be  £11,757  10s., 
being  £5  per  share  on  1802  shares  and  549 J  shares,  so  that  the 
liability  of  the  existing  shareholders  as  a  body  to  future  calls  was 
considerably  increased,  though  such  liability  was  differently  dis- 
tributed. The  shares  of  the  company  were  at  a  premium  at  this 
time. 
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L.  JJ.         The  first  and  second  of  the  resolutions  were  registered  with  the 
1873      Kegistrar  of  Joint  Stock  Companies. 
sasdale's  shareholders  all  assented  to  the  resolutions,  and  nearly  all 

Case.  gave  up  their  old  certificates  and  received  new  certificates  for 
shares  with  £5  each  paid  on  them ;  the  holders  of  X  shares 
receiving  certificates  for  double  the  original  number  of  their 
shares,  and  the  holders  of  A  shares  certificates  for  half  as  many 
shares  as  they  originally  held.  The  shares  thus  issued  were  called 
B  shares. 

In  pursuance  of  the  third  resolution  the  company  issued  a 
number  of  further  shares  called  C  shares,  which  were  taken  by 
the  public  at  £1  10s.  premium.  Calls  were  made  upon  them 
till  £5  per  share  had  been  paid  up,  which  took  place  before 
October,  1872.  In  October,  1872,  a  call  of  £1  per  share  was  made 
on  all  the  shares,  thus  making  £6  per  share  paid  up. 

The  annual  list  of  shareholders  sent  to  the  Kegistrar  of  Joint 
Stock  Companies  proceeded  on  the  footing  of  the  resolutions. 
The  books  of  the  company  were  kept  in  the  most  confused  way, 
and  it  could  not  be  made  out  with  certainty  which  document  was 
the  register  of  members. 

Teasdale,.  at  the  time  of  the  resolutions,  was  a  holder  of  ten  A 
shares,  and  five  B  shares  were  allotted  to  him  in  lieu  of  them.  In 

1865  he  sold  the  shares  so  allotted,  and  regularly  transferred  them 
to  the  purchaser,  and  thereupon  gave  up  to  the  manager  of  the 
company  the  certificates  for  his  A  shares.  From  that  time  he 
never  received  any  notice  from  the  company.  In  the  yearly 
list  sent  to  the  Eegistrar  of  Joint  Stock  Companies  for  Feb- 
ruary, 1865,  he  was  entered  as  a  shareholder;  but  in  that  for 

1866  he  was  entered  as  having  transferred  his  shares  during  the 
past  year,  and  in  the  subsequent  lists  his  name  did  not  appear 
at  all. 

An  order  having  been  made  after  October,  1872,  for  winding  up 
the  company,  the  liquidator  placed  Teasdale  on  the  list  of  con- 
tributories  for  ten  A  shares,  and  similarly  placed  on  the  list  all 
the  other  persons  who  were  holders  of  A  shares  at  the  time  of  the 
resolutions.  He  also  placed  on  the  list  all  the  persons  who  at 
the  time  of  the  winding-up  were  holders  of  B  shares. 

Teasdale,  whose  case  was  taken  as  a  representative  case,  applied 
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to  have  his  name  taken  off  the  list,  and  the  Vice-Chancellor  ordered       L.  JJ. 
accordingly.    The  liquidator  appealed.  1873 

Teasdale's 

Mr.  Eiggins,  Q.C.,  and  Mr.  North,  for  the  Appellant :—  ^^^e. 

We  contend  that  the  resolution  cancelling  the  shares  on  which 
£2  10s.  only  had  been  paid,  and  substituting  for  them  half  the  number 
of  shares  on  which  £5  per  share  was  taken  to  be  paid  was  invalid, 
as  affecting  the  rights  of  creditors  by  lessening  the  amount  raise- 
able  by  means  of  calls.  The  lapse  of  time  will  not  confirm  the 
transaction  if  originally  invalid :  Addison  s  Case  (1).  The  Vice- 
Chancellor  relied  on  Feiling  and  Rimington's  Case  (2) ;  but  there 
the  conversion  did  not  affect  the  amount  to  be  called  up  on  the 
shares.  The  shareholders  inter  se  might  be  bound  by  acquiescence, 
but  the  rights  of  creditors  could  not  be  affected. 

Mr.  Jackson,  Q.C.,  and  Mr.  Rohinson,  for  Teasdale : — 

There  is  nothing  illegal  in  the  surrendering  shares  to  the  com- 
pany where  it  is  authorized  by  the  articles :  SnelTs  Case  (3)  ; 
Thomas  s  Case  (4) ;  CamjpbelTs  Case  (5).  Now  these  resolutions 
were  passed  and  registered  as  special  resolutions  for  altering  the 
articles,  and  the  surrender  of  the  old  shares  imder  them  was 
therefore  effectual.  The  liquidator  must  take  the  resolutions 
together;  they  are  parts  of  one  arrangement.  He  cannot  both 
approbate  and  reprobate,  and  the  arrangement  on  the  whole 
increases  the  assets.  According  to  his  argument,  if  Teasdale  had 
not  sold  the  five  new  shares,  he  would  have  been  on  the  list  of 
contributories,  both  for  them  and  his  ten  original  shares. 

Mr.  North,  in  reply  : — 

The  directors  may  release  a  shareholder  from  liability  if  he  gives 
them  a  consideration  for  it ;  but  I  submit  that  they  cannot  release 
him,  because  somebody  else  contemporaneously  gives  a  benefit  to 
the  company,  and  that  is  what  the  Appellant  is  contending  for 
here. 

(1)  Law  Rep.  5  Ch.  294.  (3)  Law  Rep.  5  Ch.  22. 

(2)  Ibid.  2  Ch.  714.  (4)  Ibid.  13  Eq.  437. 

(5)  Ante,  p.  1. 
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L.  jj.     Sir  W.  M.  James,  L.J.  :— 

1873  I  of  opinion  that  the  decision  of  the  Vice-Chancellor  ought 
Teasdale's  to  be  affirmed.    The  liquidator  seeks  to  put  on  the  list  of  contri- 

 '      butories  a  gentleman  who  has  been  off  the  register  for  many  years, 

and  who  has  been  off  it  by  virtue  of  resolutions  which  were  in- 
tended to  take  effect  by  way  of  alteration  of  the  articles  of  asso- 
ciation, having  been  passed  in  the  manner  required  by  law  for 
altering  the  articles,  and  duly  sent  up  to  the  registrar  accordingly. 
There  was,  by  the  articles  as  they  stood  after  this  alteration,  a 
power  in  the  directors  to  deal  with  two  sets  of  shares  in  different 
ways.  One  set  consisted  of  shares  fully  paid  up,  the  other  of 
shares  on  which  £2  10s.  only  had  been  paid  up.  The  holders  of 
the  first  set  were  minded  to  have  instead  of  them  double  the 
number  of  shares  with  £5  per  share  paid  up.  The  holders  of  the 
other  set  were  minded  to  have  half  the  number  of  shares  with  £5 
per  share  paid  up.  There  is  nothing  in  point  of  law  to  prevent 
such  resolutions  from  being  passed  and  carried  into  effect  if  they 
are  passed  honestly  and  lonafide,  not  with  a  view  to  enable  one 
set  of  shareholders  to  escape  liability,  nor  with  any  other  fraudulent 
or  improper  view.  There  is  no  doubt  that  a  company  may  give 
itself  power  to  purchase  its  own  shares,  to  take  surrenders  of 
shares,  and  to  cancel  the  certificates  of  shares.  It  is  said  that 
the  second  resolution  diminishes  the  capital,  and  in  some  sense  it 
does,  but  only  in  the  same  sense  in  which  the  capital  is  diminished 
when  a  company  buys  its  own  shares.  And,  as  Mr.  Jackson  justly 
observed,  the  persons  whose  shares  are  surrendered  to  the  company, 
or  bought  by  the  company,  remain  liable  for  a  year  as  past 
shareholders.  The  amount  of  capital  raiseable  on  the  two  sets  of 
shares  taken  together  was  materially  increased  by  the  arrange- 
ment, so  that  the  creditors  of  the  company  appear  to  have  been 
benefited  by  it.  Under  these  circumstances,  unless  we  can  find 
that  there  has  been  a  violation  of  the  law  in  what  has  been  done, 
the  transaction  must  stand.  We  cannot  introduce  a  new  principle 
of  law  in  order  to  benefit  the  creditors  of  the  company.  If  we 
give  the  resolutions  a  fair  construction,  not  as  intended  to  effect  a 
compulsory  conversion  of  the  shares  of  all  the  shareholders,  but  as 
giving  the  directors  power  to  convert  the  shares  of  those  share- 
holders who  wished  it,  the  case  comes  quite  within  the  principle  of 
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CampbelTs  Case  (1).    Teasdale  accepted  shares  in  exchange  for  his  u  J  J. 

old  shares,  according  to  the  resolutions.  He  sold  and  transferred  to  i873 

the  purchasers  some  years  ago  the  shares  which  he  received,  and  teasdali 

in  my  opinion  he  is  free.  I  am  well  satisfied  to  find  that  a  hond  ^J^- 
fide  transaction  which  took  place  so  long  ago  can  be  supported. 


Sir  G.  Mellish,  LJ.  : — 

I  am  of  the  same  opinion.  SnelVs  Case  (2)  and  Cam;pheirs  Case  are 
direct  authorities  that  where  the  articles  authorize  the  surrender 
of  shares,  such  a  surrender  is  valid  if  made  hond  fide,  and  with  a 
view  to  the  benefit  of  the  company.  Then  was  a  surrender  autho- 
rized by  the  articles  ?  The  articles  originally  contained  no  such 
provision,  and  the  question  turns  upon  this,  whether  the  resolutions 
effectually  altered  the  articles  so  as  to  give  such  authority.  If  the 
resolutions  were  to  be  construed  literally,  as  by  their  own  force  con- 
verting the  shares  without  the  consent  of  the  holders,  then  I  think 
they  would  be  ultra  vires,  and  void.  But,  like  all  other  documents, 
they  ought  to  be  construed  reasonably,  ui  res  magis  valeat  quam 
pereaty  and  they  ought,  I  think,  to  be  construed  as  only  intended 
to  give  power  to  the  directors  to  accept  surrenders  of  old  shares, 
and  issue  new  shares  in  their  stead.  An  article  to  that  effect 
would  have  been  valid.  Teasdale  acted  on  the  resolutions,  gave  up 
the  certificates  of  his  old  shares,  got  new  shares,  and  transferred 
those  new  shares.  I  think  that  thereupon  he  ceased  to  be  a  mem- 
ber of  the  coir  ay.  It  is  said  that  he  was  kept  on  the  register 
of  shareholderb.  If  that  was  so — and  the  books  of  the  company- 
are  in  such  confusion  that  it  is  hard  to  say  whether  it  was  so  or 
not — he  was  kept  there  merely  through  a  blunder  on  the  part  of 
the  company.  It  is  clear  that  the  company  never  meant  to  hold 
him  out  as  a  member,  and  it  is  certain  that  he  never  assented  to 
being  held  out  as  such.  His  position  cannot  be  altered  by  the 
careless  way  in  which  the  register  was  kept. 

Solicitors :  Mr.  Wynne,  for  A.  S.  Mather,  Liverjoool ;  Messrs. 
Shares,  Parkers,  <&  Co.,  for  Messrs.  Harvey  &  Alsop,  Liverj^ool. 

(1)  Ante,  p.  1.  (2)  Law  Rep.  5  Ch.  22. 
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L.C.      In  re  MATLOCK  OLD  BATH  HYDROPATHIC  COMPASS  Y. 

and  L.  J  J. 

1873  MAYNAED'S  CASE. 

iVo/;.  19,  20.    Contributory — Subscriber  of  Memorandum — Fully  paid-up  Shares — Payment — 

Set-off. 

M.  subscribed  the  memorandum  of  a  company  ia  November,  1865,  for  100' 
£10  shares,  and  became  a  director  and  chairman.  The  100  shares  were  regis- 
tered in  his  name  before  March,  1866.  On  the  1st  of  March  1866,  he  signed 
a  written  agreement  to  sell  certain  land  to  the  company  for  £1000,  and  he- 
afterwards  conveyed  it  to  the  company,  signing  the  usual  receipt  for  the 
purchase-money.  It  did  not  appear  that  any  money  was  ever  paid  to  him, 
but  bis  shares  were  treated  as  fully  paid  up.  At  a  meeting  of  the  company 
on  the  28th  of  March,  1866,  the  directors  stated  that  they  had  bought  pro- 
perty on  advantageous  terms,  the  vendors  having  agreed  to  accept  £1000, 
part  of  the  purchase-money,  in  fully  paid-up  shares.  Some  time  after  the 
agreement  had  been  entered  into,  a  minute  was  made  in  the  directors' 
minute  book  stating  that  100  paid-up  shares  had  been  allotted  to  M.  in 
payment  of  his  purchase-money.  No  shares,  however,  were  in  fact 
allotted  to  him.  The  prospectus  contained  a  statement  similar  to  that  in 
the  report.  The  company  having  afterwards  been  ordered  to  be  wound  up,  M. 
was  found  on  the  register  for  100  paid-up  shares,  but  the  official  liquidator 
aj)plied  to  put  him  on  the  list  of  contributories  for  100  other  shares  on  which 
nothing  had  been  paid,  i/.,  in  his  affidavits,  stated  that  he  had,  during  the 
negotiation  for  purchase,  offered  to  accept  the  £1000  in  paid-up  shares  or  tO' 
invest  it  in  paid-up  shares,  and  that  on  the  completion  of  the  purchase  100 
paid-up  shares  were  allotted  to  him  and  received  by  him  in  satisfaction  of 
the  £1000  :— 

Held  (reversing  the  decison  of  Bacon,  V.C.),  that  ilf.  was  to  be  treated 
only  as  the  holder  of  fully  paid-up  shares,  for  that  on  the  terms  of  the 
contract  and  conveyance  the  company  were  bound  to  pay  him  £1000  in 
cash,  and  that  by  this  his  liability  on  the  100  shares  for  which  he  signed  the 
memorandum  of  association  was  satisfied,  and  that  the  expressions  in  the 
prospectus,  the  report,  the  directors'  minute,  and  iHf.'s  affidavits,  were 
not  sufficient  to  lead  to  the  conclusion  that  M.  sold  to  the  company  for  100 
fully  paid-up  shares  distinct  from  the  shares  for  which  he  signed  the 
memorandum. 

This  was  an  appeal  by  Mr.  Maynard  from  a  decision  of  Vice- 
Chancellor  Bacon  placing  him  on  the  list  of  contributories  for  100 
shares  on  which  nothing  had  been  paid,  in  addition  to  110  fully- 
paid  up  shares. 

The  company  was  registered  on  the  29th  of  ISTovember,  1865,. 
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as  a  company  limited  by  shares.    The  nominal  capital  was  £25,000      L.  C. 

in  2500  shares  of  £10  each.    The  Appellant  subscribed  the  memo- 

.  1873 

randum  of  association  for  100  shares,  was  named,  in  the  articles   

of  association,  one  of  the  first  directors,  and  became  chairman  of  ^^q^q^^  ^ 

the  company.   These  100  shares  appeared  to  have  been  registered   

in  his  name  some  time  before  March,  1866.  The  articles  provided 
that  at  the  first  general  meeting  all  the  directors  should  retire, 
but  should  be  eligible  for  re-election.  The  holding  twenty  shares 
was  the  qualification  for  being  a  director.  The  first  general  meet- 
ing took  place  on  the  28th  of  March,  1866.  The  Appellant  acted 
as  chairman  at  that  meeting,  and  was  re-elected  a  director. 

The  object  of  the  company  was  to  set  up  a  hydropathic  esta- 
blishment on  the  site  of  the  Old  Bath  Hotel  at  Matloch.  This  site 
belonged,  as  to  part,  to  the  Appellant  and  Messrs.  Crompton,  HaJle- 
well,  and  Wig^ram,  in  undivided  shares,  and,  as  to  the  rest,  to  the 
Appellant  solely,  and  the  company  were  put  in  possession  in 
November,  1865.  The  Appellant  stated  in  one  of  his  affidavits  as 
follows: — "Prior  to  the  10th  of  May,  1865,  Messrs.  Crompton, 
Hallewell,  and  Wi^ram,  and  I  had  proposed  to  sell  the  property  to 
the  company  for  £4500,  I  offering  to  accept  paid-up  shares  in  the 
company  to  the  extent  of  £1000  in  payment  for  that  portion  of 
the  purchase-money  w^hich  belonged  exclusively  to  me,  or  to  invest 
£1000,  part  of  the  purchase-money,  in  paid-up  shares  of  the  com- 
pany ;  and  at  a  meeting  of  the  persons  who  were  intended  to  be 
the  first  directors  of  the  company  when  formed,  held  on  the  10th 
of  May,  1865,  it  was  resolved  that  the  necessary  steps  should  be 
taken  to  incorporate  the  company,  and  that  the  secretary  should 
be  and  he  was  thereby  authorized  to  enter  into  a  contract  for  and 
in  the  name  of  the  company  for  the  purchase  of  the  Old  Bath 
Hotel  property  for  £4500,  on  the  understanding  that  the  vendors 
agree  to  invest  £1000,  part  of  the  purchase-money,  in  paid-up 
shares  of  the  company." 

No  agreement  for  purchase  was  signed  till  the  1st  of  March, 
1866,  when  two  contracts  were  entered  into,  one  being  for  the  sale 
to  the  company  at  the  price  of  £3500  of  that  part  of  the  property 
in  which  the  Appellant  had  only  an  undivided  share — the  other 
relating  to  that  of  which  he  was  sole  owner.  The  latter  was  a 
contract  for  sale  to  the  company  at  the  price  of  £1000,  with  the 
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L.  C.  usual  provision  for  payment  of  interest  if  the  purcliase- money- 
was  not  paid  on  the  day  named  for  completion.  The  Appellant, 
by  his  afiSdavit,  stated :  "  Though  it  is  not  so  expressed  in  the 
agreement,  there  was  a  verbal  understanding  between  me  and  the 
company  that  I  would  invest  the  said  £1000  in  paid-up  shares  of 
the  company,  as  referred  to  in  the  said  resolutions  of  the  10th  of 
May,  1865,  or  accept  the  purchase-money  in  paid-up  shares." 

The  prospectus,  the  date  of  which  did  not  appear,  stated  that 
"  The  directors  have  made  a  satisfactory  arrangement  for  the  pur- 
chase of  the  well-known  Old  Bath  Hotel,  together  with  the  pre- 
mises and  pleasure-grounds  belonging  thereto,  the  vendor  taking 
£1000  of  the  purchase-money  in  paid-up  shares." 

The  report  presented  to  the  meeting  of  the  28th  of  March, 
1866,  stated  that  "The  directors  have  purchased  the  Old  Bath 
Hotel  property  for  £4500,  on  advantageous  terms.  The  vendors 
have  agreed  to  accept  £1000,  part  of  the  purchase-money,  in  paid- 
up  shares  of  the  company,  and  to  take  a  mortgage  on  the  land  for 
the  balance,  £3500,  at  £4  10s.  per  cent,  per  annum." 

In  a  minute  of  the  proceedings  of  the  directors  of  the  same 
date,  it  was  stated  that  100  fully  paid-up  shares  had  been  issued 
to  the  Appellant  in  part  payment  of  his  purchase-money.  No 
such  allotment,  however,  was  made. 

Some  time  afterwards  in  the  same  year  Maynard  executed  a 
conveyance  to  the  company,  giving  the  usual  receipt  for  the  pur- 
chase-money. No  fresh  shares  were  allotted  to  him,  but  he  re- 
mained on  the  register  for  his  original  shares,  which  appeared  to 
have  been  treated  as  fully  paid-up.  In  April,  1867,  ten  other 
shares  were  allotted  to  him,  and  he  paid  up  in  cash  all  the  calls 
on  them.  He  never  was  placed  on  the  register  in  respect  of  any 
further  shares.  He  stated  in  one  of  his  affidavits  as  follows: — 
*'  The  said  sum  of  £1000  was  not,  nor  was  any  part  thereof,  ever 
in  fact  paid  to  me,  but  on  the  completion  of  the  purchase  100 
paid-up  shares  in  the  company  of  £10  each  were  allotted  to  me, 
and  I  accepted  the  same  as  £1000  money's  worth  in  payment  and 
satisfaction  of  the  purchase-money  for  the  said  property,  of  which 
1  was  sole  owner  as  aforesaid,  and  in  fulfilment  of  the  under- 
standing that  I  would  invest  £1000,  part  of  the  purchase-money, 
in  fully  paid-up  shares  of  the  company." 
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No  trace  appeared  of  the  Appellant  ever  having  received  any 
cash  on  account  of  his  £1000  purchase-money. 

The  company  having  been  ordered  to  be  wound  up,  the  official 
liquidator  applied  to  put  the  Appellant's  name  on  the  list  of  con- 
tributories  for  the  100  shares  in  respect  of  which  he  subscribed 
the  memorandum  in  addition  to  the  110  shares  for  which  he  was 
on  the  register,  and  which  were  admitted  to  be  fully  paid-up 
shares.  Yice-Chancellor  Bacon  decided  in  favour  of  the  conten- 
tion of  the  official  liquidator  (1). 


L.  c. 

and  L.  JJ 

1873 

Maynard' 
Case. 


(1)  1873.  July  24. 

SiK  James  Bacon,  Y.C,  after  stating 
the  facts,  and  referring  to  the  above  ex- 
tracts from  Mr.  Maynard's  affidavits, 
continued  : — 

That  is  the  whole  material  evidence 
in  this  case ;  and  in  the  written  evidence, 
in  which,  if  the  arrangement  spoken  of 
by  Mr.  Maynard  in  his  last  affidavit 
had  ever  been  come  to,  there  ought  to 
have  been  some  mention  of  it,  I  find  a 
total  blank,  and  an  entire  absence  of 
any  statement  of  fact  from  which  I  can 
properly  draw  any  conclusion  that  such 
arrangement  existed.  On  the  other 
hand,  I  find  the  facts  plain  ;  the  memo- 
randum of  association  is  signed,  and 
for  mouths  after  that  this  gentleman, 
being  a  director  of  the  company — upon 
which  I  lay  no  greater  stress  than  the 
case  positively  requires  me  to  do — he,  as 
a  director  interfering  with  the  manage- 
ment of  the  company,  carries  on  the 
operations  of  the  company  from  No- 
vember, 1865,  to  March,  1866,  without 
any  suggestion  that  he  was  not  the 
absolute  owner  of  the  100  shares  which 
had  been  his  from  the  time  he  signed 
the  memorandum  ;  and  against  credi- 
tors who  are  asking  to  be  paid  by  the 
shareholders  in  this  company,  am  I  to 
say  that  by  this  transaction,  evidenced 
by  such  documents  as  I  have  referred 
to,  this  gentleman  has  acquitted  him- 
self of  his  obligation  ?  He  is  a  holder 
of  110  paid-up  shares ;  beyond  all 


doubt,  he  is  no  less  the  holder  of  100 
shares  which  he  contracted  to  take  by 
signing  the  memorandum  of  associa- 
tion, and  to  hold  otherwise  would  be  to 
deny  the  plain  facts  of  the  case.  It  is 
not  necessary  to  go  into  the  various 
authorities  which  have  been  referred  to. 
The  circumstances  which  have  given 
rise  to  the  decisions  that  have  been  re- 
ferred to  have  often  been  very  embar- 
rassing, and  the  particulars  on  which 
the  judgment  is  founded  sometimes 
very  minute ;  but  in  no  case  has  the 
Court  departed  from  that  wholesome 
principle,  that  where  the  transactions 
of  the  parties  are  recorded  in  written 
documents  you  must  rely  on  the  writ- 
ten documents,  and  you  must  not  rely 
on  any  suggestion  of  an  understanding 
confirmed  and  corroborated  by  what 
has  been  done  between  the  parties. 
IS ow  what  corroboration  is  there?  I 
have  observed  on  the  absence  of  the 
mention  of  any  material  fact  in  the 
written  documents.  What  corrobora- 
tion is  there  of  any  part  of  this  case  ? 
What  is  there  inconsistent  with  the 
fact  that  after  November,  1865,  the 
100  shares  of  which  Mr.  Maynard  was 
the  owner  were  his  for  all  purposes, 
and  might  have  been  sold  and  dealt 
with  by  him,  and  were  his  property  to 
all  intents  and  purposes  ?  There  was 
no  agreement  binding  anybody  that  he 
would  sell  for  £1000,  or  any  other  sum, 
his  interest  in  that  divided  part  of  the 
property  which  is  mentioned.    If  he 
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Maynard's      Mr.  Kay,  Q.O.,  and  Mr.  Ince,  for  the  Eespondent. 
Case. 

The  following  cases  were  referred  to :  Migotti's  Case  (1) ;  Brum- 
mond's  Case  (2) ;  FeWs  Case  (3) ;  Forbes  and  Judd's  Case  (4) ; 
In  re  Baglan  Hall  Colliery  (5) ;  Jones  s  Case  (6)  ;  Fother gill's 
Case  (7) ;  Spargo's  Case  (8)  ;  Black  &  Co.'s  Case  (9).] 

Lord  Selborne,  L.C.  : — 

The  question  in  this  ease  is  one  of  payment  or  no  payment,  the 
liability  of  the  Appellant  to  pay  up  to  the  company  the  full  amount 
of  the  shares  for  which  he  subscribed  the  memorandum  of  associa- 


had  died,  the  company  had  no  means 
of  enforcing  the  performance  of  the 
undertaking  or  agreement  which  is  re- 
ferred to.  His  heir-at-law  or  devisee 
would  not  have  been  bound  to  sell  for 
£1000  if  the  shares  in  this  company- 
had  increased  greatly  in  value,  as  they 
might  have  done.  He  would  not  have 
been  obliged  to  take  the  burthen  on 
himself,  if  it  was  a  burthen.  If  it 
was  a  benefit,  he  might  have  claimed 
it ;  but  he  was  under  no  sort  of  obli- 
gation between  November  and  March 
to  do  anything  with  this  company  in 
respect  of  the  sale  of  his  land  when  he 
did,  in  the  very  words  which  he  him- 
self uses  on  the  completion  of  the 
purchase,  have  100  shares  allotted  to 
him,  and  took  them  as  paid-up  shares. 
FothergilVs  Case  (Law  Rep.  8  Ch. 
270),  which  has  been  referred  to,  is  a 
very  valuable  decision  in  my  opinion, 
as  it  has  established  the  principle 
on  which  alone  the  Court  can  safely 
act.  The  Lord  Chancellor,  although 
he  considered  it  to  be  his  duty  to 
examine  the  other  cases,  so  far  as 
they  had  any  application  to  that  which 
was  before  the  Court,  relied  wholly  and 


entirely  on  the  written  testimony  or 
the  documentary  evidence  which  was 
before  him,  and  excluded  from  consi- 
deration— as  in  my  opinion,  if  I  may 
say  so  with  deference,  there  ought  to 
be  excluded  from  consideration  here — 
all  that  was  said  about  the  intention  of 
the  parties.  I  can  collect  no  intention 
from  what  has  been  done  by  the  par- 
ties, except  the  intention  which  the 
documentary  evidence  plainly  ex- 
presses ;  and  in  my  opinion,  by  signing 
the  memorandum  of  association,  Mr. 
Maynard  became  and  is  the  holder  of 
100  shares  not  paid  up,  and  is  under 
all  the  liabilities  and  obligations  which 
attach,  under  the  Companies  Act,  to 
the  holder  of  such  shares  in  a  joint 
stock  company. 

(1)  Law  Eep.  4  Eq.  238. 

(2)  Ibid.  4  Ch.  772. 

(3)  Ibid.  5  Ch.  11. 

(4)  Ibid.  5  Ch.  270. 

(5)  Ibid.  5  Ch.  346. 

(6)  Ibid.  6  Ch.  48. 

(7)  Ibid.  8  Ch.  270. 

(8)  Ibid.  8  Ch.  407. 

(9)  Ibid.  8  Ch.  254. 
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tion  being  unquestionable,  and  the  company  having  been  free  to  L.  C. 
accept  the  payment  in  any  honest  way.    If  the  contract  for  the 
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sale  of  the  Appellant's  property  to  the  company,  dated  the  1st  of 
March,  1866,  and  the  conveyance  consequent  thereon,  expressed  ^^q^^^^  ^ 

the  true  agreement  between  the  parties,  the  company  became   

bound  to  pay  the  Appellant  £1000,  the  same  sum  which  he  was 
liable  to  pay  them  for  the  shares  in  question,  and  there  was  no 
diflSculty  in  point  of  law  in  setting  off  one  payment  against  the 
other;  which,  from  the  evidence  before  us,  we  are  satisfied  was 
the  thing  intended  to  be  done,  and  actually  done,  so  far  as  the 
parties  could  do  it.  Whatever  difficulty  there  is  in  the  case  arises 
from  the  statement  in  the  prospectus,  which  I  assume  to  have 
been  issued  after  the  registration  of  the  memorandum  of  associa- 
tion, to  the  effect  that  the  company  had  made  a  satisfactory 
arrangement  for  the  purchase  of  the  Appellant's  property,  the 
vendor  taking  £1000  of  the  purchase-money  in  paid-up  shares  of 
the  company ;  and  from  the  facts  that  the  Appellant,  who  was  the 
chairman  and  a  director  of  the  company,  must  be  taken  to  have 
authorized  the  statement,  and  that  the  company  was,  from  the 
commencement  of  its  legal  existence  in  November,  1865,  in  pos- 
session of  this  property  upon  the  terms,  as  must  be  supposed,  of 
some  parol  agreement  for  its  purchase.  It  further  appears  that 
some  months  before  the  formation  of  this  company  itSj  promoters 
had  authorized  their  secretary  to  negotiate  for  the  purchase  of  this 
property,  on  the  understanding  that  the  £1000  in  question,  which 
was  to  be  part  of  the  entire  purchase -money,  should  be  invested  by 
the  vendor  in  paid-up  shares  of  the  company ;  that  a  report  was 
made  by  the  directors  to  the  shareholders  on  the  28th  of  March, 
1866,  stating  that  the  vendor  had  agreed  to  accept  £1000,  part  of 
the  purchase-money,  in  paid-up  shares  of  the  company ;  and  that  in 
a  board  minute  of  the  same  date  it  is  stated  that  100  paid-up 
shares  had  been  issued  to  the  Appellant  in  part  payment  of  the 
purchase-money.  The  Vice-Chancellor  seems  to  have  regarded 
this  minute,  and  some  passages  in  the  Appellant's  evidence,  as  suf- 
ficient proof  that  he  did  in  fact  receive,  in  payment  for  the  land, 
paid-up  shares  not  identified  with  the  shares  for  which  he  signed 
the  memorandum.  But  in  this  view  of  the  facts  we  cannot  agree. 
It  seems  to  us  clear  that  no  paid-up  shares  were  ever  allotted  to  or 
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L.  c.      registered  in  the  name  of  the  Appellant  in  addition  to  the  shares 
now  in  question,  which  appear  to  have  been  registered  some  time 
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—  before  March,  1866.  The  question,  to  my  mind,  is,  whether  thi& 
^^"^Case^^'^  evidence  obliges  or  entitles  us  to  disregard  the  terms  of  the 
— -  written  contract  of  the  1st  of  March,  1866,  and  the  subsequent 
conveyance,  and  to  hold  that  the  Appellant  was  never,  after  he 
subscribed  the  memorandum  of  association,  a  creditor  of  the  com- 
pany for  £1000,  but  only  a  creditor  for  100  paid-up  shares  in  the 
company.  If  that  were  the  proper  conclusion,  I  should  myself 
agree  with  the  Yice-Chancellor,  and  should  not,  as  at  present 
advised,  be  able  to  hold  that  the  shares  for  which  the  Appellant 
subscribed  the  memorandum  were,  or  could  be,  paid  up  by  setting 
off  against  them  the  right  which,  upon  that  supposition,  he  w^ould 
have  had  against  the  company  to  call  for  the  allotment  or  issue 
to  him  of  100  other  fully  paid-up  shares.  He  was  the  chairman 
of  the  company,  and  the  directors,  as  I  understand,  had  no  power 
to  invest  any  part  of  the  funds  of  the  company  in  the  purchase  of 
its  own  shares.  But  I  do  not  think  we  are  either  obliged  or 
entitled  so  to  deal  with  the  written  agreements,  which,  as  far  as 
appears,  were  entered  into  in  perfect  good  faith,  and  which  cannot, 
in  my  opinion,  be  controlled  by  the  prospectus,  or  the  report,  or 
the  board  minute  to  which  I  have  referred.  It  may  have  been 
the  true  meaning,  although,  in  my  judgment,  it  is  not  aptly  or 
accurately  expressed,  alike  of  the  prospectus,  the  report,  and  the 
minute,  that  the  Appellant,  as  vendor  to  the  company,  would  not 
require  the  £1000  to  be  paid  to  him  in  money,  but  would  be 
content  to  have  it  applied  in  paying  up  his  shares,  or — to  use  the 
expression  of  the  promoters,  in  the  authority  given  by  them  to 
their  secretary  the  year  before — that  he  would  so  invest  the  £1000. 
This  operation,  though  not  equally  advantageous  to  the  com- 
pany as  if  they  had  obtained  the  right  to  require  from  the  Appel- 
lant, as  a  shareholder,  payment  of  the  full  sum  of  £1000  in 
cash,  and  also  the  right  to  his  land  without  any  money  payment 
on  the  delivery  to  him,  as  vendor,  of  a  certificate  for  100  paid-up 
shares  in  the  company,  was  nevertheless  beneficial  to  them,  as  it 
relieved  them  from  the  necessity  of  paying  down  £1000  in 
money  out  of  the  previously  paid-up  funds  of  the  company.  The 
proper  conclusion  of  fact  from  the  whole  evidence,  notwithstanding 
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some  inaccuracies  of  language  in  the  Appellant's  affidavits,  cor-      L.  c. 
responding  with  similar  inaccuracies  in  the  documents  referred  to, 
seems  to  me  to  be,  that  this,  and  this  only  was  the  operation 
throughout  intended,  and  that,  as  suggested  by  Mr.  Amphlett,  when  ^'^Jfg'^^^  ^ 

an  allotment  of  paid-up  shares  was  spoken  of  in  the  board  minute   

of  the  28th  of  March,  1866,  nothing  more  was  meant  than  that 
the  Appellant  had  his  right  recognised  to  the  issue  of  certificates 
shewing  that  the  100  shares  registered  in  his  name  were,  in  March, 
1866,  fully  paid  up  by  setting-off  against  the  amount  due  on 
them  the  purchase-money  for  the  land.  Consistently,  therefore, 
with  all  that  was  decided  or  said  in  FothergilVs  Case  (1),  I  think 
that  the  Appellant  ought  not  to  be  on  the  list  for  these  100  shares 
otherwise  than  as  fully  paid-up  shares. 


Sir  W.  M.  James,  L  J.  :— 

I  am  of  the  same  opinion.  It  appeared  to  me  almost  from  the 
first,  with  deference  to  the  view  of  the  Vice- Chancellor,  that  really 
this  was  a  plain  case  on  the  documents  themselves.  The  Appel- 
lant was,  beyond  all  question,  liable  to  pay  for  100  shares,  and, 
beyond  all  question,  he  did,  by  a  written  agreement — the  only 
binding  agreement  between  him  and  the  company — and  by  a  con- 
veyance, sell  his  land  partly  for  £1000.  That  £1000  was  applied 
by  him  in  payment  of  the  shares  which  he  so  contracted  to  take. 
It  appears  to  me,  that  being  so,  unless  in  some  proper  proceeding 
based  on  proper  materials  that  agreement  and  that  conveyance  are 
set  aside  or  rectified,  it  is  impossible  to  raise  such  an  equity  as  is 
suggested  here  by  way  of  equitable  replication  or  answer  to  the 
plea  of  payment.  If,  indeed,  the  case  could  be  brought  up  to  this, 
that  the  whole  transaction  was  a  sham  and  a  fraud  from  the  begin- 
ning— a  mere  contrivance  to  enable  the  chairman  to  pay  up  £1000 
for  his  shares — ^that  would  be  a  different  thing  ;  but  if  the  case  is 
rested  upon  a  refined  equity  arising  upon  a  right  to  have  the  docu- 
ments actually  signed  by  the  parties  modified  or  rectified,  by  reason 
of  something  said  or  done,  or  by  reason  of  something  stated  in  some 
other  document,  then  I  am  of  opinion  that  such  a  case  is  not 
capable  of  being  raised  on  the  trial  of  an  issue  whether  the  money 
was  paid  or  not. 

(1)  Law  Eep.  8  Ch.  270. 
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L.  C.      SiK  G.  Mellish,  L.J. : — 

and  L.  JJ. 

I  am  of  the  same  opinion.    Upon  the  written  documents,  if  we 
look  at  them  alone,  the  case  is  clear  enough.    By  signing  the 
^Ca4^^  ^   memorandum  of  association  the  Appellant  became  the  holder  of 
100  shares  not  paid  up.    By  a  written  agreement  he  sold  land  to 
the  company  for  £1000,  and  he  conveyed  that  land  to  the  com- 
pany and  signed  a  receipt  acknowledging  he  had  received  the 
£1000.    It  is  quite  plain  (and  that  is  not  disputed)  that  that 
£1000  was  never  paid.   The  only  £1000  to  which  it  can  be  re- 
ferred is  the  £1000  which  he  owed  on  his  shares.    If  it  stood 
there,  the  matter  is  quite  plain.    But  the  Vice-Chancellor  came 
to  the  conclusion,  principally  from  expressions  in  the  Appellant's 
own  affidavits,  that  in  reality  100  additional  paid-up  shares  were 
allotted  to  him  at  the  time  when  the  conveyance  was  executed, 
and  that  in  reality,  although  he  signed  the  receipt  admitting  that 
he  had  received  £1000  in  money,  what  he  really  had  received  was 
100  additional  paid-up  shares.    Now  there  is  certainly  no  evidence 
in  the  books  of  the  directors  of  any  allotment  of  such  additional 
100  shares,  neither  is  he  registered  for  the  additional  100  shares, 
but  he  is  only  registered  for  the  original  100  shares  in  respect  of 
which  he  signed  the  memorandum.    I  cannot  help  coming  to  the 
conclusion  that  the  expressions  in  his  affidavit  are  merely  in- 
accurate expressions  which  it  is  very  likely  that  persons  might 
fall  into  from  not  seeing  the  exact  legal  effect  of  signing  the 
memorandum.    In  my  opinion  the  burthen  of  proof  is  clearly  on 
the  official  liquidator  to  shew  that  there  were  really  allotted  to 
the  Appellant,  and  that  he  did  accept,  100  additional  shares 
besides  those  in  the  memorandum.     Looking  at  that,  I  think 
before  the  official  liquidator  can  rely  on  what  may  very  probably 
be  inaccurate  expressions  in  the  Appellant's  affidavit,  he  should 
have  cross-examined  him,  and  have  said,  "  Did  you  really  mean 
by  this  to  say  that  you  got  100  additional  paid-up  shares  ?  How 
do  you  account  for  these  shares  in  the  memorandum  ?"    If  that 
had  been  done,  I  have  not  the  least  doubt  that  he  would  have 
explained,  and  would  have  said,  "  I  considered  that  they  were  all 
the  same  shares,  and  that  there  was  no  additional  allotment  at  all." 
I  entirely  agree  with  the  judgments  that  have  been  given. 

Solicitors :  Messrs.  Satchell  &  Chappie ;  Messrs.  White  dt  Sons, 
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ELMEE  V.  CEEASY. 

aud  L.  JJ, 

[1873    E.    19.]  1873 
Answer — Mortgagee — Redemption  Suit — Accounts,  Nov.  18,  25. 

A  Defendant  in  a  redemption  suit,  who  admits  that  the  Plaintiff  is 
entitled  to  a  decree,  cannot  refuse  to  set  out  in  his  answer  his  accounts  as 
mortgagee.  The  rule  as  to  answering  applicable  to  redemption  suits  is  the 
same  as  for  any  other  suits  for  accounts. 

Order  oi  Malins,  V.O.,  aflBrmed. 

The  bill  in  this  case  was  filed  by  Bohert  Elmer^  as  heir-at-law  to 
his  father,  William  Elmer,  and  stated  that,  by  an  indenture  dated 
in  or  about  the  year  1844,  and  made  between  William  Elmer  and 
John  Creasy,  William  Elmer  conveyed  to  John  Creasy  a  piece  of 
land  at  Upwell,  subject  to  redemption  on  payment  of  £1800  and 
interest.  That  William  Elmer  died  in  1853  intestate ;  and  that 
shortly  afterwards  J.  Creasy  went  into  the  receipt  of  the  rents  and 
profits  as  mortgagee,  and  continued  so.  That  the  rents  and  profits 
were  far  more  than  sufficient  to  keep  down  the  interest,  and  that 
the  principal  sum  was  very  much  reduced.  That  Creasy  refused 
to  state  what  was  then  due  to  him  as  mortgagee.  And  the  bill 
prayed  for  an  account  with  rests,  and  that,  on  payment  of  what 
was  due,  the  Defendant  Creasy  might  be  ordered  to  reconvey. 

The  Plaintiff  filed  interrogatories,  one  of  which  asked  that  the 
Defendant  might  set  forth  a  full,  true,  and  particular  account  of  all 
rents  and  profits  of  the  mortgaged  hereditaments  received  by  him, 
or  come  to  his  hands  or  to  the  hands  of  any  person  or  persons  by 
his  order  or  for  his  use ;  specifying  the  dates  when,  and  the  persons 
from  whom,  and  the  times  at  which,  he  had  received  the  same  and 
every  part  thereof,  and  how  and  in  what  manner  he  had  applied 
each  and  every  part  thereof. 

The  Defendant,  by  his  answer,  stated  that  the  principal  money 
had  not  been  reduced  by  the  surplus  rents,  and  submitted  that  it 
would  be  premature  to  set  forth  the  accounts  in  the  answer,  and 
that  he  was  not  bound  to  do  so.  That  the  Plaintiff  had  never, 
except  by  his  bill,  offered  to  redeem ;  and  that  the  Defendant  had 
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L.  C.      never  refused  to  render  an  account,  or  to  state  the  amount  claimed 
by  him  in  respect  of  the  said  mortgage  debt. 

The  Plaintiff  excepted  to  this  answer  for  insufficiency,  in  not 
laving  answered  the  interrogatory  as  to  the  accounts.    The  Yice- 
Creasy.     Cimncellor  Matins  allowed  the  exceptions. 
The  Defendant  appealed. 

Mr.  Hemming,  in  support  of  the  appeal : — 

There  is  no  authority  that  a  mortgagee  is  bound,  in  his  answer 
to  a  bill  for  redemption,  to  set  out  his  accounts.  The  Defendant 
submits  to  a  decree,  and  will  then  account,  which  is  all  that  can 
be  required.  No  discovery  which  these  accounts  would  give  could 
be  of  any  use  to  the  Plaintiff,  and  the  Defendant  ought  not  to  be 
required  to  go  to  all  this  expense  and  trouble.  It  might,  and  often 
would,  lead  to  great  vexation  and  oppression,  as  redemption  suit& 
are  frequently  instituted  by  paupers.  No  doubt  a  trustee  or  exe- 
cutor must  set  out  his  accounts  in  his  answer,  but  he  is  in  a 
fiduciaiy  position,  which  a  mortgagee  is  not. 

Mr.  Ince,  for  the  Plaintiff : — 

The  fact  that  the  accounts  will  be  taken  under  the  decree  is  no 
reason  why  the  Defendant  should  not  set  them  out  in  his  answer : 
White  V.  Williams  (1).  This  is  a  redemption  suit,  and  the  Plain- 
tiff will  have  to  pay  for  the  answer  which  he  requires.  He  has  a 
right  to  know  the  state  of  the  accounts,  so  as  to  be  able  to  deter- 
mine whether  he  will  go  on  with  the  suit :  Brookes  v.  Boucher  (2)  ; 
and  whether  he  can  make  out  a  case  for  an  account  with  rests, 
for  which  at  present  he  has  no  materials  :  Donovan  v.  Fricher  (3) ; 
Quarrell  v.  Bechford  (4).  The  Defendant  does  not  even  state  how 
much  he  claims  as  due  to  him :  Carver  v.  Pinto  Leite  (5).  De  La  Bue 
V.  Dickinson  (6)  does  not  apply. 

Mr.  Hemming,  in  reply  : — 

It  is  now  admitted  that  the  Plaintiff  is  only  fishing  for  infor- 
mation, and  wants  to  see  whether  he  cannot  file  a  better  bill.  The 

(1)  8  Ves.  193.  (4)  1  Madd.  269. 

(2)  8  Jur.  (N.S.)  639.  (5)  Law  Kep.  7  Ch.  90. 

(3)  Jac.165.  (6)  3  K.  &  J.  388. 
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Court  will  not  encourage  such  a  practice,  which  may  be  used  as  a 
means  of  extorting  money  by  threatening  to  put  the  Defendant  to 
the  expense  of  making  out  an  account  which  necessarily  extends 
over  many  years. 


Nov.  25.  Lord  Selborne,  L.C,  now  delivered  the  judgment 
of  the  Court : — 

The  question  in  this  case  is  whether  a  mortgagee  in  possession, 
Defendant  to  a  bill  for  redemption ,  admitting  himself  to  ho 
redeemable,  can  wholly  decline  answering  interrogatories  as  to 
the  state  and  particulars  of  the  account  which  it  is  one  of  the 
objects  of  the  suit  to  take. 

We  find  no  authority,  and  we  see  no  reason,  for  treating  a 
redemption  suit  as  subject  to  any  different  rule  in  this  respect  from 
that  applicable  to  a  suit  for  any  other  kind  of  accounts  necessary 
for  or  consequential  upon  the  principal  relief  prayed. 

The  question  whether,  before  the  abolition  of  the  Masters'  offices, 
(when  exceptions  to  answers  for  insufficiency  were  heard,  in  the 
first  instance,  by  the  Masters  and  not  by  the  Court),  a  Defendant 
to  an  ordinary  suit  for  such  accounts  could  by  answer  protect  him- 
self from  discovery  as  to  the  particulars  of  the  accounts  prayed,  is 
discussed  by  Sir  James  Wigram,  in  sections  159  to  185  of  his  work 
on  Discovery,  and  by  Mr.  iZare,  in  part  iv.  chap.  i.  of  his  work  on 
the  same  subject,  with  the  usual  ability  of  those  writers.  The 
result  is  that  (although,  during  the  interval  between  Lord  Kenyons 
appointment  as  Master  of  the  Eolls  and  the  accession  of  Lord 
Mdon  to  the  Chancellorship,  a  different  practice  was  followed  in 
certain  cases,  of  which  Jacobs  v.  Goodman  (1)  and  Marquis  of 
Bonnegal  v.  Stewart  (2)  are  examples),  the  true  rule,  as  finally 
settled  by  Lord  Eldon  and  his  successors,  was,  that  a  Defendant, 
submitting  to  answer  (even  when  he  altogether  denied  the  Plaintiff's 
title),  was  obliged  to  answer  fully,  not  only  as  to  other  matters, 
but  also  as  to  consequential  matters  of  account. 

The  principle  expressed  in  Sir  James  Wigram' s  first  proposi- 
tion (3),  that  "  the  right  of  a  Plaintiff  to  discovery  is  in  all  cases 

(1)  3  Bio.  C.  C.  487,  n.  (2)  3  Yes.  446. 

(3)  Wigram  on  Discovery,  sect.  25. 
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L.  C.  confined  to  the  question  or  questions  in  the  cause,  which,  accord- 
ing to  the  pleadings  and  practice  of  the  Courts,  is  or  are  about  to 
come  on  for  trial,"  might  indeed  have  seemed  to  justify  the  post- 
ponement, until  after  the  decree,  of  all  discovery  as  to  items  of 
Creasy,  account,  concerning  which  no  special  relief  was  prayed ;  especially  if 
Lord  Gifford  was  right  in  refusing  (as  he  did  in  Law  v.  Hunter  (1) 
and  Walker  v.  Woodward  (2)  )  to  receive  at  the  hearing,  or  to  enter 
in  the  decree  as  read,  evidence  as  to  such  items. 

It  must  also  be  admitted  that  much  unnecessary  delay  and 
expense  might  (and  probably  did,  in  many  cases,)  result  from  the 
rule  that  discovery  as  to  such  matters  could  be  limited  only  by 
demurrer  or  plea.  The  rule,  however,  was  in  fact  established,  both 
on  technical  grounds  (which  may  perhaps  have  lost  some  of  their 
force  since  the  removal  of  the  hearing  of  exceptions  for  insuffi- 
ciency from  the  Masters  to  the  Court),  and  also  because  a  full  dis- 
covery of  the  details  of  the  account  might  in  some  cases  enable  a 
Plaintiff  to  take  an  immediate  and  final  decree  at  the  hearing,  for 
what,  on  the  Defendant's^  own  statement,  might  appear  to  be  due 
to  him ;  and  because,  if  this  part  of  the  discovery  were  postponed 
till  a  later  stage,  the  Plaintiff  might  run  the  risk  of  losing  it  alto- 
gether, by  death  or  other  intervening  accidents. 

In  the  Court  of  Exchequer,  when  that  Court  exercised  Equity 
jurisdiction,  exceptions  to  answers  for  insufficiency  always  came 
immediately  before  the  Court  itself ;  and  a  larger  degree  of  dis- 
cretion as  to  the  allowance  or  disallowance  of  those  exceptions, 
according  to  the  view  which  the  Court  might  take  of  their  materi- 
ality to  the  issues  to  be  determined  at  the  hearing  in  each  parti- 
cular case,  prevailed.  After  the  passing  of  the  Act  for  the  abolition 
of  the  Masters'  Offices,  efforts  were  very  soon  made  to  obtain  in 
this  Court  the  benefit  of  a  limitation  of  the  Plaintiff's  right  to 
discovery  by  answer,  such  as  had  prevailed  on  the  Equity  side  of 
the  Court  of  Exchequer,  and  such  as  had  recommended  itself  to 
the  minds  of  Lord  Kenyon  and  Lord  LougHborough.  In  Swinborne 
V.  Nelson  (3)  and  Clegg  v.  Edmonson  (4),  in  both  which  cases  I 
was  counsel,  this  experiment  was  unsuccessfully  made  before  the 
late  Master  of  the  Kolls ;  nor  is  it  correct  to  say,  that  those  deci- 

(1)  1  Euss.  100.  (3)  16  Beav.  416. 

(2)  Ibid.  107.  (4)  22  Ibid.  125. 
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sions  of  Lord  Romilly  were  ever  reversed  or  overruled  by  the  Court  L.  C. 
of  Appeal.    What  really  happened  in  the  Court  of  Appeal  was, 
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that  the  Lords  Justices  succeeded  in  putting  pressure  upon  the 
parties,  so  as  to  obtain  their  consent  to  reasonable  terms  for  expe- 
diting the  hearing,  including  such  admissions  for  the  purposes  of  Creasy 
that  hearing,  as  their  Lordships  thought  sufficient ;  and  upon  those 
terms,  the  exceptions,  or  the  appeals  from  the  orders  allowing 
them  (I  am  not  sure  which,  for  these  cases  upon  appeal  are  not 
reported),  were  ordered  to  stand  over  till  the  hearing.  Yice- 
Chancellor  Wood,  in  De  La  Bue  v.  DicJcinson  (1)  (an  exactly  simi- 
lar case  to  8ivinborne  v.  Nelson  (2)),  thought  himself  warranted  by 
those  precedents  in  making  an  adverse  order,  that  exceptions 
for  insufficiency  should  stand  over  to  the  hearing. 

It  is  manifest,  however,  that  the  question  of  sufficiency  or  in- 
sufficiency was  by  that  mode  of  dealing  with  it  evaded,  and  not 
determined.  In  all  those  cases  the  Defendant  by  his  answer  had 
wholly  denied  the  Plaintiff's  title  to  relief.  They  furnish  in  any 
view  of  them,  no  authority  for  the  claim  of  a  Defendant  who  admits 
(as  the  Defendant  here  does)  the  Plaintiff's  right  to  relief,  to  refuse 
all  discovery  before  the  hearing  as  to  consequential  matters  of 
account. 

In  the  case  before  us,  the  Plaintiff  asks  by  the  prayer  of  his 
bill  that  the  account  against  the  Defendant,  the  mortgagee,  may 
be  taken  with  rests.  He  has  not  indeed  alleged  in  his  bill  any 
circumstance  entitling  him  by  the  course  of  the  Court  to  that 
particular  relief.  But  if  the  course  of  the  Court  entitles  him  in 
this  stage  of  the  suit  to  discovery  as  to  the  state  of  the  account,  it 
would  be  premature  for  us  to  assume  that  he  may  not  by  means  of 
such  discovery  (and  by  amendment,  if  necessary,  of  his  bill)  be 
enabled  to  present  to  the  Court  at  the  hearing  a  case  requiring 
consideration  in  support  of  that  part  of  the  prayer. 

We  are  not  now  called  upon  to  determine  whether  the  Defen- 
dant must,  in  answer  to  these  interrogatories,  set  forth  as  full  and 
detailed  a  statement  of  all  the  items  of  the  account  as  he  might 
be  obliged  to  give  under  a  decree  for  redemption.  The  Court  may 
be  trusted  to  exercise  a  proper  control  over  any  attempt  on  the 
Plaintiff's  part  to  press  for  any  such  minuteness  of  discovery  as 
(1)  3  K.  &  J.  388.  (2)  16  Beay.  416. 
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would  be  either  vexatious  or  unreasonable,  as  indeed  it  can  do  in 
every  case  in  which  it  is  satisfied  that  any  kind  of  discovery  is 
required  vexatiously  or  oppressively :  Beade  v.  Woodrooffe  (1).  But 
the  present  question  is,  whether  the  Defendant  is  entitled  to  refuse 
to  answer  at  all  before  decree  as  to  these  matters  ?  The  Yice- 
Chancellor  has  decided  that  he  is  not,  and  with  that  decision  we 
agree.    The  appeal  must  be  dismissed  with  costs. 

Solicitor  for  the  Plaintiff:  Mr.  T.  M.  WilUn. 

Solicitors  for  the  Defendant :  Messrs.  Hensman  &  Nicholson, 


L.  c.  In  re  O'EEAEDOJST. 

and  L.  J.  M. 

1873  ^ ^^^^  Bankritptcy — Separate  Bankruptcies — Distribution  of  Assets — Irish  BanJc- 
— —  Tuptcy. 
Dec.  5,  19. 

One  of  two  partners  was  adjudicated  bankrupt  in  England,  and  the  other 
m  Ireland;  they  were  then  jointly  adjudicated  bankrupts  in  Ireland.  Most 
of  the  joint  creditors  were  in  England,  and  a  considerable  part  of  the  assets 
was  in  England : — 

Held,  that  the  assets  in  England  would  not  be  handed  over  to  the  assignees 
in  the  joint  bankruptcy. 

The  effect  of  a  joint  adjudication  after  separate  adjudications,  discussed. 

In  this  case  Daniel  O'Beardon,  in  Englandy  and  Maria  Murjphy, 
in  Ireland,  had  carried  on  business  in  partnership.  O'Beardon 
assigned  his  property  to  trustees  in  England,  and  was  afterwards 
adjudicated  a  bankrupt  in  England.  Maria  Murphy  was  adjudicated 
bankrupt  in  Ireland,  and  then  they  were  jointly  adjudicated  bank- 
rupts in  Ireland,  the  same  persons  being  appointed  assignees  as 
were  assignees  under  Maria  Murjphys  bankruptcy.  The  assignees 
in  Ireland  applied  to  the  Court  of  Bankruptcy  in  England  to  have 
certain  money  in  England  belonging  to  the  joint  estate  remitted 
to  them  in  Ireland.  The  Registrar  in  Bankruptcy  refused  to  make 
the  order,  and  the  assignees  in  Ireland  appealed. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  below. 

Mr.  Winslow,  in  support  of  the  application,  contended  that  when 
(1)  24  Beav.  421. 


L.  C. 
and  L.  J  J. 

1873 

Elmer 

V. 

Creasy. 
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there  was  a  joint  bankruptcy,"  the  assets  ought  to  be  distributed      L.  C. 
under  it.  He  cited  Ex  parte  Pemberton  (1) ;  Ex  parte  Bawson  (2) 
Ex  parte  Bighj  (3)  ;  Ex  parte  Cridland  (4).  Moreover,  the  balance 


1873 


of  convenience  was  in  favour  of  distribution  in  Ireland,  O'Reardon. 

Mr.  Be  Gex,  Q.C.,  and  Mr.  Warmington,  for  the  trustees  of  the 
deed  of  assignment,  cited  Barker  v.  Goodair  (5) ;  Ex  parte  Crew  (6) ; 
Ex  parte  BrowTi  (7), 

Mr.  Henriques,  for  the  trustee  under  O'Reardon's  bankruptcy. 

Mr.  Gill,  for  other  parties. 

Mr.  Winslotv,  in  reply 

It  would  be  very  inconvenient  for  the  assignee  of  one  partner  to 
distribute  the  assets  amongst  the  joint  creditors.  The  joint  bank- 
ruptcy ought  to  prevail,  and  the  prior  bankruptcy  does  not  interfere 
with  it :  Morgan  v.  Knight  (8). 


Dec.  19.   Siu  G.  Mellish,  L.J. 

This  was  an  appeal  from  an  order  of  Mr.  Eegistrar  Brougham^ 
by  which  he  refused  an  application  of  the  assignees  of  Baniel 
CBeardon  and  Maria  Murphy,  under  an  adjudication  by  the  Court 
of  Bankruptcy  in  Ireland,  that  it  might  be  declared  that  a  sum  of 
£4227  9s.,  deposited  in  the  London  and  Westminster  Bank  in  the 
names  of  Samuel  Bevington,  Michael  Bixon,  James  Pudney,  and 
Samuel  Burrows,  in  pursuance  of  an  order  of  the  London  Court  of 
Bankruptcy  dated  the  25th  of  February,  1873,  and  being  the  pro- 
ceeds of  the  sale  of  certain  goods  by  Messrs.  Bevington  dt  Morris 
referred  to  in  the  said  order,  forms  part  of  the  estate  of  Baniel 
O'Reardon  and  Maria  Murphy ;  and  that  all  necessary  persons 
might  be  directed  to  pay  such  sum  to  the  applicants. 

Baniel  O'Beardon  and  Maria  Murphy  carried  on  business  as  hide 
and  skin  merchants  in  England  and  Ireland  ;  O'Beardon  managing 

(1)  1  M.  D.  &  D.  190.  (5)  11  Ves.  78. 

(2)  1  V.  &  B.  160.  (6)  16  Ves.  236. 

(3)  1  Dea.  341.          _  (7)  1  Y.  &  B.  60. 

(4)  2  Kose,  164.  (8)  15  C.  B.  (N.S.)  669. 
Vol.  IX.  B  1 
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L.  0.      the  business  in  London,  and  Mrs.  Murphy  in  Dvhlin,  In  November, 

1872,  O'Eeardon  committed  an  act  of  bankruptcy  by  executing  an 
v^Y-/      assignment  of  all  his  estate  and  effects  to  Michael  Dixon  and  James 

O'Eeaedon   -f^^^^^^j  to  be  equally  divided  amongst  all  his  creditors. 

- —  On  the  22nd  of  November,  a  petition  was  presented  against  him 
in  the  London  Court  of  Bankruptcy,  and  on  the  20th  of  December  he 
was  there  adjudicated  a  bankrupt.  Samuel  Burrows  was  appointed 
trustee.  Messrs.  Bevington  &  Morris,  auctioneers,  sold  a  large 
quantity  of  skins  belonging  to  the  firm,  under  the  orders  of  the 
trustees  of  the  deed,  for  the  benefit  of  creditors,  and  realized  there- 
from the  sum  of  £4227  9s. ;  and  on  the  25th  day  of  February, 

1873,  the  Court,  on  their  application  asking  that  the  Court  wonld 
determine  to  whom  the  said  sum  should  be  paid,  made  an  order 
that  this  sum  should  be  placed  to  a  deposit  account  in  the  London  and 
Westminster,  in  the  names  of  the  above-named  Samuel  Bevington, 
Michael  Dixon,  James  Pudney,  and  Samuel  Burrows,  Dixon  and 
Pudney,  the  trustees  of  the  deed  of  assignment,  were  not  parties  to 
this  order,  but  they  had  notice  given  to  them  that  the  money  was 
placed  in  their  names  jointly  with  others.  Mrs.  Murphy  was  served 
with  notice  of  the  application,  but  did  not  appear.  On  the  1st  of 
February,  1873,  Mrs.  Murjphy  was  adjudicated  a  bankrupt  in  Ire- 
land, and  the  Appellants  were  appointed  her  assignees. 

O'Beardon  went  over  to  Ireland,  and  on  the  10th  of  February 
O'Reardon  &  Murphy  were  jointly  adjudicated  bankrupts  in  Ire- 
land, and  the  Appellants  were  appointed  assignees  of  the  joint 
estate  also. 

The  question  we  have  to  determine  is,  whether  the  £4227  9s., 
which  are  unquestionably  joint  assets  of  0' Bear  don  &  Murphy, 
ought  to  be  paid  over  to  the  Irish  assignees.  The  Eegistrar  de- 
cided that  he  had  no  jurisdiction  to  make  the  order,  upon  the 
ground  that  Mr,  Dixon,  one  of  the  trustees  of  the  deed  of  assign- 
ment, and  one  of  the  persons  in  whose  names  the  money  was 
deposited,  refused  to  submit  to  the  jurisdiction  of  the  Court ;  and 
the  Eegistrar  thought  that  he  had  no  jurisdiction  to  make  a  com- 
pulsory order  against  Mr.  Dixon  in  favour  of  the  Irish  assignees. 

I  will  first  consider  in  whom  the  legal  right  to  sue  for  the 
£4227  9s.  is  vested.  It  is  clear  that,  by  the  adjudication  against 
O'Beardon,  the  trustees  of  O'Beardon,  and  Mrs.  Murphy  became 
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tenants  in  common  of  the  joint  assets.    When  Mrs.  Murphy  was      L.  c. 

adjudicated  a  bankrupt,  and  the  Appellants  were  appointed  her  ^* 

1873 

assignees,  the  joint  assets  were  vested  in  the  English  trustee,  and 
the  Irish  assignees,  as  tenants  in  common.  And  we  are  of  opinion 
that  the  subsequent  joint  adjudication  against  O^Beardon  &  Mur- 
phy could  not  affect  the  title  of  the  English  trustee,  and  that  the 
joint  assets  remained  vested  in  the  English  trustee,  and  the  Irish 
assignees,  as  tenants  in  common. 

Now  the  main  question  to  be  determined  is,  whether  the 
£4227  9s.  ought  to  be  divided  among  the  joint  creditors,  by  the 
English  trustee  or  by  the  Irish  assignees.  If  the  English  trustee  is 
the  proper  person  to  distribute  the  money,  we  think  the  Court  has 
power,  under  the  72nd  section  of  the  Bankruptcy  Act,  1869,  .to  order 
the  money  to  be  handed  over  to  the  English  trustee,  and  if  the 
money  ought  to  be  distributed  by  the  Irish  assignees,  we  think 
that  the  Court  would  have  jurisdiction,  under  the  74th  section,  to 
order  the  money  to  be  handed  over  to  them,  provided  a  proper 
order  of  the  Irish  Court  was  made  asking  the  aid  of  the  English 
Court. 

It  is,  however,  unnecessary  to  consider  whether  a  sufficient  order 
has  been  made  by  the  Irish  Court,  unless  the  Irish  assignees  are 
the  proper,)  persons  to  distribute  the  funds,  and  I  will  therefore 
proceed  to  consider  that  question. 

There  is  great  difficulty  in  determining  what  is  the  precise  effect 
of  a  joint  adjudication  against  several  partners  issued  after  a  sepa- 
rate adjudication  against  one  of  them.  In  the  time  of  Lord 
HardwicJce,  as  Lord  Eldon  says  in  several  judgments,  joint  and 
several  commissions  were  worked  together ;  but  since  the  time  of 
Lord  Eldon,  if  not  before,  the  practice  has  been  either  to  super- 
sede, or  at  least  to  impound,  one  of  the  two  commissions.  The 
ordinary  practice  has  been  to  supersede  or  impound  the  separate 
commissions  on  the  ground  that  the  joint  assets  could  be  best 
distributed  under  the  joint  commission,  and  in  Ex  parte  Pern- 
herton  (1)  such  an  order  was  said  to  be  quite  of  course.  This 
practice  of  superseding  or  impounding  the  separate  commission 
seems  to  prove  that,  as  long  as  the  separate  commission  remained 
in  full  force,  the  joint  commission  could  not  be  worked.  The 

(1)  1  M.  D.  &  D.  190. 

B2  1 
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L.  0.      joint  assets  were  not  vested  in  the  joint  assignees.    If  tlie  joint 
commission  was  not  wholly  void,  at  any  rate  the  joint  assignees 

18T3 

v^y^  and  the  separate  assignees  were  tenants  in  common  of  the  joint 
O'l^RDON  ^s*^^^'        -^^  jparte  Cridland  (1)  Lord  Eldon  refused  to  supersede 

  a  joint  commission,  on  account  of  a  previous  separate  commission 

in  Ireland  against  one  of  the  bankrupts,  but  he  gives  no  positive 
opinion  as  to  the  effect  or  even  as  to  the  validity  of  the  joint  commis- 
sion. He  says  (2),  "  It  is  too  much  for  me  to  supersede  this  commis- 
sion. The  bankrupt  may  try  it,  and  due  attention  will  be  given  to 
the  difiSculties  with  which  the  question  is  surrounded.'*  Now,  in 
the  present  case,  it  seems  impossible  either  to  supersede  or  to  im- 
pound the  separate  adjudication  in  England ;  and  indeed  we  are 
not  asked  to  do  so.  The  separate  creditors  of  O'Eeardon  are 
plainly  entitled  to  have  the  proceedings  against  him  continued  in 
the  ordinary  way.  Then  if  the  adjudication  against  0' Bear  don 
cannot  be  superseded  or  impounded,  the  consequence  is  that  the 
Irish  assignees,  notwithstanding  the  joint  adjudication,  have  no 
better  title  to  the  joint  assets  than  the  English  trustee.  Any 
action  or  suit  to  recover  the  joint  assets,  whether  in  England  or 
Ireland,  ought  to  be  brought  by  them  both.  The  case,  indeed, 
seems  to  be  the  same  as  if  there  had  been  no  joint  adjudication  in 
Ireland,  but  only  a  separate  adjudication  against  Mrs.  Mur]fliy, 

On  the  simple  ground  of  convenience,  there  is  certainly  no  more 
reason  why  the  English  joint  assets  should  be  sent  to  Ireland  than 
why  the  Irish  joint  assets  should  be  sent  to  England,  The 
English  adjudication  was  first,  the  greater  number  of  the  joint 
creditors  live  in  England,  and  there  are  considerable  assets  ready 
for  distribution  in  England. 

On  the  whole,  we  are  of  opinion  that  the  order  of  the  Eegistrar 
should  be  affirmed,  but  we  think  that  this  is  not  a  case  for  costs. 

Lord  Selborne,  L.C.,  concurred. 

Solicitors  for  the  Appellants  :  Me§gr.«3.  Linldater  &  Co. 
KSolicitors  for  the  Eespondents  :  Mr.  ^4.  G.  Bitton;  Messrs.  Ahra- 
hams  &  Boffey. 

(1)  2  Rose,  1G4  _ ,  (2)  2  Rose,  169. 
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CAVANDER  v.  13ULTEEL. 

[1871    C.  7.] 

Constructive  Notice — Occupation — Partnership — Tenants  in  Common. 

C.  and  B.,  tenants  in  comnaon  in  fee,  in  equal  shares,  of  a  messuage  and 
premises,  entered  into  partnership,  and  it  was  agreed  by  the  articles  that  this 
property  should  he  partnership  assets  ;  and  it  became  the  place  where  the 
business  of  the  firm  was  carried  on.  After  this  B.  made  a  legal  mortgage  in 
fee  of  one  moiety  to  secure  his  private  debt  to  a  person  who  knew  that  the 
property  was  the  place  of  business  of  the  firm.  Some  years  afterwards  B. 
absconded,  and  C.  was  obliged  to  pay  the  debts  of  the  firm,  all  of  which  had 
been  contracted  since  the  mortgage,  and  a  large  balance  thus  became  due  to 
him: — 

Eeld^  that  as  the  mortgagee,  when  he  took  his  security,  knew  that  the 
firm  was  in  possession  of  the  property,  he  had  constructive  notice  of  the  title 
of  the  partnership,  and  that  his  claim  must  be  postponed  to  that  of  C. ;  and 
that  the  circumstance  of  the  debts  paid  by  C.  having  been  incurred  since  the 
mortgage  did  not  affect  the  case. 

This  was  an  appeal  by  the  Plaintiff  from  a  decree  of  the  late 
Vice-Chancellor  Wickens. 

By  indenture  dated  the  29th  of  December,  1863,  a  freehold 
property  in  Plymouth  was  limited  to  such  uses  and  upon  such 
trusts  as  fl".  Bewlay  and  the  Plaintiff  should  by  deed  jointly 
appoint,  and  in  default  of  appointment  as  to  one  moiety  to  the 
common  uses  to  bar  dower  in  favour  of  H.  Bewlay,  and  as  to 
the  other  moiety  to  like  uses  in  favour  of  the  Plaintiff. 

Betvlay  and  the  Plaintiff  erected  on  the  property  a  manufactory 
and  other  buildings,  and  entered  into  partnership  as  tobacco  manu- 
facturers and  snuff  and  cigar  merchants  upon  the  terms  contained 
in  articles  dated  the  3rd  of  December,  1864,  under  which  these 
premises  were  partnership  property.  The  business  of  the  partner- 
ship was  carried  on  there. 

On  the  1st  of  June,  1866,  Bewlay  mortgaged  his  moiety  of  the 
property  to  the  Defendants,  Bulteel  and  others,  carrying  on  business 
as  bankers,  to  secure  the  balance  due  from  him  to  them  on  his 
private  account,  and  handed  over  the  deed  of  December,  1863. 
The  mortgage  deed  recited  the  conveyance  to  Bewlay  and  the 
Plaintifi  without  referring  to  the  partnership  between  them,  and 
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V. 

BULTEEL. 


L.  JJ,     the  property  was  described  as  being  in  tbe  occupation  of  Bewlaij, 
1873       and  used  by  bim  for  carrying  on  bis  business  as  a  tobacco  raanu- 
Ca^deb  facturer. 

In  June,  1870,  Bewlay  absconded,  owing  to  the  bankers  on  bis 
private  account  a  sum  exceeding  the  value  of  tbe  mortgaged 
property.  Tbe  Plaintiff  was  called  upon  to  pay  tbe  debts  of  the 
partnership,  and  paid  tbem  all  to  a  considerable  amount,  tbe 
result  being  tbat  a  large  sum  was  due  to  bim  on  tbe  partnership 
accounts,  and  this  property  was  tbe  only  partnership  asset  remaining. 
He  then  filed  bis  bill  against  Bewlay  and  the  bankers,  alleging 
that  the  bankers,  at  the  time  when  they  took  the  mortgage,  had 
full  notice  that  the  Plaintiff  was  a  partner  in  the  firm  of  Bewlay  & 
Co.,  and  that  the  property  was  in  the  joint  occupation  of  Bewlay 
and  the  Plaintiff,  and  that  the  bankers  made  no  inquiry  of  the 
Plaintiff  whether  it  was  partnership  property,  and  had,  at  the  date 
of  the  mortgage,  notice  that  it  was  partnership  property.  The  bill 
prayed  for  the  usual  partnership  accounts,  and  to  have  it  declared 
that  the  Plaintiff  was  entitled  to  be  paid  what  should  be  found  due 
to  him  on  taking  the  accounts,  in  priority  to  the  mortgage  of  the 
bankers. 

That  the  bankers,  who  were  also  the  bankers  of  the  firm,  knew 
Cavander  to  be  a  partner  when  they  took  the  mortgage,  was  not 
in  dispute,  but  it  did  not  clearly  appear  on  the  evidence  that  they 
knew  the  property  to  be  in  the  occupation  of  the  firm. 

Yice-Chancellor  WicJcens  made  a  decree  dismissing  the  bill  as 
against  the  bankers  (1),  declaring  the  partnership  between  the 

(1)  March  10  partnership  with  Beiulay  in  the 

trade  of  tobacco  manufacturers  and 

Sir  John  WiCKENS,V.C.:--  wholesale  snufif  and  cigar  merchants. 

The   Defendants  Bulteel,  who  are  They  had  bought  the  land  in  RaUigh 

the  substantial  Defendants  in  this  Street,  which,  by  a  deed  of  the  29th  of 

case,  are  mortgagees  from  the  Defen-  December,  1863,  was,  subject  to  a 

dant  Bewlay  (who  has  absconded)  of  general  power  of  appointment  in  the 

one  undivided  moiety  of  premises  in  two,  conveyed  to  them  (in  effect)  as 

Baleigh  Street,  Plymouth ;  their  mort-  tenants  in  common,  and  had  erected  on 

gage  deed,  which  is  dated  the  1st  of  it  premises  for  the  purpose  of  their 

June,  1866,  purports  to  convey   a  business.     Then  a  partnership  was 

legal  fee  simple,  and  seems  to  have  constituted  by  articles  dated  the  3rd 

done  so.  of  December,  1861,  which  made  the 

Cavander,  the  Plaintiff  and  owner  premises  partnership  property.  The 

of  the  other  moiety  of  the  premises,  partnership  was  dissolved  in  1870,  and 
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Plaintiff  and  Bewlay  dissolved  as  from  June,  1870,  and  directing     L.  JJ. 
the  usual  accounts.    The  Plaintiff  appealed.  1873 

Cavandee 

It  is  argued,  however,  that  if  the  -^^r^j^^^ 

bankers  knew  that  the  firm  was  in   

possession  of  the  property  the  case 
might  fall  within  the  well-known  doc- 
trine of  Daniels  v.  Davison  (16  Ves. 
249),  of  James  v.  Liclifield  (Law  Rep. 
9  Eq.  51),  and  many  other  cases,  in 
which  it  has  been  laid  down  that 
notice  of  possession  is  in  some  cases 
notice  of  the  possessor's  whole  title. 
But  I  think,  after  considerable  hesita- 
tion, that  I  cannot  consider  this 
knowledge  as  brought  home  to  the 
bankers.  The  allegation  that  they 
knew  it  to  be  in  the  possession  of  the 
firm  as  a  firm,  is  expressly  made  in  the 
original  bill  and  denied  by  the  answer, 
as  I  read  it.  There  is  no  proof  of  it, 
except  the  mere  unexplained  assertion 
of  Cavander  in  his  afSdavit  of  the 
24:th  of  July,  1871,  as  to  which  he  was 
not  cross-examined,  but  to  which  in 
any  case  no  weight  can  be  attributed, 
and  the  mortgage  deed  itself  states  the 
mortgaged  property  to  be  in  the  occu- 
pation of  Bewlay.  The  onus  of  shewing 
notice  is  clearly  on  the  Plaintiff,  and 
I  think  that  he  has  not  discharged 
it.  That)  being  my  view, "it  is  unne- 
cessary to  consider  whether  the  rule  in 
Daniels  v.  Davison  (16  Ves.  249)  would 
have  extended  to  such  a  case  as  this. 

The  bill  contains  no  prayer  for  re- 
demption, but  if  the  Plaintiff  asks  it  I 
will  give  him  the  ordinary  decree  for 
•  redemption  against  the  Biilteels  and 
Harris,  their  trustee.  If  not,  the  bill 
against  those  Defendants  will  be  dis- 
missed with  costs.  As  against  Bewlay, 
the  Plaintilf  is  entitled  to  a  decree  in 
the  terms  of  the  first  and  second  para- 
graphs of  the  prayer,  with  the  addition 
of  an  inquiry  as  to  what  assets  of  the 
partnership  there  are,  and  with  a  reser- 
vation of  further  consideration. 


it  may  be  taken  that  the  premises  in 
Baleigh  Street  are  substantially  the 
only  partnership  property  remaining; 
that  all  the  debts  of  the  firm  have 
been  paid  ;  and  that  on  the  account 
between  the  partners  there  is  a  large 
sum  due  to  Cavander.  This  he  claims 
to  have  paid  out  of  the  Baleigh  Street 
property  in  priority  to  BulteeVs  mort- 
gage. 

As  Cavander' &  title  to  what  Bewlay 
mortgaged  is  merely  equitable,  he 
must  shew  that  the  Bulteels  had  notice 
of  it,  in  order  to  establish  priority  over 
their  legal  title.  Actual  notice  he  has 
failed  to  prove  against  them,  and  the 
question  in  the  case  is,  whether  he  has 
shewn  them  to  be  affected  with  con- 
structive notice. 

The  bill,  as  I  understand  it,  asserts 
that  the  Bulteels  (who  undoubtedly 
knew  that  Bewlay  and  Cavander  were 
partners)  were  aware  that  the  premises 
in  Baleigh  Street  were  in  their  joint 
occupation,  and  suggests  that  at  any 
rate  they  ought  to  have  inquired  of 
Cavander  whether  he  claimed  any 
interest  in  them  before  taking  the 
mortgage.  The  latter  proposition  (as 
distinct  from  the  former)  seems  entitled 
to  no  weight.  It  is  not  the  duty  of  a 
a  purchaser  from  one  tenant  in  common 
in  fee  to  inquire  into  the  title  of  the 
co-tenant  or  co-tenants,  even  where 
the  tenancy  in  common  is  subject  to  a 
general  power  of  appointment.  And  it 
would  be  dangerous  to  hold  that  there 
is  a  difference  in  that  respect  where 
the  tenants  in  common  are  partners. 
To  do  that  would,  I  think,  be  to  extend 
the  doctrine  of  constructive  notice, 
which,  according  to  Wilson  v.  Hai't 
(Law  Eep.  1  Ch.  463)  and  Ware  v. 
Lord  Egmont  (4  D.  M.  &  G.  460),  it 
would  be  improper  to  do. 
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L.  JJ.         It  was  admitted  by  the  Plaintiff  that  at  the  time  when  Bewlay 
1873      absconded  there  were  no  debts  owing  from  the  firm  which  were 
CavIndeb         when  the  mortgage  was  made. 

The  appeal  was  opened  at  some  length  on  the  24th  and  25th  of 

X5ULT£;I<jLa  ....  . 

■ — -  Jnly,  and  their  Lordships,  not  being  satisfied  on  the  evidence 
whether  the  bankers  at  the  time  of  the  mortgage  knew  that  the 
mortgaged  property  was  the  business  premises  of  the  firm,  directed 
that  if  they  disputed  this  they  should  attend  to  be  cross-examined. 
They  attended  accordingly,  on  the  2nd  of  December,  and  admitted 
that  when  they  took  the  mortgage  they  were  aware  that  the 
business  of  the  firm  was  carried  on  upon  the  property. 

Mr.  Lindley,  Q.C.,  and  Mr.  Jason  Smithy  for  the  Plaintiff,  in 
support  of  the  appeal : — - 

This  case  is  governed  by  Daniels  v.  Davison  (1),  which  decides 
that  where  property  is  in  the  occupation  of  any  one,  that  gives 
notice  of  all  his  rights.  Here  the  property  was  in  the  possession 
of  the  firm  qua  firm,  and  the  bankers  therefore  had  notice  of  the 
rights  of  the  firm.  Holmes  v.  Powell  (2)  carries  out  the  same 
principle. 

[The  Lord  Justice  James:— I  am  not  prepared  to  go  the 
length  of  all  the  dicta  in  that  case ;  it  is  difficult  to  see  how  a 
possession  of  which  there  are  no  visible  signs  can  put  a  purchaser 
on  inquiry,  and  so  affect  him  with  notice.] 

We  are  not  driven  to  rely  on  the  doctrine  going  so  far  as  that, 
for  the  bankers  here  knew  of  the  possession  by  the  partners  as 
partners.  James  v.  Lichfield  (3)  applies  the  doctrine  of  Daniels  v, 
Davison. 

Mr.  Bristowe,  Q.C.,  and  Mr.  Batten,  for  the  bankers : — 

We  submit  that  it  would  be  a  dangerous  extension  of  the  doctrine 
of  constructive  notice  to  hold  that  when  two  persons  to  wliom 
property  has  been  conveyed  as  tenants  in  common,  are  in  the 
occupation  of  it,  a  person  dealing  with  one  of  them  is  to  be  held  to 
have  notice  of  arrangements  between  them  which  affect  their 
rights  inter  se.  In  Daniels  v.  Davison  the  property  was  in  the 
possession  of  some  one  else,  but  where  two  owners  are  in  possession, 

(1)  16  Ves.  249.         (2)  8  D.  M.  «fe  G.  572.        (3)  Law  Rep.  9  Eq.  61, 
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why  should  any  one  be  called  upon  to  look  beyond  the  deed  under     L.  JJ. 
which  they  derive  title  ?    The  deed  describes  the  property  as  in  1873 
the  occupation  of  Bewlay,  and  this  statement  would  exonerate  cavandee 
the  bankers  from  further  inquiry:  Jones  v.  Smith  (1).    Then  the  jj^j^raEL. 

debts  which  the  Plaintiff  has  paid  did  not  exist  when  the  moi*t-   

gage  was  taken. 

[The  LoED  Justice  James  : — I  am  of  opinion  that  that  is  per- 
fectly immaterial.  If  the  property  was  partnership  property,  and 
the  Defendants  had  notice  of  its  being  so,  it  must  as  against  them 
be  applied  in  payment  of  partnership  debts,  whether  contracted 
before  or  after  their  security. 

The  LoED  Justice  Mellish  concurred.] 

We  contend,  further,  that  the  Plaintiff  has  by  his  conduct  ex- 
cluded the  rule  as  to  constructive  notice.  He  allowed  the  deed  to 
remain  in  the  possession  of  his  co-partner,  though  there  was  nothing 
on  the  face  of  it  to  shew  that  the  partnership  had  any  interest  in 
the  property :  Filcher  v.  Bawlins  (2). 

SiE  W.  M.  James,  L  J. 

The  evidence  candidly  given  by  the  bankers  this  morning  as  to 
the  extent  of  their  knowledge  removes  the  ground  on  which  alone 
the  Vice-Ohancellor  decided  this  case.  His  Honour  thought  that 
on  the  materials  before  him  it  was  not  made  out  that  the  bankers, 
at  the  time  when  the  mortgage  was  taken,  had  notice  that  the  firm 
of  Bewlay  S  Co.,  qua  firm,  was  in  possession  of  the  premises.  It 
is  now  admitted  that  the  bankers  knew  this  to  be  the  case.  The 
question  is  whether  this  constitutes  notice  of  the'  rights  of  the 
partners  as  between  themselves  in  this  property.  I  am  of  opinion 
that,  in  holding  that  it  does,  we  are  not  extending  the  rule  in 
Daniels  v.  Davison  (3),  that  if  a  person  is  in  possession  of  pro- 
perty, notice  of  the  title  under  which  he  is  in  possession  must  be 
attributed  to  every  one  who  deals  with  that  property.  It  was 
urged  that  this  rule  cannot  apply  where  two  persons  who  are 
tenants  in  common  of  property  are  carrying  on  business  upon  it ; 
but  the  title  of  the  partnership,  qua  partnership,  is  quite  a  dis- 
tinct thing  from  the  legal  title  to  the  freehold.    The  partnership 

(1)  1  Ph.  244.  (2)  Law  Kep.  7  Ch.  259.  (3)  16  Ves.  249. 
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L.  JJ.     is  a  distinct  thing ;  the  partnership  must  be  presumed  to  be  legally 
1873       in  possession  of  the  entirety  of  the  property  for  the  purposes  of 
Cavakder   the  trade,  and  therefore,  qua  partnership,  to  have  some  interest  in 
BuLTEEL.         entirety.    The  same  result  then  must  follow  as  in  other  cases 

  where  a  person  is  in  possession  of  property — every  one  who  deals 

with  a  third  party  in  respect  of  that  property  is  put  upon  inqury 
what  the  interest  of  the  person  in  possession  is.  It  is  admitted  that 
the  rule  would  have  applied  if  Bewlay  had  been  sole  owner,  or  if 
there  had  been  a  third  partner  who  was  not  one  of  the  tenants  in 
common  ;  but  it  is  difficult  to  suggest  any  reason  why  the  circum- 
stance that  the  tenants  in  common  are  the  same  persons  as  the 
partners  should  make  any  difference.  There  was  a  partnership  firm 
in  possession,  and  that  put  the  bankers  on  inquiry  as  to  the  interest 
of  the  firm  even  more  strongly  than  the  purchaser  was  put  upon 
inquiry  in  Daniels  v.  Davison  (1).  Then  it  was  urged  that  the  Plain- 
tiff had  been  guilty  of  negligence  by  allowing  the  deed  to  come 
into  the  hands  of  a  person  by  whom  the  bank  was  deceived ;  but 
I  can  see  no  ground  for  imputing  negligence  to  the  Plaintiff 
because  he  did  not  take  steps  to  prevent  his  partner  from  getting 
possession  of  the  deeds  relating  to  the  partnership  property.  The 
Plaintiff,  in  my  opinion,  is  entitled  to  the  relief  he  seeks. 

Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  I  should  be  sorry  to  extend  the  doc- 
trine of  constructive  notice,  but  the  present  case  appears  to  me 
distinctly  within  the  authority  of  Daniels  v.  Davison.  The  bankers 
knew  that  the  Plaintiff  and  Bewlay  were  originally  tenants  in 
common  of  this  property,  that  after  the  conveyance  of  it  to  them 
they  had  entered  into  partnership,  and  that  the  partnership  busi- 
ness was  being  carried  on  upon  the  premises.  Now  partners  cannot 
carry  on  the  partnership  business  upon  property  of  which  they  are 
tenants  in  common  without  some  bargain  as  to  the  use  of  it  for 
the  purposes  of  the  partnership.  There  may  be  a  bargain  that  it 
shall  be  used  for  the  purposes  of  the  partnership  during  the  part- 
nership term,  and  that  the  partnership  shall  have  no  further  inte- 
rest ;  or  it  may,  as  in  the  present  case,  be  made  part  of  the  assets 
of  the  firm ;  or  there  may  be  some  other  bargain ;  but  a  bargain  of 

(1)  16  Yes.  249. 
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some  kind  there  must  be.  A  person,  therefore,  who  knows  that 
the  property  is  occupied  for  the  purposes  of  the  partnership  busi- 
ness has  notice  that  the  part  owners  have  made  some  bargain 
about  it  which  gives  each  an  interest  in  the  moiety  belonging  to 
the  other,  and  he  is  put  upon  inquiry  what  the  extent  of  that 
interest  is.  I  agree,  therefore,  that  the  claim  of  the  Plaintiff  for 
what  is  due  to  him  on  the  balance  of  the  partnership  accounts  has 
priority  over  the  mortgage  to  the  bankers. 

Solicitors :  Mr.  Weall ;  Messrs.  Wedlali^e  &  Letts, 


BEALL  V,  SMITH.  l.  jj. 

1873 

[1871    B.  258.] 

Nov.  8, 15,  22 

iSitif  hy  Person  of  Unsound  Mind  not  found  so  hy  Inquisition — Lunacy — Next       i^ec.  6. 

Friend. 

B.  having  become  of  unsound  mind,  his  family  applied  to  *S^.,  his  agent,  to 
render  accounts.  S.  consulted  his  solicitors,  M.  &  P.,  who  in  August,  1871, 
filed  a  bill  in  the  name  of  B.  by  a  next  friend,  who  was  a  stranger  to  the 
family,  against  8.  for  an  account.  A  receiver  was  appointed,  and  in  Decem- 
ber, 1871,  without  notice  to  the  family,  the  cause  was  heard  as  a  short  cause, 
and  a  decree  made  directing  accounts  and  inquiries.  In  March,  1872,  B.  was 
found  lunatic,  of  which  M.  &  P.  had  full  notice.  On  the  8th  of  June,  1872, 
the  Chief  Clerk  made  his  certificate,  and  on  the  29th  of  June,  1872,  the  cause 
was  heard  on  further  consideration,  and  an  order  made  directing  the  costs  of 
both  parties,  as  between  solicitor  and  client,  to  be  paid  out  of  the  moneys  in 
the  hands  of  the  receiver.  In  the  accounts  of  the  receiver  as  passed  were 
also  included  considerable  sums  for  his  poundage  and  for  the  employment  of 
an  accountant  to  investigate  the  books.  Some  time  after  the  order  on  further 
consideration  a  committee  was  appointed  in  the  lunacy : — 

Eeld  (varying  the  order  of  Wickens^  ^.C),  on  petition  by  the  lunatic  and 
his  committee,  that  all  the  proceedings  in  the  suit  after  the  appointment  of  a 
receiver  were  unauthorized  and  improper,  and  that  all  proceedings  after  the 
finding  on  the  inquisition  were  irregular  and  void,  and  that  M.  &  P.  must 
make  good  to  the  lunatic's  estate  the  sums  paid  to  the  accountant,  and  the 
sums  paid  to  themselves  and  the  Defendant's  solicitors  for  costs  (less  the 
costs  up  to  the  appointment  of  the  receiver),  and  must  pay  the  costs  of  the 
Petition,  both  before  the  Vice-Chancellor  and  the  Court  of  Appeal,  as  between 
solicitor  and  client. 


l.  jj. 

1873 
Cavahder 

V. 

BULTEEL. 


IHIS  was  an  appeal  by  a  lunatic  and  his  committee  from  an  order 
of  the  late  Yice-Chancellor  Wickens,  made  on  a  Petition  presented 
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L.  JJ.     by  them'with  the  sanction  of  the  Master  in  Lunacy,  and  praying  in 
1 873      effect  that  certain  proceedings  and  orders  in  a  suit  instituted  in 
Beall     the  name  of  the  lunatic  by  a  next  friend  might  be  declared  to  be 
Smith      improper  and  unauthorized,  and  that  the  solicitor  by  whom  they 

  had  been  conducted  and  obtained  might  indemnify  the  lunatic's 

estate  from  the  costs  occasioned  thereby. 

The  following  statement  of  the  facts  is  taken,  without  any  varia- 
tion of  substance,  from  the  judgment  of  the  Lord  Justice  James  :—~ 
In  July,  1871,  the  lunatic,  Mr.  Beall,  was  found  by  the  police 
Meandering  about  the  streets,  was  taken  before  the  magistrates,  and 
after  the  requisite  medical  examination,  was  placed  by  them  in  a 
lunatic  asylum.  At  that  time  his  business  and  stock-in-trade  were 
under  the  control  of  the  Defendant,  Charles  Frederick  Smith,  as  his 
confidential  manager  and  agent.  Notice  was  given  to  Smith,  on 
behalf  of  the  lunatic's  family,  of  his  incompetency,  with  a  request 
that  he  would  give  them  an  account  of  his  receipts  and  payments 
and  of  the  stock  on  the  premises.  Smith,  in  consequence,  con- 
sulted his  solicitor,  who  thereupon  applied  to  Mr.  Merriman  (the 
latter  having  in  some  instances  acted  as  attorney  for  the  lunatic) 
to  take  some  steps  to  relieve  Smith  from  his  position. 

On  the  15th  of  August,  1871,  a  bill  was  filed  in  the  name  of 
Beall  by  Samuel  Morris,  his  next  friend,  against  Smith,  stating 
that  the  Plaintiff  was  incapable  of  managing  his  affairs,  but  that 
no  steps  had  been  taken  for  obtaining  an  inquisition,  and  that 
there  was  reasonable  ground  for  believing  that  he  would  recover, 
and  that  no  such  inquiry  would  be  necessary.  The  bill  further 
stated  that  the  Defendant  was  the  Plaintiff's  confidential  agent  and 
manager,  and  alleged  himself  ready  to  render  his  accounts  to  any 
person  who  could  give  him  a  discharge ;  and  the  bill  prayed  that 
an  account  might  be  taken  of  the  Defendant's  dealings  as  the 
Plaintiff's  manager  and  agent,  and  that  a  receiver  and  manager 
might  be  appointed  until  the  Plaintiff  should  have  recovered,  or  a 
committee  of  his  estate  should  have  been  appointed,  with  all 
proper  directions  as  to  the  winding-up  of  the  Plaintiff* s  business 
and  property,  or  other  dealing  therewith,  as  the  Court  should 
think  fit  to  give. 

This  bill  was  filed  by  Merriman  &  Co.,  as  the  Plaintiff's 
solicitors.    The  next  friend  was  in  no  way  connected  with  the 
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Plaintiff,  was  an  entire  stranger  to  him  and  to  his  family,  and  was      L.  JJ, 
in  fact  found  by  Mr.  Merriman  for  the  purposes  of  the  suit.   There  1873 
w^as  some  conflict  of  evidence  as  to  his  pecuniary  circumstances,  Beall 
but  it  appeared  that  he  had  shortly  before  been  a  bankrupt,  and  gju^^H 

that  shortly  afterwards  he  declared  himself  insolvent.    It  was   

shewn  to  the  satisfaction  of  the  Court  that  the  suit  was  not  his, 
that  he  was  only  a  nominee  of  Mr.  Merriman^  who  was  a  large 
creditor  of  his,  and  that  he  never  had  or  claimed  to  have  any  voice 
or  control  as  to  the  institution  or  prosecution  of  the  suit.  On  the 
filing  of  the  bill  an  application  was  made  in  the  vacation  to  the 
Vice-Chancellor's  Chief  Clerk  for  a  receiver.  The  Chief  Clerk 
required  that  notice  should  be  given  to  the  family,  who  attended 
by  Mr.  Heather,  their  solicitor.  The  latter  protested  against  the 
suit  as  unnecessary,  but  appeared  to  have  at  last  acquiesced  in  the 
appointment  of  a  receiver.  The  Chief  Clerk,  however,  thought  it 
necessary  to  take  the  Vice-Chancellor's  personal  direction  on  the 
subject,  and  the  Vice-Chancellor,  under  the  peculiar  circumstances 
of  the  case,  thought  a  receiver  might  be  appointed  on  the  terms 
assented  to  by  the  family  solicitor.  There  was  some  contradictory 
evidence  as  to  what  those  terms  were,  but  the  Court  considered  it 
to  be  proved  that  Mr.  Heather,  amongst  other  things,  stipulated 
that  nothing  should  be  done  without  notice  to  him.  Another 
summons  was  then  taken  out  before  the  Chief  Clerk  for  an  order 
directing  the  sale  of  the  stock-in-trade  and  other  property  of  the 
lunatic.  Of  this  summons  notice  was  given  to  Mr.  Heather,  who 
opposed  it,  except  so  far  as  it  related  to  the  stock.  There  was  some 
conflict  of  testimony  as  to  what  the  verbal  decision  of  the  Chief 
Clerk  was,  and  no  order  was  drawn  up  as  to  any  part  of  the 
application. 

After  this,  and  without  any  notice  to  Mr.  Heather,  or  [to  any 
person  on  behalf  of  the  family,  the  cause  was  set  down  for  hearing 
as  a  short  cause,  and  on  the  16th  of  December,  1871,  a  decree  was 
made  continuing  the  receiver  and  manager,  and  directing,  first,  an 
account  of  all  dealings  and  transactions  of  the  Defendant  as  the 
Plaintiff's  manager  and  agent;  secondly,  an  inquiry  what  steps  ought 
to  be  taken  as  to  the  surrender,  sale,  or  other  disposition  of  the 
leasehold  property  of  the  Plaintiff  used  for  the  purposes  of  his 
business,  and  as  to  the  rents  due  in  respect  thereof,  and  as  to  the 
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L.  JJ,     sale  and  disposition  of  the  stock-in-trade,  fixtures,  and  effects 
1873      belonging  to  the  Plaintiff's  business ;  thirdly,  an  inquiry  what  steps, 
Beall     if  ^^y?  ought  to  be  taken  with  a  view  to  ascertain  the  mental  con- 
SmS-h      <iition  of  the  Plaintiff,  and  whether  any  and  what  proceedings 

  should  be  taken  in  Lunacy  or  otherwise  for  the  protection  of  the 

Plaintiff  s  person  and  estate,  and  by  whom  such  proceedings,  if  any, 
should  be  instituted.  Further  consideration  was  adjourned,  with 
liberty  to  apply. 

The  suit  went  on  in  its  regular  course,  the  stock  was  sold,  the 
inquiries  prosecuted,  and  the  accounts  taken  in  Chambers,  and  a 
certificate  made,  dated  the  8th  of  June,  1872,  whereby  it  was 
certified  that  the  Defendant  had  brought  in  his  accounts,  shewing 
a  balance  due  from  him  of  £57  lis.  lOd.,  which  he  had  paid  to  the 
receiver,  and  handed  over  to  him  all  books  and  papers,  and  that 
the  accounts  had  not  been  further  investigated.  It  was  further 
certified  that  the  stock  had  been  sold  by  the  receiver  on  the  13th 
of  March,  1872,  and  that  the  Plaintiff,  on  the  25th  of  March,  1872, 
was  found  lunatic  by  inquisition ;  and  the  third  inquiry  had,  there- 
fore, not  been  further  prosecuted.  And  it  was  found  by  the 
certificate  that  a  committee  of  the  estate  had  not  been  appointed. 

On  this  certificate  the  cause  was  set  down  for  further  considera- 
tion, and  heard  as  a  short  cause  on  the  29th  of  June,  1872.  By 
the  order  then  made,  it  was  ordered  that  the  costs  of  the  Plaintiff 
and  Defendant  should  be  taxed  as  between  solicitor  and  client, 
including  in  the  costs  of  the  Plaintiff  any  costs,  charges,  and 
expenses  properly  incurred  of  and  incident  to  the  inquisition  in 
Lunacy  and  the  proceedings  thereunder  in  the  certificate  men- 
tioned ;  and  it  was  ordered  that  the  costs,  when  taxed,  should  be 
paid  by  the  receiver,  and  that  the  receiver  should  be  discharged, 
and  pass  his  final  account,  and  pay  the  balance  to  the  credit  of 
the  cause,  and  that  the  balance,  when  so  paid  in,  should  be  invested 
and  accumulated. 

The  balance  in  the  receiver's  hands  was  arrived  at  by,  amongst 
other  things,  charging  him  with  the  sum  which  he  had  himself 
received  on  his  settlement  of  the  accounts  with  the  Defendant 
Smith,  and  by  his  discharging  himself  by  the  following  items,  viz : 
Paid  to  Merriman,  Powell,  &  Co.  for  the  Plaintiff's  costs  of  suit, 
and  costs  incurred  in  the  lunacy,  £207  6s.  bd. ;  and  to  the  solicitors 


VOL.  IX.] 


CHANCEEY  APPEALS. 


89 


of  the  Defendant  £51  17s.  4c2.  for  their  costs  of  suit,  pursuant  to  a      L.  JJ. 
certificate  of  the  21st  of  September,  1872 ;  receiver's  poundage,  1873 
£144  6s.  Sd. ;  and  to  an  accountant  for  investigating  the  books  Beall 
£246 ;  with  some  other  items,  making  in  the  whole  nearly  £700.  smith. 
The  gross  amount  got  in  was  £2886  6s.  Id,  ^ 

The  Defendant  Smith  had  settled  his  accounts  with  the  receiver 
in  September,  1871 ;  Mr.  Smith's  account,  the  last  item  in  which 
was  dated  the  22nd  of  September,  1871,  being  closed  by  a  pay- 
ment to  the  receiver  of  the  balance  in  his  hands  of  £57  lis.  lOd., 
and  in  the  receiver's  account  the  first  item  was  "  (7.  T.  Smith — 
balance  of  cash  in  his  hands,  £57  lis.  lOd.'^  And  it  appeared 
that  there  was  not  any  further  or  other  taking  of  the  accounts  of 
the  Defendant  Smith  in  the  suit  except  his  formal  affidavit  verify- 
ing the  account  shewing  such  balance. 

On  the  17th  of  February,  1872,  while  the  suit  was  in  progress, 
the  usual  petition  for  an  inquiry  was  presented  in  Lunacy,  of  which 
petition  Messrs.  Merriman  &  Co,  had  notice,  and  appeared  on 
behalf  of  the  lunatic  to  demand  a  jury.  On  the  13th  of  March, 
1872,  Mr.  Beall  was  found  to  be  a  lunatic,  of  which  finding  notice 
was  also  given  to  Messrs.  Merriman  &  Co,  On  the  24th  of  July, 
1872,  the  Master  reported  that  Mr.  Richard  Beall,  the  son  of  the 
lunatic,  should  be  appointed  committee  of  the  estate.  The  order 
was  confirmed  on  the  29th  of  July,  1872,  but  from  some  delay  as 
to  the  recognizances,  the  appointment  was  not  actually  completed 
until  December,  1872.  It  was  then  for  the  first  time  discovered 
by  the  committee  and  by  his  solicitor  that  the  estate  of  the  lunatic 
had  been  dealt  with  as  before  stated,  and,  with  the  assent  of  the 
Master  in  Lunacy,  a  petition  was  presented  in  the  suit  praying 
that  the  proceedings  in  the  suit  subsequent  to  the  finding  that  Beall 
was  a  lunatic,  and  in  particular  the  certificates  of  the  8th  of  June, 
1872,  and  the  21st  of  September,  1872,  and  the  order  on  further 
consideration  of  the  29th  of  June,  1872,  might  be  set  aside  for 
irregularity,  and  that  Messrs.  Merriman  db  Poivell  might  be  decreed 
to  make  good  to  BealVs  estate  the  amounts  paid  by  the  receiver  by 
virtue  of  the  order  on  further  consideration ;  and  that  it  might  be 
declared  that  the  institution  and  prosecution  of  the  suit  in  the 
name  of  Morris  as  the  next  friend  of  Beall,  without  the  knowledge 
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L.  JJ.     or  concurrence  of  any  member  of  BealVs  family,  was  unnecessary 
1873      and  improper,  and  that  the  Eespondents,  or  such  of  them  as  the 
Beail     Court  should  think  just,  might  be  ordered  to  indemnify  BealVs 
Smith      estate  against  the  costs  of  the  suit,  or  such  part  thereof  as  the 

 Court  should  deem  proper ;  and  that  Messrs.  Merriman  &  Powell 

might  be  ordered  to  make  good  such  parts  of  the  costs  of  the  suit 
as  Morris  might  be  ordered  to  indemnify  the  estate  against,  and 
should  not  be  able  to  satisfy ;  and  that  the  costs  of  the  application 
might  be  paid  by  the  Eespondents,  or  such  of  them  as  the  Court 
should  think  just. 

The  Eespondents  were,  Morris,  the  next  friend,  Smith,  the 
Defendant,  and  Messrs.  Merriman  &  Powell, 

The  Petition  was  heard  by  the  late  Vice-Chancellor  Wickens, 
who,  on  the  30th  of  June,  1873,  with  the  consent  of  Smith,  made  an 
order  directing  inquiries,  1,  whether  any  sum  of  money  had  been 
allowed  against  BealVs  estate  in  the  accounts  either  of  the  re- 
ceiver or  the  Defendant  beyond  what  ought  to  have  been  allowed 
to  them  on  those  accounts ;  and  in  making  this  inquiry  Beall  was 
to  be  allowed  to  surcharge  and  falsify  the  accounts  already  taken 
under  the  decree  and  the  order  on  further  consideration,  or  either 
of  them.  2.  An  inquiry  what  sum  (if  any)  was  paid  to  the 
Defendant  for  his  costs  directed  to  be  taxed  by  the  order  on  further 
consideration  in  excess  of  what  ought  to  have  been  paid  him  for 
costs  as  between  party  and  party.  3.  An  inquiry  what  sum  was 
received  by  Messrs.  Merriman  &  Powell  under  the  order  on  further 
consideration  for  costs  of  lunacy  proceedings  in  excess  of  what 
costs  (if  any)  ought  to  have  been  allowed  them  on  that  account. 
Further  consideration  of  the  Petition  was  adjourned,  with  liberty 
to  apply. 

Beall  and  the  committee  appealed  from  this  order. 

Mr.  Bristowe,  Q.C.,  and  Mr.  Freeling,  for  the  Appellants. 

Mr.  Greene^  Q.C.,  and  Mr.  Bradford,  for  Morris,  the  next  friend, 
and  for  Merriman  &  Powell. 


Mr.  Lindley,  Q.C.,  and  Mr.  Eorton  Smith,  for  the  Defendant. 
The  following  authorities  were  referred  to : — Hartley  v.  Gil- 
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hert  (1);  LigM  v.  Light  (2);  Be  Macfarhne  (3);  Wartnahy  v.  L.  JJ. 

Wartnahj  (4);   Nelson  v.  Buncombe  (5);  Attorney-General  at  1873 

relation  of  Fox  (6);  Elmer  on  Lunacy  (7) ;  Beverley  s  Case  (8);  beall 

iS'/a^wi^e       Prerogaiiva  (17  Edw.  2,  c.  9) ;  Winthrojp  v.  "FFm-  gj^^^^ 

fArop  (9) ;  Shelf ord  on  Lunacy  (10) ;  Collinson  on  Lunatics  (11).   


Dec.  6.  Sir  W.  M.  James,  L.J.,  after  stating  the  facts  to  the 
same  effect  as  above,  continued : — 

It  is  difficult  to  see  how  the  order  now  under  appeal  can  be 
right.  The  committee  cannot  go  in  in  that  suit  to  surcharge  and 
falsify  the  accounts  without  making  himself  a  party  to  it,  and 
adopting  and  ratifying  the  suit  and  proceediugs,  the  very  things 
of  which  he  is  complaining,  his  case  being  that  the  whole  proceed- 
ings were  improper,  and  after  a  certain  stage  irregular.  Is  it,  then, 
the  law  of  this  Court  that  any  solicitor  may  institute  a  suit  and 
take  any  proceedings  he  may  think  proper  so  as  to  bind  the  estate 
of  a  person  of  unsound  mind,  and  that  by  virtue  or  under  colour  of 
orders  of  Court  obtained  by  himself  of  his  own  authority,  without 
any  check  whatever,  he  may  employ  and  pay  an  accountant  at  any 
rate  of  remuneration,  pay  himself  and  others  any  amount  of  costs, 
and  take  and  settle  the  accounts  between  the  lunatic  and  the 
lunatic's  agent  or  other  debtor  ?  It  would  be  very  startling  if  this 
were  so,  and  still  more  startling  if  this  could  be  done  after  the 
lunatic  had  been  placed  under  the  proper  protection  provided  by 
the  law  by  a  petition  for  an  inquiry,  by  the  inquiry  and  the  finding. 
The  law  of  the  Court  of  Chancery  undoubtedly  is  that  in  certain 
cases  where  there  is  a  person  of  unsound  mind,  not  found  so  by 
inquisition,  and  therefore  incapable  of  invoking  the  protection  of 
the  Court,  that  protection  may  in  proper  cases,  and  if  and  so  far 
as  may  be  necessary  and  proper,  be  invoked  on  his  behalf  by  any 
person  as  his  next  friend.  But  every  person  so  constituting  himself 

(1)  13  Sim.  596.  (6)  Mitf.  Plead.  32,  u. 

(2)  25  Beav.  248.  (7)  5tli  Ed.  1. 

(3)  2  J.  &  H.  673.  (8)  4  Eep.  123  b. 

(4)  Jac.  377.  (9)  1  C.  P.  Coop.  Temp.  Colt.  196. 

(5)  9  Beav.  211.  (10)  Pago  74. 

(11)  Vol.  i.  p.  192. 
Vol.  IX,  /  1 


92 


CHANCEEY  APPEALS. 


L.  JJ.  officiously  the  guardian,  committee,  and  protector  of  a  person  of 
1878  unsound  mind  does  so  entirely  at  his  own  risk,  and  he  must  be 
Beall  prepared  to  vindicate  the  necessity  and  propriety  of  his  proceed- 
HmTii      ^^^^  called  in  question,  and  to  bear  the  consequences 

  of  any  unnecessary  and  improper  proceedings.  He  takes  the  risk, 

moreover,  of  having  his  proceedings  wholly  repudiated  by  the 
lunatic,  if  he  should  recover  his  reason,  just  as  the  next  friend  of 
an  infant  runs  the  risk  of  having  his  proceedings  wholly  repudiated 
on  the  infant  attaining  his  full  age.  It  is  to  be  borne  in  mind 
that  unsoundness  of  mind  gives  the  Court  of  Chancery  no  juris- 
diction whatever.  It  is  not  like  infancy  in  that  respect.  The 
Court  of  Chancery  is  by  law  the  guardian  of  infants,  whom  it 
makes  its  wards.  The  Court  of  Chancery  is  not  the  curator  either 
of  the  person  or  the  estate  of  a  person  non  comjpos  mentis,  whom  it 
does  not  and  cannot  make  its  ward.  It  is  not  by  reason  of  the 
incompetency,  but  notwithstanding  the  incompetency,  that  the 
Court  of  Chancery  entertains  the  proceedings.  It  can  no  more 
take  upon  itself  the  management  or  disposition  of  a  lunatic's  pro- 
perty than  it  can  the  management  or  disposition  of  the  property  of 
a  person  abroad,  or  confined  to  his  bed  by  illness.  The  Court  can 
only  exercise  such  equitable  jurisdiction  as  it  could  under  the 
same  circumstances  have  exercised  at  the  suit  of  the  person  him- 
self, if  of  sound  mind.  If  there  be  a  trust  property  in  which  the 
person  is  beneficially  interested,  the  Court  may,  no  doubt,  deal 
with  it  in  such  manner  as  it  may  deem  just,  and  it  will,  if  neces- 
sary, ascertain  the  nature  and  extent  of  his  interest,  and  will 
authorize,  and,  in  a  proper  case,  compel,  the  trustee  to  deal  with 
the  lunatic's  interest  in  the  trust  property  for  his  benefit.  But 
that  arises  from  its  inherent  absolute  jurisdiction  over  trusts  and 
trust  funds.  So,  in  a  case  of  partnership,  it  may  make  the  neces- 
sary orders  with  respect  to  the  partnership  and  its  assets,  notwith- 
standing the  incompetency  of  a  partner;  but  that,  again,  is  a 
consequence  of  its  ordinary  jurisdiction  in  partnership  matters, 
which  is  not  ousted  or  paralysed  by  such  incompetency.  And  per- 
haps the  more  common  case  of  its  interference  is  where  the  incom- 
petent persouj  by  his  next  friend,  seeks  to  set  aside  instruments  or 
other  gifts  obtained  by  persons  taldng  fraudulent  advantage  of  his 
mental  weakness»    But  I  know  of  no  authority  and  no  principle 
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for  the  Court  of  Chancery  taking  into  its  care  the  estates  or  other     L.  JJ. 
property  of  which  such  a  person  is  the  legal  owner,  or  appointing  1873 
a  receiver  of  rents  or  debts  legally  due  to  him,  or  settling  or  deal-  beall 
ing  with  his  legal  creditors  or  debtors.  It  is  not  surprising,  there-  gj^^^ 

fore,  that  the  Vice-Chancellor  at  the  outset  hesitated  even  as  to   

making  the  first  order  appointing  a  receiver  and  manager  of  the 
business  and  stock.    But  the  Vice-Chancellor  did,  after  his  atten- 
tion had  been  called  to  the  facts  of  the  case,  make  such  order, 
which  may  perhaps  be  justified  by  considering  the  Defendant 
Smith  as  a  quasi  trustee  of  the  property  in  his  hands  by  reason  of 
his  fiduciary  position.    But  when  that  order  had  been  obtained 
every  legitimate  object  of  the  suit  had  been  effected,  and  it  is 
impossible  to  suggest  any  benefit  that  could  possibly  have  accrued 
to  the  lunatic  from  its  further  prosecution,  much  less  from  hurry- 
ing it  on,  as  was  done.    It  was  quite  clear  that  if  the  lunatic 
recovered  he  could  act  for  himself ;  it  was  also  clear  that  if  he 
did  not  within  a  few  months  recover,  it  would  be  necessary  to 
obtain  for  him  the  legitimate  protection  of  the  Court  in  Lunacy. 
If  the  order  for  a  receiver  and  manager  was  really  within  the 
jurisdiction  of  the  Court,  of  course  that  order  itself  would  enable 
him  to  get  in  the  trade  debts  and  realize  the  trading  stock,  which 
was  all  that  could  be  done.    Let  us  see,  however,  what  was  pro- 
posed to  be  done  by  the  decree.    (1.)  To  take  an  account  of  the 
dealings  and  transactions  of  the  Defendant  as  the  Plaintiff's  agent. 
How  could  such  an  account  be  taken  in  the  absence  of  any  person 
legally  authorized  or  really  competent  to  represent  the  lunatic  ? 
Supposing  it  had,  instead  of  shewing  a  balance  of  £50  due  to  the 
lunatic,  shewn  a  balance  of  £500  or  £5000  due  from  him,  could 
the  Court  have  made  an  order  on  him  to  pay  it  ?    The  Court,  of 
course,  has  no  means  itself,  ex  officio,  of  taking  such  an  account; 
it  can  only  deal  with  the  matters  brought  before  it.    The  solicitor 
could  not  have  taken  on  himself  out  of  Court  to  settle  such  an 
account,  and  the  form  of  taking  the  accounts  in  Court,  where  the 
solicitor  had  the  sole  control  of  the  proceedings,  was  merely  and 
necessarily  a  sham,  to  give  colour  to  what  had  been  done  out  of 
Court.  In  fact  the  account,  so  far  as  it  was  capable  of  being  taken 
at  all,  was  taken  before  the  decree,  between  the  receiver  and  the 
agent ;  and  the  sole  practical  result  of  all  the  proceedings  in  the 
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L.  JJ.  suit  was  an  affidavit  of  tlie  agent  swearing  to  the  correctness  of  his 
1873  own  account.  This  is  all  that  can  be  shewn  as  the  fruit  of  hundreds 
Beall  of  pounds  of  expense.  The  lunatic  had  no  interest  whatever  in 
Smith  having  this  account  ratified  and  confirmed  by  the  Court.  No  doubt 
- —  the  Defendant  Smith  had  an  interest  in  getting  his  own  accounts 
so  ratified  and  confirmed  if  he  could.  In  fact,  the  suit,  which  was 
originally  instituted  to  relieve  Smith  from  the  embarrassment  he 
was  in,  was  continued  in  order  to  give  him  a  final  settlement, 
release,  and  discharge.  But  what  possible  justification  can  there 
be  for  spending  a  lunatic  principal's  money  in  the  relief  and 
release  of  his  agent  ?  (2.)  Take  the  inquiry  which  next  follows. 
What  could  be  more  idle  than  that  ?  The  Court  could  do  nothing 
upon  it.  It  could  not  sell,  it  could  not  surrender,  it  could  not  dis- 
pose of  anything,  except  so  far  as  was  necessarily  incident  to  the 
duties  of  a  receiver,  even  if  so  far  as  that.  (3.)  This  inquiry  is 
also  a  most  singular  one.  The  Court  of  Chancery  has  no  jurisdic- 
tion to  direct  or  to  interfere  with  proceedings  in  lunacy.  Some 
precedent  might  possibly  be  found  for  such  an  inquiry,  but  that 
must  have  been  where  there  was  a  non  comjpos  cestui  que  trust,  and 
with  a  view  to  the  application  of  a  trust  fund  or  other  fund  under 
the  administration  of  the  Court  as  the  result  of  such  an  inquiry. 
Further,  how  could  such  an  inquiry,  or  the  previous  inquiry,  be 
pertinent  to  a  suit  against  the  Defendant  Smith,  who,  when  he  had 
handed  over  the  stock  to  the  receiver,  had  nothing  further  to  do 
with  the  lunatic's  estate  or  affairs,  except  to  settle  his  own  balance  ? 
It  may  be  said  that  the  Court  made  the  order,  but  I  repeat  that  as 
between  a  person  non  comjpos  mentis,  who  could  give  no  authority 
or  instructions,  and  a  solicitor  proposing  to  act  in  his  interest  and 
on  his  behalf,  the  orders  of  the  Court  obtained  by  the  latter  give 
him  no  protection.  They  are,  as  between  them,  really  the  solicitor's 
own  orders.  All  the  subsequent  proceedings,  with  their  ruinous 
costs,  flowed  out  of  this  decree,  which,  in  my  opinion,  was  most 
unnecessarily,  improperly,  and  recklessly  taken. 

Besides  these  considerations,  there  is  still  another  grave  question 
to  be  dealt  with.  The  bill  purports  to  be  the  bill  of  a  person  of 
unsound  mind,  not  found  so  by  inquisition,  suing  by  his  next 
friend.  It  is  essential  to  any  such  suit  that  the  Plaintiff  should 
be  of  unsound  mind,  and  that  he  should  not  have  been  found  so  by 
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inquisition.    What  is  the  effect  of  that  state  of  things  ceasing  to      L.  J  J. 
be  ?    I  am  of  opinion  on  principle,  and  there  is  no  authority  to  m3 
the  contrary,  that  the  suit  is  absolutely  paralysed  thereby.    If  he  Beall 
becomes  of  sound  mind,  the  next  friend  can  have  no  pretext  for  sjo'th 

continuing  his  intervention ;  if  he  is  found  lunatic  by  inquisition,   

so  as  to  be  under  the  control  and  protection  of  the  Crown  and  of 
the  Court  in  Lunacy,  there  is  equally  no  pretext  for  continuing  the 
officious  protection  of  a  self-constituted  guardian  or  committee 
when  there  is  a  legitimate  protection  in  the  proper  tribunal.  We 
were  referred  to  some  decisions  or  dicta  to  the  effect  that  a  suit 
becomes  abated  by  the  appointment  of  a  committee,  and  it  was 
contended  from  this  that  there  was  no  abatement  until  such  ap* 
pointment.  But  there  is  no  decision  that  it  can  go  on  in  the 
interval  between  the  inquisition  and  the  appointment,  and  Vice- 
Chancellor  Shadwell  expressed  a  clear  opinion  that  going  on  even 
after  the  commencement  of  proceedings  in  Lunacy  would  be  a 
fraud  on  the  jurisdiction.  It  is  not  suggested  that  such  a  bill 
could  be  filed  in  the  interval  between  the  inquisition  and  the  final 
appointment  of  a  committee,  or  in  the  interval  between  the  death 
of  one  committee  and  the  appointment  of  another.  The  com- 
mittee is  only  an  officer  of  the  Court,  the  Court  itself  being  only 
the  delegate  of  the  Crown's  prerogative.  It  is  not  because  a  com- 
mittee has  been  appointed,  but  because  the  Crown,  by  its  proper 
tribunal,  has  the  lunatic  and  all  his  affairs  under  its  exclusive  care 
and  protection,  that  the  power  of  any  person  to  commence  or  to 
prosecute  any  proceedings  for  his  protection  is  taken  away.  There 
is  no  inconvenience  or  injustice  in  this.  Application  can  at  all 
times  be  made  to  the  Court  for  anything  that  may  require  or  may 
be  just  to  be  done,  and  no  doubt  if  any  person  who  has  interfered 
for  the  protection  of  a  lunatic  can  satisfy  the  Court  that  he  has 
acted  lond  fide,  and  for  the  benefit  of  the  lunatic,  the  Court  will 
reimburse  him,  as  it  would  recompense  any  other  person  who  had 
rendered  services  to  the  lunatic.  I  am  satisfied,  therefore,  that 
every  proceeding  and  every  order  taken  or  made  in  the  suit  after 
the  inquisition  was  irregular  and  void,  as  much  so  as  if  it  had  been 
taken  or  made  after  the  lunatic's  death.  Moreover,  any  such 
attempt  to  deal  with  a  lunatic's  property  after  the  inquisition 
amounts  to  a  gross  contempt  of  the  Court  in  Lunacy. 
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L.  JJ.        It  was  strongly  urged  upon  us  that  the  proceedings  of  the 
1873      solicitorg  were  lond  fide,    I  cannot  accede  to  this  view.  They 
Beall     might  have  been  lond  fide  in  this  sense — that  they  thought  they 
Smxtii  legally  take  them.    But  it  is,  in  my  judgment,  impossible 

  that  they  could  have  hond  fide  thought  that  they  were  prosecuted 

for  the  benefit  of  the  lunatic,  which  was  the  only  thing  they  had  a 
right  to  regard.  I  am  satisfied,  on  the  contrary,  that  they  were 
taken  for  their  own  purposes.  They  had  resolved,  if  possible,  to 
secure  to  themselves  the  administration  and  winding-up  of  the 
lunatic's  estate,  to  the  exclusion  of  his  family.  When  the  family 
solicitor  objected  to  an  order  sought  from  the  Chief  Clerk,  they, 
without  any  necessity  or  urgency,  set  down  the  cause  for  hearing 
as  a  short  cause,  with  the  object  of  obtaining  the  apparent  sanction 
of  the  Court  to  their  interference  with  the  lunatic's  property  and 
affairs,  in  a  way  for  which  there  is  no  legal  or  other  authority. 
When  the  inquisition  was  held  and  the  Plaintiff  had  been  found 
lunatic— a  proceeding  and  finding  which  everybody  must  have 
known  to  have  been  inevitable — they  proceeded  with  the  inquiries, 
and  to  set  down  the  cause  on  further  consideration,  ^obviously 
running  a  race  with  the  proceedings  in  Lunacy,  and  in  the  hope 
and  for  the  purpose  of  getting  the  matter  finally  disposed  of  in 
Chancery  before  the  appointment  of  a  committee,  and  so  as  to 
anticipate,  as  they  hoped,  any  interference  of  the  committee  or 
any  interposition  of  the  proper  jurisdiction  in  Lunacy.  They  have 
failed  in  this,  and  they  must  bear  the  consequences.  In  my 
judgment,  the  committee — that  is  to  say,  the  lunatic  by  his  com- 
mittee— is  entitled  as  of  right  to  a  declaration  that  all  the  proceed- 
ings after  the  appointment  of  a  receiver  were  unauthorized  and 
improper,  and  that  all  the  proceedings  after  the  finding  on  the 
inquisition  were  irregular  and  void.  The  solicitors  are  respon- 
sible for  this,  and  the  lunatic's  estate  must  be  made  good  by 
them. 

The  proper  order  now  to  be  made  will  be  to  direct  the  money  in 
Court  in  the  suit  to  be  transferred  to  the  credit  of  the  lunacy,  to 
order  the  solicitors  to  pay  into  Court  in  the  lunacy  the  sums  paid 
for  costs  both  to  themselves,  to  the  Defendant's  solicitor,  and  to 
the  accountant,  deducting  the  costs  of  the  suit  up  to  the  appoint- 
ment of  the  receiver.    The  Taxing  Master  will  have  no  difficulty 
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in  telling  us  the  amount  of  those  costs  before  the  order  is  drawn      L.  JJ. 
up.    I  say  nothing  about  the  receiver's  poundage  and  costs,  1873 
because,  as  the  estate  takes  the  money  in  Court,  it  is  perhaps  not  beall 
right  to  disturb  the  retention  by  him  of  his  reasonable  poundage  ^jjith 

in  and  for  realizing  the  stock  and  debts.    As  between  the  estate   

and  the  Defendant  Smith,  the  committee  will  be  at  liberty  to  take 
such  proceedings  as  he  may  be  advised  for  obtaining  any  better 
or  other  account  from  him.  It  is,  I  trust,  probable  that  there  will 
be  no  necessity  for  acting  on  this. 

This  being  a  case  of  improper  proceedings  on  the  part  of 
solicitors  of  the  Court,  they  must  pay  all  the  costs,  including  the 
costs  of  the  appeal,  and  as  between  solicitor  and  client,  as  in  my 
judgment  the  lunatic  is  entitled  to  have  his  estate  fully  reimbursed 
and  made  good. 

Sir  G.  Mellish,  L  J.,  concurred. 

Solicitors:  Messrs.  Heather  &  Son;  Messrs.  Sole,  Turner,  & 
Turner ;  Messrs.  Merriman,  Foivell,  &  Go, 


In  re  EDWAKDS,  a  Person  of  Unsound  Mind. 

In  re  LONDON,  BRIGHTON,  AND  SOUTH  COAST 
RAILWAYS  ACT. 

Marriage  Settlement — Covenant  to  settle  Future  Property  of  Wife, 

In  a  marriage  settlement  a  covenant  to  settle  tlie  wife's  after-acquired 
property  will,  in  the  absence  of  expressions  shewing  a  contrary  intention, 
he  construed  as  applying  only  to  property  acquired  during  the  coverture, 
although  the  words  "  during  the  said  intended  coverture  "  are  omitted. 

Dickinson  v.  Dillivyn  (1)  and  Carter  v.  Carter  (2)  approved.  Stevens  v. 
Van  Voorst  (3)  overruled. 

'  a  settlement  dated  the  13th  of  October,  1843,  made  on  the 
marriage  of  George  Eohinson  with  GaroUne  Boivley  Edwards,  whicli 


L.  JJ. 

1873 

Nov.  22 ; 
Dec.  6. 


(1)  Law  Rep.  8  Eq.  546.  (2)  Law  Rep.  8  Eq.  551. 

(3)  17  Beav.  305. 
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L.  JJ.     recited  tliat  the  intended  wife,  under  the  will  of  EUzaheth  Bmune, 

1873      and  a  codicil  thereto,  was  entitled  to  certain  parts,  shares,  rights, 

and  interests  in  the  property  of  EUzaheth  Braune,  and  that  on 

A  Person         treaty  for  the  marriage  it  was  agreed  that  the  parts,  shares, 

OF  Unsound  rights,  and  interests  of  the  wife  in  the  property  of  EUzaheth 

j^^J      Bmune  should  be  assigned  and  assured  to  the  trustees,  their 

London,  executors,  administrators,  and  assigns,  upon  the  trusts  thereinafter 
Brighton,  .  .  o    ^  x 

AND      mentioned,  and  that  the  intended  husband  and  wife  should  cove- 

^EAiLWAYr  ^^^^       agree  that  if  they,  or  either  of  them  in  her  right,  should 

thereafter  acquire  any  property,  the  same  should  be  settled  in 

manner  thereinafter  mentioned,  Mrs«  Bdbinson  assigned  to  the 

trustees  all  her  interest  whatsoever,  present  or  future,  vested  or 

contingent,  in  the  property  of  EUzaheth  Braune,  under  and  by 

virtue  of  her  will  and  codicil,  or  otherwise  howsoever,  and  of  and 

in  the  moneys  to  arise  from  the  sale  thereof,  and  the  funds  and 

securities  in  or  upon  which  the  same  might  be  invested,  and  of 

and  in  the  income  thereof,  to  hold  the  premises  to  the  trustees, 

their  executors,  administrators,  and  assigns,  upon  trust  for  Mrs. 

Bdbinson  till  the  marriage,  and  after  the  marriage  upon  the  trusts 

therein  mentioned,  and  being  the  ordinary  trusts  of  a  marriage 

settlement.    The  settlement  contained  the  following  covenant : — 

"  And  it  is  hereby  agreed  and  declared  between  and  by  the 
parties  to  these  presents,  and  the  said  Geo.  Bdbinson  and  C,  B» 
Edwards  do  for  themselves  respectively,  and  their  respective  heirs, 
executors,  and  administrators,  covenant  with  the  said  [trustees], 
their  executors,  administrators,  and  assigns,  that  in  case,  after  the 
said  marriage,  the  said  C.  B.  Edwards  and  the  said  Geo.  Bdbin- 
son, or  either  of  them  in  her  right,  shall  become  entitled  to  any 
moneys  or  other  property,  real  or  personal,  or  both,  by  any  means 
whatsoever,  then  and  in  such  case  all  such  moneys  or  other  pro- 
perty shall,  at  the  cost  of  the  said  trust  funds,  be  vested  in  the 
said  [trustees]  or  the  survivor  of  them,  or  other  the  trustees  or 
trustee  under  these  presents,  by  such  acts  or  deeds  as  they  or  he 
shall  think  proper."  There  followed  a  declaration  of  trust  by 
reference  to  the  trusts  previously  declared  of  the  funds  assigned. 

George  Bdbinson  died  in  September,  1870.  The  widow  was 
still  living,  and  there  were  several  children  of  the  marriage. 
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The  above-named  Elizabeth  Braune,  who  died  in  1 829,  had      L.  jj. 

devised  by  her  will  three  cottages  at  Mifeham  in  trust  for  Maria  i873 

Elizabeth  Edwards  for  life,  with  remainder  to  her  surviving  chil- 

dren.    These  cottaejes  were  taken  by  a  railway  company,  and  in  Edwards, 
°  ^  .         .  ^  Person 

1868  the  purchase-money  was  paid  into  Court.    Maria  Elizabeth  of  Unsound 
Edwards  died  in  1872,  lesiYmg  three  children — the  above-named  j^^^ 
Mrs.  Bobinson,  Mrs.  Geary,  and  Charles  Marshall  Edwards,  a  London, 
lunatic.     By  order  of  the  20th  of  December,  1872,  one-third  of  and 
the  purchase-money  was  paid  to  Mr.  Geary  in  right  of  his  wife,  ^raTlm^ays^^ 
one -third  to  the  trustee  of  Mrs.  Bobinson  s  settlement,  and  the 
remaining  third  was  carried  to  the  lunatic's  separate  account. 
Charles  Marshall  Edwards  died  on  the  9th  of  June,  1873,  intes- 
tate and  a  bachelor,  leaving  Mrs.  Bobinson,  and  Joshua  Falle  Geary, 
the  son  of  Mrs.  Geary,  his  co-heirs. 

Mrs.  Bobinson  and  J.  F.  Geary  now  petitioned  for  payment  of 
the  share  of  C.  M.  Edwards  to  them  in  moieties,  and  the  question 
arose  whether  Mrs.  Bobinson  s  moiety  was  affected  by  the  covenant 
for  settlement  of  future  property,  her  title  to  it  having  arisen  after 
the  determination  of  the  coverture. 


Nov.  22.  Mr.  Eorsbrugh,  for  the  Petitioners,  referred  to  Howell 
V.  Bowdl  (1),  Beid  v.  Kenrich  (2),  Dickinson  v.  Dillwyn  (3),  Carter 
V.  Carter  (4),  and  In  re  Clintons  Trust  (5). 

Mr.  Inoe,  for  the  trustee,  referred  to  Stevens  v.  Van  Voorst  (6). 

Mr.  Tweedy,  for  the  railway  company. 

The  Court  made  the  order  subject  to  the  consent  of  Mrs. 
Bobinson  s  children  being  obtained,  which  would  make  it  unneces- 
sary to  decide  the  question  as  to  the  effect  of  the  covenant,  it 
being  believed  that  they  were  all  adult,  and  would  consent. 


Dec.  2.    It  was  stated  to  the  Court  that  the  children  were  not 

(1)  4  L.  J.  (Ch.)  242.  (4)  Law  Eep.  8  Eq.  551. 

(2)  24  Ibid.  503.  (5)  Ibid.  13  Eq.  295. 
C3)  Law  Eep.  8  Eq.  546.  (6)  17  Beav.  305. 
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L.  JJ.  all  of  age,  and  that  it  would  be  necessary  for  the  Court  to  decide 
1873      the  point. 


In  re 
Edwakds, 

oFuSr.!.  Dec.  6.   Sir  W.  M.  James,  L.J. 


Mind 
In  re 


The  primary  object  of  a  covenant  to  settle  the  future  property 
London,    of  a  wife  is  to  prevent  its  falling  under  the  sole  control  of  the 
AND    '   husband,  and  it  therefore  jprima  facie  is  to  be  supposed  not  to 
^E^iLwr^s^  be  intended  to  apply  to  property  the  wife's  title  to  which  does 
^<^T.       jiot  accrue  until  after  the  husband's  death.    We  have  consulted 
the  Lord  Chancellor  on  the  case,  and  he  agrees  with  us  in  the 
opinion  that,  in  the  absence  of  any  expressions  shewing  that  a 
covenant  of  this  nature  was  intended  to  have  a  more  extended 
operation,  it  is  to  be  construed  as  if  the  usual  words,    during  the 
said  intended  coverture,"  had  been  inserted.    It  appears  to  His 
Lordship,  as  well  as  to  us,  that  the  rule  laid  down  in  Dickinson  v. 
Dillwyn  (1)  and  Carter  v.  Garter  (2)  is  to  be  followed,  and  not 
the  rule  which  was  acted  upon  in  Stevens  v.  Van  Voorst  (3).  The 
order,  therefore,  will  be  for  payment  of  Mrs.  Bohinsons  share  to 
her. 

Solicitor :  Mr.  Edward  Moss. 


(1)  Law  Rep.  8  Eq.  546.  (2)  Law  Rep.  8  Eq.  551. 

(3)  17  Beav.  305. 
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CONN  V.  OAKLAND. 

[1865    C.  111.] 
Practice — Sequestration — Deposit  on  Appeal. 

Where  the  deposit  on  an  appeal  had  been  ordered  to  be  returned  to  the 
Appellant,  and  before  it  was  paid  to  him  sequestration  was  issued  against 
him  for  non-payment  of  costs  previously  due,  the  deposit  was  ordered  to 
be  paid  to  the  sequestrators  instead  of  the  Appellant. 

By  a  decree  made  in  this  suit  by  the  Master  of  the  Eolls 
on  the  20th  of  l^iarch,  1868,  the  Plaintiff,  William  ConUj  was 
declared  entitled  to  accounts  of  certain  partnership  transactions 
between  himself  and  the  Defendants  and  others,  his  late  partners, 
and  the  accounts  were  directed  accordingly,  and  the  further  con- 
sideration and  costs  were  reserved. 

On  the  8th  of  June,  1869,  the  Plaintiff  applied  in  Chambers  for 
an  order  against  the  Defendants  for  production  of  documents,  but 
the  IVIaster  of  the  Eolls  refused  to  make  any  order,  except  that  the 
Plaintiff  should  pay  the  costs  of  the  application. 

By  an  order  dated  the  24th  of  March,  1873,  made  on  the 
motion  of  the  Plaintiff,  it  was  ordered  that  the  Plaintiff  should 
pay  to  the  Defendants  the  sum  of  £146  12s.  ScZ.,  being  the 
amount  of  the  taxed  costs  of  the  application  of  the  8th  of  June, 
1869,  and  also  the  costs  of  that  motion,  and  that  thereupon  the 
time  for  the  Plaintiff  to  appeal  against  the  decree  of  the  20th  of 
March,  1868,  should  be  extended  to  the  20th  of  September, 
1873. 

On  the  18th  of  September,  1873,  the  Plaintiff  presented  his 
petition  of  appeal,  in  which  he  stated  that  he  had  paid  the  said 
sum  of  £146  12s.  Sd.,  and  the  taxed  costs  of  the  motion  of  the 
24th  of  March,  1873.  He  paid  into  Court  the  usual  deposit  of  £20, 
and  the  Petition  was  set  down  for  hearing. 

Notwithstanding  the  statement  in  the  Petition  the  Plaintiff  did 
not  pay  the  sums  mentioned ;  and  accordingly,  on  the  12th  of 
November,  1873,  the  Defendants  moved  before  the  Lord  Chan- 
cellor to  discharge  the  order  to  set  down  the  appeal,  and  the  Lord 
Vol.  IX.  L  1 
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Chancellor  made  an  order  discharging  the  order  to  set  down  the 
appeal  without  costs,  and  ordered  that  the  deposit  of  £20  should 
be  returned  to  the  Plaintiff. 

On  the  1st  of  December,  1873,  a  writ  of  sequestration  was 
issued  against  the  estate  and  effects  of  the  Plaintiff  for  non-payment 
of  the  said  sum  of  £146  12s.  Sd. 

The  sequestrators  now  moved  that  the  deposit  of  £20  might, 
notwithstanding  the  order  of  the  12th  of  November,  1873,  be  paid 
to  them  instead  of  to  the  Plaintiff. 

Mr.  Cocikson  appeared  in  support  of  the  motion,  and  referred  to 
Wilson  V.  Metcalfe  (1). 

The  Plaintiff  appeared  in  person  and  opposed  the  application. 

LoED  Selbokne,  L.C.,  said  that  he  was  of  opinion  that  the  writ 
of  sequestration  entitled  the  sequestrators  to  attach  the  £20 
deposited  with  the  Court  on  presenting  the  Petition  of  appeal,  and 
which  had  been  previously  ordered  to  be  returned  to  the  Plaintiff. 
The  order  must,  therefore,  be  made  in  terms  of  the  motion. 

Solicitors  for  the  Sequestrators  :  Messrs.  Bolton,  Eohhins,  <&  Busk, 
agents  for  Mr.  8,  T.  G,  Downing,  Bedruth. 


L.  0. 

1873 
Conn 

V. 

Garland. 


L.  0.         In  re  METKOPOLITAN  PUBLIC  CAEKIAGE  AND 
'""^  ^'  EEPOSITOKY  COMPANY. 

1873 

^  BROWN'S  CASE. 

Nov.  19. 

  Company — Contributory — Director —  Qualification — Paid-up  Shares — 

Companies  ActSj  1862,  and  1867. 

Where  the  holding  of  a  certain  numher  of  shares  is  a  necessary  qualifica- 
tion for  a  director,  merely  acting  as  a  director  does  not  amount  to  a  contract 
by  the  person  so  acting  to  take  that  number  of  unpaid  shares  directly  from 
the  company. 

Each  of  the  directors  of  a  company  was  obliged  to  hold  fifty  shares,  i?.,  at 
the  request  of  the  promoter  of  the  company,  assented  to  become  a  director 


(1)  1  Beav.  263. 
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and  attended  a  meeting.    By  the  direction  of  the  promoter,  who  was  entitled       L.  C. 
to  a  large  number  of  paid-up  shares  in  the  company,  paid-up  shares  sufiBcient    and  L.  J.L 
for  the  qualification  of  a  director  were  registered  in  2?.'s  name  : —  1873 

Eeld^  that  any  implied  contract  by  B.  to  take  shares,  was  fulfilled  by  his        '"^^ , 
acquiring  shares  in  that  manner :  ^Ca^e  ^ 

Held  J  that,  under  the  circumstances,  the  shares  registered  in  his  name  must  .  

be  taken  to  have  been  so  registered  in  order  to  qualify  him  as  a  director,  or 
else  that  the  agreement  under  which  he  became  a  director  was  not  complied 
with,  and  he  was  not  a  shareholder. 

Order  of  Wiclcens,  Y.C,  affirmed. 

Marquis  of  Ahercorn^s  Case  (1)  and  Leehe's  Case  (2)  considered. 

jLHE  MeirojooUtan  Fublic  Carriage  and  Be^ository  Companif, 
Limited,  was  registered  on  the  llth  of  March,  1870,  with  a 
capital  of  £100,000  in  £1  shares.  One  /.  C.  Broomfield  appeared 
to  have  paid  the  registration  fee,  and  to  have  exerted  himself  for 
the  company,  and  to  have  engaged  to  find  capital  and  directors, 
on  the  understanding  that  he  'was  to  receive  for  his  services  a 
considerable  number  of  paid-up  shares  in  the  company. 

By  the  articles  of  association  it  was  provided  that  the  qualifica- 
tion for  a  director  was  to  be  the  holding  of  fifty  shares.  The  evi- 
dence in  the  case  was  somewhat  scanty,  but  it  appeared  that  Brown 
and  two  other  persons  were  proposed  as  directors  by  Broomfield, 

The  first  meeting  of  directors  was  held  on  the  15th  of  March,  at 
which  Brown  was  formally  appointed  a  director.  The  next  meet- 
ing was  held  on  the  18th  of  March,  at  which  Brown  was  present. 
His  name  was  published  as  that  of  a  director,  but  he  was  not 
shewn  to  have  attended  any  other  meetings  until  after  the  shares 
had  been  placed  in  his  name. 

On  the  25th  of  March  a  formal  agreement  between  the  com- 
pany and  Broomfield  was  made  and  approved  of,  by  which  the 
company  agreed  to  allot  to  Broomfield  £5000  in  fully  paid-up 
shares  of  the  company ;  and  Broomfield  agreed  to  float  the  com- 
pany and  pay  all  expenses  of  floating  it  and  of  raising  the  capital, 
but  in  the  event  of  his  not  raising  the  capital  he  was  to  receive 
only  shares  equivalent  to  the  amount  of  the  capital  raised  by 
him,  and  was  to  return  the  surplus  shares ;  if  there  was  no  allot- 
ment to  the  public  the  5000  shares  were  to  be  cancelled.  ]^o 
shares  were  ever  registered  in  Brcomfield's  name,  but  at  different 

(1)  4  D.  F.  &  J.  78.  (2)  Law  Rep.  6  Ch.  469. 
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L.  C.      times  fully  paid-up  shares  to  the  number  of  3899  were  allotted  to- 

his  nominees.  One  of  his  nominees  was  Brown,  to  whom  fifty 
1873  " 
«^v^      shares  were,  at  a  meeting  on  the  29th  of  March,  allotted,  whicb 

"^Cas?'^    shares  were  duly  registered  in  his  name  as  paid-up  shares,  and 

  Broomfield'' s  account  was  debited  with  a  corresponding  sum. 

Not  quite  5000  shares  were  applied  for  by  the  public.  The 
company  did  not  begin  to  carry  on  business,  and  was,  on  the  16th 
of  February,  1871,  ordered  to  be  wound  up.  Broomfield  had  not 
paid  all  the  expenses  of  floating  the  company,  and  on  his  examina- 
tion in  the  winding-up  he  stated  that  he  did  not  consider  himself 
entitled  to  the  5000  shares. 

Brown  and  two  other  directors,  who  were  in  a  similar  position,, 
were,  by  the  Chief  Clerk  of  the  Yice-Chancellor  Wickens,  excluded 
from  the  list  of  contributories,  and  the  Yice-Chancellor  Wickens  in 
Chambers  refused  to  vary  the  Chief  Clerk's  certificate. 

The  official  liquidator  appealed. 

Mr.  Jackson,  Q.C.,  and  Mr.  E,  Cutler,  in  support  of  the  appeal : — 

Where  a  man  acts  as  a  director,  and  must ,  hold  shares  in  order 
so  to  act,  that  is  an  agreement  to  take  shares  from  the  company : 
In  re  Disderi  &  Co.  (1) ;  Leekes  Case  (2) ;  Harward's  Case  (3).. 
Marqiiis  of  Aher corns  Case  (4)  was  before  the  Act  of  1862,  and. 
is  not  consistent  with  the  recent  cases :  Levitas  Case  (5) ;  Forles^ 
&  Judd's  Case  (6).  The  acceptance  of  the  office  of  director  has  in 
all  the  late  cases  been  held  to  be  an  agreement  to  take  shares.  It 
is  true  that  shares  were  transferred  into  Browns  name,  but  it  does- 
not  follow  that  those  were  the  shares  he  agreed  to  take.  The  onus 
of  shewing  that  they  were  lies  on  him.  The  dates  of  the  transac- 
tions tend  to  disprove  it.  Besides,  Broomfield  entirely  failed  to  do* 
what  he  had  engaged  to  do,  and  had  no  right  to  the  shares. 

Mr.  Hamilton  Humphreys,  for  Brown,  was  not  called  upon. 

Lord  Selboene,  L.C.  : — ■ 

We  think  there  is  no  reason  for  dissenting  from  the  opinioi> 
which  we  must  infer  the  Vice-Chancellor  formed  in  this  case,  and 

(1)  Law  Rep.  11  Eq.  242.  (4)  4  D.  F.  &  J.  78. 

(2)  Ibid.  6  Ch.  469.  (5)  Law  Eep.  3  Cb.  36. 

(3)  Ibi.1. 13  Eq.  30.  (6)  Ibid.  5  Ch.  270. 
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we  think  we  may,  without  much  risk  of  error,  imagine  what  were  L.  c. 
ihis  reasons,  though  they  are  not  actually  given  to  us. 

Mr.  Jackson  has  argued  that  in  a  company,  the  rules  of  which 
/require  that  a  director  should  have  the  qualification  of  a  certain  "^^^^^ 

^number  of  shares,  the  mere  acceptance  of  the  office  of  director   

■by  a  person  who  has  not  the  necessary  number  of  shares  carries 
with  it  from  that  moment  of  time  (I  think  the  argument  must  be 
carried  so  far)  an  implied  contract  that  he  will  take  from  the 
company  that  number  of  shares,  either  immediately  or  at  least 
^before  he  acts  as  a  director. 

Without,  in  the  first  instance,  referring  to  authority,  it  is 
•obvious  that  the  argument  labours  under  this  difficulty,  that  the 
qualification  clause  does  not  require  that  the  director  shall  take 
shares  from  the  company.  The  clause  at  the  utmost  means  only 
that  if  he  acts  as  he  ought  to  act,  with  the  proper  qualification 
(without  which  he  is  no  doubt  disqualified),  he  must  in  some  way 
possess  himself  of  the  necessary  number  of  shares.  But  in  what- 
ever way  he  may  manage  to  possess  himself  of  those  shares,  if  he 
does  so  he  has  the  qualification ;  and  it  is  quite  unnecessary  that 
he  should  for  that  purpose  enter  into  a  contract  with  the  com- 
pany, and  so  become  the  original  holder  of  shares,  if  it  is  possible 
for  him  to  acquire  them  otherwise. 

Now  the  authorities  which  have  been  cited  really  are  incon- 
sistent with  Mr.  JacJcsons  argument.  The  only  case  in  which  the 
question  was  neatly  raised  was  the  Marquis  of  Ahercorn's  Case  (1), 
which  was  before  the  Court  of  Appeal,  at  that  time  presided  over 
by  Lord  Justice  Knight  Bruce  and  Lord  Justice  Turner;  and 
in  that  case  the  naked  question  was  raised,  whether  from  the 
acceptance  of  the  office  of  director  and  the  consequent  authorized 
representation  to  the  world  that  the  person  so  accepting  was 
a  director,  such  representation  being  continued  over  a  certain 
period  of  time — whether  from  that  alone  a  contract  with  the  com- 
pany to  take  shares  could  be  inferred.  In  that  particular  case  the 
©ption  was  either  to  have  shares  or  to  insure  in  the  company.  But 
there  were  various  ways  by  which  the  shares  might  be  acquired, 
and  the  Lords  Justices  held  that,  from  the  mere  acceptance  of  the 


(1)  4  D.  F.  &  J.  78. 
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L.  C.      office  of  director,  without  more,  they  could  not  infer  a  contract  tO' 
andL.JJ.  become  a  shareholder. 

]^         The  other  authorities  are  all  cases  in  which,  as  a  matter  of  fact, 
"^Casb      shares  had  been  registered  in  the  name  of  the  director — which  cir- 

  cumstance  occurs  in  this  case  also — and  in  those  other  cases  it  was, 

in  my  opinion,  most  justly  regarded  as  a  very  material  fact  to  be 
considered,  when  a  director  tried  to  get  rid  of  the  shares  actually 
registered  in  his  name,  that  he  had  accepted  the  office  of  director,, 
which  a  man  ought  not  to  fill  without  qualification.    In  such 
cases  a  director  must  have  a  qualification,  and  is  bound  as  a 
director  to  be  acquainted  with  what  is  done  in  the  mranagement 
of  the  affairs  of  the  company.    It  was,  therefore,  a  just  conclusion 
of  fact,  that  an  act  done  by  a  person  acting  under  the  authority  of 
the  directors,  the  result  of  which  was  to  place  in  the  name  of  a 
director  shares  which  he  ought  to  have  as  a  qualification — that  that 
act  was  done  by  his  authority,  and  that  he  could  not  be  allowed 
to  repudiate  it.    For  my  part,  I  see  no  reason  to  doubt  that  the 
various  cases  which  arose  on  that  state  of  circumstances  were  well 
decided.    There  may  be  found  in  some  of  the  cases  (I  think 
before  Yice-Chancellor  Malins  in  particular)  some  dicta  not 
necessary  for  the  decision  of  the  question,  which  would  appear  to 
go  to  an  extent  not  jprimd  facie  reconcilable  with  the  decision  in 
the  Marquis  of  Alercorns  Case  (1),  as  to  the  value  of  the  single 
circumstance  of  acceptance  of  the  office  of  director.    But  it  seems 
to  me  to  be  only  just  to  the  learned  Judge  from  whom,  those  dicta 
proceeded  to  remember,  that  Judges  have  tacitly  in  their  minds 
the  circumstances  and  facts  of  the  particular  case  before  them, 
when  they  speak  of  the  influence  of  any  material  fact  in  the 
evidence  which  they  have  to  consider.    They  are  not  to  be  sup- 
posed to  forget  that  there  are  other  facts,  but  they  speak  of  the- 
value  of  the  particular  fact,  bearing  in  mind  the  general  character 
of  the  entire  case. 

I  think,  therefore,  that  it  would  not  be  placing  a  fair  interpre- 
tation on  the  language  found  in  some  of  those  cases,  if  we  were  to 
infer  that  the  learned  Judge  from  whom  that  language  proceeded 
felt  himself  authorized  in  judicially  expressing  dissent  from  what 


(1)  4  D.  F.  &  J.  78. 
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was  decided  by  the  Lords  Justices  in  the  Marquis  of  Ahereorns 

Case,    I  do  not,  for  my  part,  place  that  interpretation  on  the   andL.  JJ. 

language  in  question. 

The  true  result  to  be  drawn  from  those  authorities  appears  to  Brown's 
be,  that  the  fact  of  a  man  accepting  the  place  of  director,  for 
which  the  possession  of  a  certain  number  of  shares  is  a  necessary 
qualification,  is  most  material  in  determining  whether  he  shall  or 
shall  not  be  permitted  to  repudiate,  as  unauthorized  by  himself, 
the  registration  of  shares  which,  in  the  ordinary  course  of  the 
business  of  the  company,  have  actually  been  placed  in  his  name, 
and  which  were  needful  for  his  qualification. 

So  much  for  the  principle.  But  if  that  be  a  right  view  of  the 
principle,  it  follows  that  we  cannot,  from  the  mere  fact  of  Mr. 
Brown  in  this  case  assenting  on  the  18th  of  March  (for  I  do  not 
think  he  appears  to  have  assented  earlier)  to  the  act  of  the  other 
directors  in  electing  him  a  member  of  their  body — we  cannot,  from 
that  mere  fact  standing  alone,  and  apart  from  other  circumstances, 
infer  that  Mr.  Brown  on  that  day  entered  into  a  contract  with 
the  company  to  be  the  allottee  from  them  of  the  number  of  shares 
necessary  to  his  qualification. 

Eut  in  truth  this  case  does  not  at  all  rest  on  that  naked  state 
of  facts ;  for  here,  as  in  the  other  cases,  it  does  appear  that  shares, 
which  we  think  must  prima  facie  be  considered  to  have  been  taken 
as  the  qualification  of  Mr.  Brown,  actually  passed  into  his  name, 
and  were  duly  registered  in  his  name  within  a  few  days  after  he 
accepted  the  office  of  director.  The  evidence  is  admitted  to  be 
in  such  a  state  as  to  justify  the  inference,  that,  when  he  accepted 
that  office  of  director  he  did  intend  to  qualify  himself,  and  to 
qualify  himself  by  shares  to  be  acquired  in  the  manner  in  which 
he  did  acquire  the  shares  actually  registered  in  his  name. 

It  appears  that  at  this  time  there  was  a  promoter  named  Broom- 
field,  who  had  undertaken  to  float  the  company ;  to  place,  as  it  is 
called,  the  capital ;  and  to  find  the  directors.  He  had  at  that 
time  claims  against  the  company,  which,  as  I  think,  we  may  hold 
w^ere  intended  to  be  satisfied  by  the  allotment  of  a  considerable 
number  of  paid-up  shares,  his  services  to  the  company  being  con- 
sidered to  be  equivalent  to  payment.  It  further  appears  that  at 
a  meeting  on  the  25th  of  March,  at  which  Mr.  Brown  was  not 
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L.c.  present,  tlie  agreement  with  Broomfield  was  put  into  a  formal 
shape,  and  was  to  the  effect  that  he  should  have  for  his  services 
5000  paid-up  shares  on  certain  special  terms.  The  terms  were,  as 
^aIe I  will  assume  (without  deciding  anything  more  about  them),  that 
  the  number  of  shares  would  be  liable  to  be  reduced  if  the  allot- 
ment of  shares  to  the  general  public  should  not  proceed  to  the 
extent  contemplated,  and  possibly  any  shares  so  allotted  would  be 
liable  to  be  cancelled  if  the  allotment  fell  short  of  what  was 
expected.  Before  any  large  allotment,  or  any  to  the  general 
public,  was  actually  made,  on  the  29  th  of  March,  at  a  general 
meeting,  at  which  Mr.  Brown  was  not  present,  as  in  fulfilment  of 
that  agreement,  5000  shares  were  allotted  as  fully  paid  up  to 
Broomfield^  and  of  those  5000  shares  fifty  shares  were  substantially 
transferred  by  him  to  Mr.  Brown,  It  is  true  that  the  form  of 
register  and  transfer  was  not  gone  through,  but  fifty  of  the  shares 
authorized  to  be  issued  to  Broomfield  under  his  agreement  as 
fully  paid-up  shares  were,  by  his  direction,  transferred  to  Brown 
and  registered  in  his  name.  Brown  having  from  the  beginning 
contemplated  qualifying  himself  in  that  manner,  and  not  other- 
wise, for  the  office  of  director. 

Now  these  shares  either  were  or  were  not  validly  issued.  If  they 
were  not,  then  the  qualification  must  fail ;  but  you  cannot  on  that 
hypothesis  substitute  a  different  agreement  to  take  a  different 
qualification.  If  they  were,  then  the  qualification  was  good.  It 
seems  to  me  immaterial  for  the  present  purpose  to  inquire  which 
of  these  alternatives  is  correct,  for  in  either  way  we  come  to  the 
result  that  there  was  really  no  other  contract  by  Mr.  Brown  to 
qualify  himself  by  holding  shares  except  that  which  was  carried 
into  effect  by  means  of  the  transaction  with  Broomfield,  The 
appeal  must  be  dismissed  with  costs. 

Sir  W.  M.  James,  L  J.  :— 

I  entirely  agree  in  the  conclusion  and  in  the  reasons  which  the 
Lord  Chancellor  has  given.  I  desire  to  add  that  in  LeeJce^s  Case  (1) 
at  certainly  was  not  my  intention,  nor  the  intention  of  the  Lord 
Justice,  to  overrule  the  decision  in  the  Marquis  of  Aher corns 
Case  (2).  We  never  even  referred  to  it.  There  may  be  an  ex- 
(1)  Law  Kep.  6  Ch.  469.  (2)  4  D.  F.  &  J.  78. 
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pression,  taken  by  itself  and  separate  from  the  context,  which  would 
appear  to  give  colour  to  the  proposition ;  but  I  intended  merely  to 
say  that  becoming  a  director  involved  an  agreement  to  have  the 
qualifying  shares.  If  my  words  will  bear  any  other  construction, 
it  is  only  another  instance  of  the  inaccuracy  of  language  to  which 
we  are  all  liable. 

Sir  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  In  order  to  constitute  any  person  a 
shareholder  there  must  be  proof  of  an  agreement  between  him  and 
the  company  that  he  should  become  a  shareholder.  Then  the 
question  is,  whether  such  an  agreement  is  proved  in  this  case. 

Now  I  think  it  is  quite  clear  that  the  mere  fact  of  being  a 
director  cannot  by  itself  make  a  man  a  shareholder — that  is  to  say, 
make  an  agreement  between  the  man  and  the  company  that  he 
will  take  shares  from  the  company.  The  expression  that  he  must 
be  qualified  by  holding  so  many  shares,  does  not  oblige  him  to  take 
shares  from  the  company ;  but  he  may  obtain  the  shares  in  any 
other  legal  mode  by  which  shares  may  be  acquired ;  and  I  think, 
strictly  to  comply  with  the  articles  of  association,  it  would  be  suf- 
ficient that  he  should  have  acquired  the  shares  before  he  acts  as  a 
director.  If  that  were  not  so,  and  if  the  meaning  of  the  articles  of 
association  was,  that  a  person  must  have  the  shares  before  he  is 
qualified  to  be  a  director,  the  consequence  would  be,  that  the 
election  of  Mr.  Brown  as  a  director  would  be  wholly  void.  Ac- 
cording to  the  ordinary  understanding  of  mankind,  it  would  be 
quite  sufiScient  if  a  person  acquired  shares  before  he  acted  as  a 
director ;  and  there  can  hardly  be  any  doubt  that  if  a  proposal  was 
made  to  any  man  to  become  a  director  in  the  company,  and  if 
he  assented  to  the  proposal,  and  purchased  the  necessary  number 
of  shares  in  the  market,  or  got  a  friend  to  transfer  them  to  him 
before  he  acted,  that  would  be  quite  sufficient  qualification,  and  it 
would  be  impossible  to  infer,  under  the  circumstances,  that  he  had 
^agreed  to  take  unpaid  shares  and  pay  the  calls  upon  them. 

That  being  so,  the  single  circumstance  in  this  case  from  which 
we  are  asked  to  infer  that  Mr.  Brown  agreed  to  take  shares  is,  that 
he  attended  that  one  single  meeting  on  the  18th  of  March.  It 
-appears  to  me  simply,  as  a  question  of  fact,  that  it  is  impossible, 
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L.  0.      under  all  the  circumstances  of  this  case,  to  draw  that  inference. 

and  L.  JJ.  j  ^-^^^-^      jg  tolerably  clear  that  from  the  very  beginning  Mr. 

Brown  was  in  fact  a  representative  of  Broomfield,  who  was  to  have 

^Q^^^'^  a  very  large  interest  in  the  company,  and  it  was  intended  from  the 
  beginning  that  he  should  qualify  himself  by  having  some  of  Broom- 
field's  shares.  It  is  quite  possible  that,  though  he  is  stated  to  have 
attended  the  meeting  on  the  18th  of  March  as  a  director,  yet  that 
in  fact  all  he  did  was  to  go  there  for  the  purpose  of  expressing  his 
assent  to  become  a  director,  it  not  appearing  that  he  had  previously 
assented.  It  was  understood  always  by  all  the  parties  to  that 
transaction  that  he  was  really  to  be  qualified  by  receiving  the 
shares  from  Broomfield,  and  that  seems  to  be  corroborated  by  the 
fact  that  he  did  not  attend  the  other  meetings  at  which  the  agree- 
ment with  Broomfield  was  concluded  and  shares  were  allotted.  He 
did  not  attend  any  other  meetings  until  the  shares  were  allotted  to 
him  which  were  intended  to  be  Broomfield' s  shares. 

I  do  not  mean  to  say  that,  if  a  person  assented  to  becoming  a 
director,  and  had  shares  allotted  to  him  of  the  number  for  his  quali- 
fication, and  for  a  considerable  time  went  on  and  acted  as  a  director, 
then  you  might  not  infer  that  he  had  agreed  to  accept  the  shares. 
But  in  this  particular  case  it  is,  in  my  opinion,  impossible  to  infer 
that  Brown  ever  assented  to  take  any  other  shares  in  the  com- 
pany ;  and  to  hold  that  he  did  so  would  be  to  hold  that  he  became 
a  shareholder  contrary  to  his  own  intention. 

Solicitors  for  the  Official  Liquidator:  Messrs.  Vallance  &  Vol- 
lance. 

Solicitor  for  Mr.  Brown:  Mr.  T.  A,  TihUtts, 
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SELBY  V,  NETTLEFOLD. 
[1872    S.  10.] 

Bight  of  Way— Grant — Obstruction — Bight  to  deviate — Purchaser — Notice 

Injunction. 

The  grantee  of  a  riglit  of  way  whicli  has  been  obstructed  by  the  grantor 
has  a  right  to  deviate  over  the  grantor's  land ;  and  the  grantee  is  entitled 
to  have  this  right  protected  by  the  Court  so  long  as  the  obstruction  exists, 
without  the  necessity  of  proceeding  against  the  grantor  for  the  removal  of 
the  obstruction. 

Notice  of  a  right  of  way,  and  also  of  an  obstruction  to  it,  held  to  be  notice 
of  the  grantee's  right  of  deviation. 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Bacon. 

On  the  27tli  of  October,  1845,  George  Selhy,  the  father  of  the 
Plaintiff,  George  Thomas  Selhy,  and  his  trustees,  purchased  from 
James  MoiUiet  a  piece  of  land  at  Smethwick^  in  the  county  of 
Stafford,  situate  on  the  west  bank  of  a  private  canal  running  into 
the  Birmingham  and  Wolverhamj^ton  Canal,  for  the  purpose  of 
carrying  on  the  business  of  a  metal  tube  manufacturer  thereon. 

By  an  indenture  of  even  date  Moilliet,  granted  to  G,  Selhy,  his 
heirs,  appointees,  and  assigns,  and  the  tenants  and  occupiers  for 
the  time  being  of  the  last-mentioned  piece  of  ground,  the  right 
for  all  purposes  to  go,  return,  and  pass  with  barges,  boats,  and 
other  things  necessary  for  Avater-carriage  in,  through,  along,  and 
over  the  said  private  canal,  and  also  to  drive  horses,  mules,  and 
other  animals  along  and  over  the  towing-path  therein  described, 
which  was  on  the  east  bank  of  the  canal — the  opposite  side  to  the 
said  piece  of  ground — for  the  purpose  of  drawing  or  towing  boats, 
barges,  and  other  vessels  along  the  said  canal. 

In  the  year  1870  6r.  Belhy  died,  having  devised  all  his  real 
estate  to  the  Plaintiff. 

In  the  year  1850  Moilliet,  who  was  the  owner  of  a  considerable 
portion  of  the  laud  on  both  banks  of  the  canal,  built  a  bridge  over 
the  canal  at  a  short  distance  from  the  piece  of  ground  reserved 
to  G,  Selhy,  and  entirely  obstructed  the  towing-path  at  that  part 
with  a  solid  wall  of  brick  and  stone,  and  the  road  over  the  bridge 
became  a  public  road  called  Crauford  Street. 
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L.  c.  After  the  obstruction,  by  the  building  of  tbis  bridge,  of  the 
towing-path,  the  Plaintiff  s  servants  when  engaged  in  towing  his 
barges  were  obliged  to  pass  round  the  foot  of  the  bridge  with 
Selby  ^jjgjj,  horses,  and  to  cross  the  road  so  as  to  re-enter  the  towing-path 
Nettlefold.  on  the  other  side  of  the  bridge.  In  so  doing  they  had  to  pass 
through  part  of  Moilliefs  land  adjoining  the  road,  and  they  con- 
tinued to  use  this  substituted  way  till  shortly  before  the  filing  of 
the  bill. 

In  the  year  1853  Moilliet  sold  a  piece  of  land  on  the  east  bank 
of  the  canal,  over  which  the  towing-path  passed,  to  the  Defendants, 
J".  iZ".  Nettlefold  and  /.  Chamherlam.  This  piece  of  land  included 
the  land  adjoining  the  bridge  through  which  the  Plaintiff's  sub- 
stituted way  passed.  The  Defendants  shortly  after  the  purchase 
received  £50  from  Moilliet  as  compensation  for  the  annoyance 
caused  by  the  Plaintiff's  right  of  way  over  the  towing-path.  It 
did  not  appear  that  they  were  aware  of  his  having  deviated  over 
the  land. 

About  the  same  time  Moilliet  sold  the  piece  of  land  on  the  bank 
of  the  canal,  on  the  other  side  of  the  bridge,  to  the  Patent  File 
Company,  from  whom  the  Defendants  purchased  it  in  1870. 

The  Defendants  had  erected  a  wooden  fence  on  their  land  on 
each  side  of  Crauford  Street,  which  prevented  the  Plaintiff's 
servants  and  horses  from  crossing  the  road  ;  and  after  some  cor- 
respondence the  Plaintiff  filed  the  present  bill,  praying  that 
the  Defendants  might  be  restrained  from  obstructing  the  Plaintiff, 
or  the  occupiers  for  the  time  being  of  his  said  piece  of  land,  his 
or  their  servants  or  agents,  in  his  or  their  free  use  of  the  towing- 
path,  and  from  permitting  the  fence  to  remain  so  as  to  cause  such 
obstruction. 

The  Vice-Chancellor  made  a  decree,  granting  a  perpetual  in- 
junction iu  terms  of  the  prayer,  and  from  this  decision  the 
Defendants  appealed. 

It  appeared,  from  the  evidence  in  the  cause,  that  Moilliet  was 
only  tenant  for  life  of  the  land  on  the  east  side  of  the  canal  at 
the  time  of  making  the  grant  of  the  right  of  way  to  G,  Selby, 
Evidence  was  also  adduced  to  shew  that  the  Plaintiff  used  the 
right  of  way  very  rarely,  it  being  found  more  convenient  to  propel 
the  barges  with  poles  than  to  tow  them  with  horses. 
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Selby 

V. 

Nettlefold. 


Mr.  Fitzjames  Stej)hen,  Q.C.,  Mr.  Eddis,  Q.C.,  and  Mr.  W.  P.  L.  0. 
Beahf  for  the  Appellants : — 

There  is  no  authority  for  such  a  claim  as  this  arising  out  of  a 
grant  of  a  right  of  way.  The  cases  in  which  a  right  to  deviate 
extra  viam  has  been  recognised  have  been  cases  of  highways,  or 
ways  resting  on  prescription :  Ahsor  v.  French  (1) ;  Boherfson  v. 
Gantlett  (2) ;  Taylor  v.  Whitehead  (3)  ;  Arnold  v.  Holhrooh  (4) ; 
Bullard  v.  Harrison  (5).  But  admitting  that  if  a  man  grants  a 
right  of  way,  and  then  obstructs  it,  the  grantee  may  pass  through 
some  other  part  of  the  grantor's  land,  that  supposes  that  the  original 
right  of  way  is  still  in  existence,  and  is  only  temporarily  obstructed. 
Here  the  Plaintiff  has  submitted  to  the  permanent  obstruction  of 
the  original  way,  and  has  in  fact  abandoned  it.  The  right  to 
deviate  is  merely  an  excuse  for  trespass  ;  it  is  not  such  a  right  as 
can  grow  into  a  permanent  easement  in  substitution  for  the  original 
right,  capable  of  being  enforced  by  the  Court.  The  Plaintifi''s 
proper  remedy  is  to  proceed  against  those  who  maintain  the  bridge, 
which  the  Defendants  now  have  no  power  over :  Beignolds  v.  Ed- 
wards (6);  Harrison  v.  Parker  (7);  Llewellyn  v.  Earl  of  Jersey  (8)^ 
The  Defendants  also  insist  on  their  right  as  purchasers  without 
notice  of  the  Plaintiff's  alleged  easement.  It  is  true  that  shortly 
after  their  purchase  they  had  notice  of  the  Plaintiff's  right  of  way 
along  the  towing-path,  and  received  compensation  for  it,  but  they 
believed  that  it  had  been  practically  abandoned,  and  they  had  no 
notice  of  his  claim  to  deviate  through  another  part  of  their  land. 
At  all  events,  the  Plaintiff  has  no  right  to  pass  through  the  Defen- 
dant's land  except  for  the  limited  purpose  of  passing  from  the 
towing-path  on  one  side  of  the  bridge  to  the  towing-path  on  the 
other  side  for  purposes  of  towing. 

'    Mr.  Kay,  Q.C.,  and  Mr.  G,  W,  Lawranee,  for  the  Plaintiff: — 

The  Defendants  had  notice  of  the  original  right,  and  that  im- 
plied a  right  to  a  substituted  way  if  the  original  way  was  obstructed. 
There  has  been  no  abandonment  of  the  original  right.    It  was 

(1)  2  Show.  29.  (5)  4  M.  &  S.  387. 

(2)  16  M.  &  W.  289.  (6)  Willes,  282. 

(3)  2  Doug.  745.  (7)  6  East,  154. 

(4)  Law  Kep.  8  Q.  B.  96.  (8)  11  M.  &  W.  183. 
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L.  C.      kept  up  by  user  of  tlie  substituted  way :  Home  v.  WidlaJce  (1)  ; 
andL.^JJ.   ^^j^y^g,  j).^^    Chimin"  (D.  2);  Pay7ie  v.  Shedden,  (2);  Lovell 
V.  Smith  (3) ;  Harvie  v.  Bogers  (4)  ;  EawJdns  v.  Carbines  (5). 
Selbt     rpi^^  Plaintiff  does  not  claim  a  permanent  right  of  way  over  the 
Nettlefold.  Defendant's  land,  but  only  a  right  of  deviation  so  long  as  the 
original  way  is  obstructed.    There  is  no  obligation  on  him  to 
enter  into  litigation  with  those  in  whom  the  property  of  the  bridge 
is  vested.    He  is  entitled  to  take  the  simplest  remedy  in  his 
power. 

Mr.  Fitzjames  Ste^phen,  in  reply. 


Lord  Selborne,  L.C.  : — 

It  is  admitted  that  if  A.  grants  a  right  of  way  to  B,  over  his 
field,  and  then  places  across  the  way  an  obstruction  not  allowing 
of  easy  removal,  the  grantee  may  go  round  to  connect  the  two 
parts  of  his  way  on  each  side  of  the  obstacle  over  the  grantor's 
land  without  trespass. 

In  this  case  we  think  the  Defendants  cannot  be  treated  as  pur- 
chasers either  from  Moilliet  or  from  the  Patent  File  Company  with- 
out notice  of  the  Plaintiff's  rights,  such  as  they  existed  when  those 
purchases  were  made,  and  of  the  manner  in  which  they  were  then 
used  and  enjoyed.  When  the  first  of  those  purchases  was  made 
the  bridge  and  road  had  been  actually  erected  by  Moilliet,  so  as  to 
obstruct  the  direct  use  of  the  towing-path,  and  we  hold  it  to  be 
the  right  conclusion  from  the  evidence  that  the  Plaintiff  then 
practically  enjoyed  this  right  of  way  by  passing  over  Moilliet' s 
land,  which  was  sold  to  the  Defendants,  and  over  the  street  or 
road  and  the  yard  on  the  other  side  from  the  towing-path  on  one 
side  of  the  bridge  to  the  towing-path  on  the  other ;  and  that,  as 
against  Moilliet,  the  Plaintiff  in  so  passing  and  repassing  was  not  a 
trespasser. 

As  between  Moilliet  and  the  Defendants,  who  received  from 
Moilliet  a  money  consideration  in  respect  of  their  being  subject  to 
this  servitude,  we  think  it  cannot  be  assumed  that  the  Defendants 


(1)  Telv.  141.  (3)  3  C.  B.  (K  S.)  120. 

(2)  1  Moo.  &  Kob.  382.  (4)  3  Bligh,  K.  S.  440. 

(5)  27  L.  J.  (Ex.)  44. 
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would  at  any  time  have  been  entitled  in  Equity  to  obstruct  this      L.  C. 

substituted  mode  of  access,  so  as  to  make  it  necessary  for  Moilliet,  * 

1873 

if  still  the  owner  of  the  road  and  the  bridge,  to  remove  the  original 


obstruction,  which  was  the  status  quo  when  the  Defendants  pur-  Selby 

■chased.    And  that  original  obstruction  remaining  (in  which  the  Nettlefold, 

Plaintiff,  having  practically  enjoyed  the  substituted  mode  of  access 

till  shortly  before  the  filing  of  the  bill,  has  acquiesced  for  a  length 

of  time,  which  might  make  it  now  very  difficult  for  him  in  Equity 

to  require  that  original  obstruction  to  be  removed),  we  think  that 

the  Defendants  who  purchased  from  Moilliet  with  notice,  have  no 

better  right  as  against  the  Plaintiff  than  Moilliet  himself  would 

iiave  had. 

The  injunction  must,  however,  be  varied  by  limiting  it  in  point 
of  duration  to  the  life  of  Moilliet,  and  to  the  period  during  which 
the  obstruction  of  the  towing-path  by  the  bridge  may  continue ; 
and  it  is  not  to  prevent  the  Defendants  from  substituting  for  that 
heretofore  in  use  any  other  convenient  mode  of  access,  and  it  is  to 
'be  stated  that  the  order  is  not  to  extend  so  as  to  authorize  the 
Plaintiff  to  use  the  mode  of  access  across  the  Defendant's  land 
heretofore  used  by  him,  or  any  other  which  may  be  substituted  for 
it,  except  in  and  for  the  continuous  passage  along  the  towing-path, 
for  the  purpose  of  towing,  from  one  side  of  the  bridge  to  the  other 
side  thereof. 

'  Sir  W.  M.  James,  L.J.,  and  Sir  G.  Mellish,  L. J.,  concurred. 

Solicitors  for  the  Plaintiff :  Messrs.  Lawrance,  Flews,  &  Co, 
Solicitors  for  the  Defendants :  Messrs.  Sharjoe,  ParJcers,  &  Co,, 
agents  for  Messrs.  Eyland  <&  Martineau,  Birmingham, 
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STANFOED  v,  HURLSTONE. 


Dec.  18. 


1873 


[1873    S.  236.] 
Trespass — Injunction — Timher. 


In  1859  H,  brought  ejectment  against  8,  to  recover  a  piece  of  woodland. 
8.  set  up  adverse  possession  for  more  than  twenty  years,  and  the  action  was 
discontinued.  E.  shortly  afterwards  took  up  his  residence  in  a  house  close 
to  the  wood,  and  frequently  walked  in  the  wood,  turned  cattle  into  it,  and 
cut  the  brambles  there.  In  1873  he  cut  down  a  tree  in  the  wood,  and 
threatened  to  cut  more,  upon  which  8.  filed  his  bill  for  an  injunction  : — 

Held  (affirming  the  decision  of  the  Master  of  the  Rolls),  that,  after  E. 
had,  by  bringing  ejectment,  admitted  8.  to  be  in  possession  of  the  wood,  the 
acts  done  by  E.  must  be  looked  upon  only  as  acts  of  trespass  not  putting 
him  into  possession,  and  that  8.^  being  in  possession,  was  entitled  to  an 
interlocutory  injunction  to  restrain  him  from  cutting  timber. 

Loiundes  v.  Bettle  (1)  approved  and  followed.  . 

This  was  a  motion  by  way  of  appeal  from  an  order  of  the 
Master  of  the  Rolls  refusing  to  dissolve  an  ex  j^arte  injunction. 

The  Plaintiff  was  entitled  in  fee  to  a  farm  at  Slaugham,  in 
Sussex,  part  of  which  consisted,  as  the  Plaintiff  alleged,  of  a  wood 
called  Jenner's  Wood.  This  wood  was  bounded  on  two  sides  by 
the  farm,  on  the  third  by  a  road,  and  on  the  fourth  by  property  of 
the  Defendant.  The  Plaintiff  deposed  that  his  father  purchased 
the  farm  in  1828,  that  he  succeeded  to  it  under  the  will  of  his 
father,  and  that  his  father  and  he  had  been  in  undisputed  pos- 
session of  the  farm,  including  the  wood,  from  1828  till  1859. 

In  1859  two  actions  of  ejectment  were  commenced  against  the 
present  Plaintiff,  Mr.  Stanford — one  by  the  present  Defendant,  Mr. 
Hurlstone,  to  recover  one  moiety  of  the  wood,  and  the  other  by 
parties  who  claimed  the  other  moiety.  Mr.  Stanford,  at  the  trial 
of  the  second  action  in  1860,  adduced  evidence  of  adverse  pos- 
session for  more  than  twenty  years,  and  the  Plaintiffs  in  that 
action  elected  to  be  nonsuited. 

The  former  action  was  not  brought  on  for  trial,  but  was  dis- 
continued by  Mr.  Hurlsfone  in  1861,  and  no  further  legal  proceed- 
ings were  taken. 


(1)  10  Jur.  (N.S.)  226 ;  12  W.  R.  399 ;  33  L.  J.  (Ch.)  451. 
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In  September,  1873,  the  Defendant  cut  a  gap  through  the  L.  c. 
fence  between  his  property  and  Jenners  Wood,  and  on  its  being 


187J 


Staxford 

V, 


repaired  by  the  Plaintiff's  workmen,  cut  it  through  again.  It  was 
again  repaired  by  the  directions  of  the  Plaintiff's  bailiff,  and 
again  cut  through  by  the  Defendant's  orders.  Hurt,stone. 

On  the  10th  of  October,  1873,  the  Defendant  applied  to  a 
sergeant  in  the  police  force  to  attend  on  his  cutting  a  tree  in 
Jenners  Wood,  as  he  apprehended  a  breach  of  the  peace.  The 
police  sergeant  accordingly  attended  with  a  constable  on  the  13th, 
when  two  workmen,  by  the  Defendant's  orders,  cut  down  a  tree  in 
the  wood.  The  Plaintiff's  bailiff  came  up,  and  the  Defendant  told 
him  that  the  tree  was  cut  as  a  challenge  to  the  Plaintiff,  and  that 
he  (the  Defendant)  would  cut  twenty  more.  The  Plaintiff  did  not 
use  force  to  prevent  these  proceedings,  but  on  the  21st  filed  his 
-bill  praying  an  injunction  to  restrain  the  Defendant  from  cutting 
any  timber  in  the  wood,  and  from  otherwise  interfering  with  the 
Plaintiff's  possession  thereof.  An  injunction  was  granted  ex  j^arte 
on  the  following  day. 

On  the  26th  of  November  the  Defendant  moved  to  dissolve  this 
injunction.  By  his  affidavit  filed  in  support  of  the  motion,  he 
set  forth  the  grounds  on  which  he  alleged  himself  to  be  entitled, 
into  which  it  is  not  necessary  to  enter.  He  further  stated,  that  in 
August,  1860,  he  had  taken  into  his  own  possession  his  property 
adjoining  the  wood,  and  had  ever  since  resided  in  the  cottage  on 
that  property  during  the  whole  or  part  of  the  Long  Vacation  in 
each  year,  and  occasionally  gone  to  it  for  a  day  or  two  at  other 
times  of  the  year;  that  while  staying  at  the  cottage  he  had 
continually  gone  into  the  wood  and  walked  and  sat  there,  espe- 
cially in  the  heat  of  the  summer ;  that  he  had  gathered  the  nuts 
and  cut  pea-sticks  in  the  wood ;  that  he  had  turned  his  pigs  into 
the  wood  to  eat  up  the  acorns,  and  his  cows  had  been  in  the 
wood ;  that  when  the  brambles  grew  thick  among  the  underwood 
he  had  cleared  them  out  in  order  that  he  mis^ht  walk  and  sit 
more  conveniently  in  the  wood,  and  that  during  the  whole  of  the 
|)eriod  in  which  he  resided  at  the  cottage  he  had  never  been 
disturbed  in  his  possession  by  the  Plaintiff  or  his  servants  till  the 
disturbance  thereinafter  mentioned.  The  disturbance  thus  re- 
ferred to  was  the  stopping  up  the  gap  made  by  the  Defendant  in 

YoL.  IX.  M  1 
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L.  0.      the  fence,  his  account  of  which  did  not  materially  differ  from  the 
account  given  by  the  Plaintiff's  evidence,  except  that  the  Defen- 

1873 

dant  stated  the  gap  to  have  been  made  some  months  before 
Stanfoed    September,  1873. 

HuRLSTONE.      The  Master  of  the  Kolls  refused  the  motion  with  costs,  and  the- 
Defendant  appealed. 

Mr.  Fry,  Q.C.,  and  Mr.  Brewry,  for  the  Appellant : — 

Where  a  person  who  has  a  title  enters  and  does  acts  of  owner- 
ship he  has  such  a  possession  as  will  enable  him  to  bring  an 
action  of  trespass,  though  he  does  not  exclude  the  person  on  whom 
he  enters :  Butcher  v.  Butcher  (1).  We  contend,  therefore,  that 
the  Defendant  is  not  to  be  treated  as  a  person  out  of  possession. 

[The  LoED  Justice  Mellish  : — By  the  action  of  ejectment  in 
1859  the  present  Defendant  admitted  that  he  was  out  of  posses- 
sion, and  that  the  present  Plaintiff  was  in  possession.  After  that 
the  possession  cannot  be  changed  by  such  acts  as  the  Defendant 
relies  on.] 

The  Court  is  slow  in  granting  injunctions  to  restrain  trespass : 
Vernon  v.  City  of  Bublin  (2) ;  Smith  v.  Gollyer  (3) ;  DavenjQort  v. 
Davenport  (4). 

[Sir  B,  Baggallay,  Q.C.,  referred  to  Lowndes  v.  Bettle  (5).] 

Sir  B.  Baggallay,  Q.C.,  and  Mr.  Currey,  for  the  Plaintiff,  were 
not  called  upon. 


LoED  Selboene,  L.C.  : — 

I  am  of  opinion  that  a  more  proper  order  than  that  under  appeal 
was  never  made.  So  far  as  appears  on  the  evidence  before  us,  the 
Plaintiff,  supposing  him  to  have  had  no  other  title,  had  in  1860 
been  in  possession  of  Jenner's  Wood  for  more  than  twenty  years, 
and  therefore,  unless  something  could  be  shewn  which  was  not 
shewn,  he  had,  under  the  present  Statute  of  Limitations,  a  good 
title  in  fee.    In  that  year  two  actions  of  ejectment  were  brought 

(1)  7  B.  &  C.  399.  (3)  8  Ves.  89. 

(2)  4  Bro.  P.  C.  Ed.  Toml.  398.  (4)  7  Hare,  217. 

(5)  10  Jur.  (N.S.)  226. 
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admitting  the  present  Plaintiff  to  be  in  possession.    In  one  of      L.  c. 
those  actions  the  Plaintiffs  elected  to  be  nonsuited,  and  the  other  ^' 

1873 

action,  which  was  brought  by  the  present  Defendant,  was  discon-  .^v^ 
tinned.  The  Defendant  adduces  evidence  to  shew  acts  of  owner-  Stanford 
ship  by  himself  since  that  time,  which  might  be  evidence  of  pos-  Hurlstone. 
session  if  he  had  a  title,  but  which,  considering  the  evidence  of  his 
want  of  title,  can  only  be  treated  as  acts  of  trespass — mere  acts 
of  trespass,  which  could  not  bring  the  possession  into  controversy. 
The  Defendant  then  takes  upon  himself  to  cut  down  a  tree,  calling 
in  the  police  to  prevent  the  Plaintiff  from  resisting  the  act  by  force. 
The  Plaintiff  properly  acquiesced,  and  offered  no  forcible  resist- 
ance. He  thus  was  powerless,  and  the  Defendant  threatens  to  cut 
down  more  trees,  and  to  bring  a  number  of  men  for  that  purpose. 
If  the  Court  has  authority  to  grant  an  injunction,  that  authority 
ought  to  be  exercised.  Some  of  the  cases  do  not  appear  very  reason- 
able, but  in  modern  times  the  cases  in  which  an  injunction  against 
waste  has  been  refused  have  been  cases  where  a  Plaintiff  out  of 
possession  asked  for  an  injunction  against  a  Defendant  in  posses- 
sion. We  need  not  consider  whether  in  all  those  cases  the  Court 
exercised  a  sound  discretion,  if  the  matter  is  one  of  discretion.  It 
is  enough  to  say  that  in  Lowndes  v.  Bettle  (1)  a  very  learned  and 
careful  Judge  held  that,  in  circumstances  closely  resembling  those 
of  the  present  case,  an  injunction  could  be  granted,  and  we  have 
much  satisfaction  in  following  his  decision. 

Sir  W.  M.  James,  L. J.,  and  Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors:  Messrs.  Senior,  Aiiree,  &  Johnson;  Mr.  George 
Dolree, 

(1)  10  Jur.  (KS  )  226. 
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CLAKK  V.  SCHOOL  BOAED  FOR  LONDOK 

[1873    C.  126.] 

School  Board — Building — Compensation — Injuriously  affected — Elementary  ^ 
Education  Act,  1870  (33  &  34  Vict.  c.  75),  ss,  19,  20. 

A  School  Board,  taking  lands  under  the  Elementary  Education  Act,  1870, 
need  not  give  notice  to  treat  to  the  owners  of  easements  over  the  land  taken ; 
but  compensation  in  respect  of  such  easements  is  to  be  given  as  for  land 
injuriously  affected. 

Decision  of  Malins,  Y.O.,  reversed. 

The  School  Board  for  London  had,  under  the  powers  of  the  Act 
33  &  34  Vict.  c.  75,  purchased  land  adjoining  certain  small  houses 
which  /.  H.  ClarJc,  the  Plaintiff  in  this  case,  held  for  the  twelve 
years'  residue  of  a  long  term.  The  School  Board  proceeded  to 
build  schools  on  the  land  so  purchased,  which  schools  would  inter- 
fere with  ancient  lights  in  the  Plaintiff's  houses,  and  the  Plaintiff 
filed  the  bill  in  this  suit  to  restrain  the  building  of  the  schools. 

The  Yice-Chancellor  Malins  granted  an  injunction  accordingly, 
and  the  Defendants  moved  by  way  of  appeal  to  discharge  the  order. 
The  motion  came  before  the  Lords  Justices  on  the  19th  of  July, 
1873,  when  they  directed  it  to  be  turned  into  a  motion  for  a  decree, 
and  to  come  before  the  Lord  Chancellor  and  Lords  Justices. 

The  School  Board,  in  August,  1873,  obtained  from  Parliament 
powers  to  take  the  Plaintiffs  houses  under  the  compulsory  clauses 
of  the  Lands  Clauses  Consolidation  Act  Proceeding  under  these 
clauses,  they  paid  the  purchase-money  into  Court,  gave  the  usual 
bond,  and  took  possession  of  the  houses.  The  Master  of  the  KoUs, 
sitting  as  Vacation  Judge,  then  dissolved  the  injunction,  and  the 
motion  for  decree  now  came  on  to  be  heard  for  the  sole  purpose 
of  deciding  whether  the  bill  had  been  properly  filed,  and,  conse- 
quently, how  the  costs  of  the  suit  were  to  be  borne. 

Mr.  Glasse,  Q.C.,  and  Mr.  jP.  A.  Lewin,  for  the  Plaintiff: — 

The  question  depends  entirely  upon  the  construction  to  be  put 

upon  two  sections  of  the  Elementary  Education  Act  (1).  The 

(1)  33  &  34  Vict.  c.  75  : —  school  accommodation  for  their  district, 

Sect.  19.  "  Every  school  board  for  the  whether  in  obedience  to  any  requisition 
purpose  of  providing  sufScient  public     or  not,  may  provide,  by  building,  or 
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Defendants  say  that  tliey  are  empowered  to  block  up  our  lights,      L.  c. 
giving  us  compensation,  under  sect.  68  of  the  Lands  Clauses  Con-        ^'  '^'^* 
solidation  Ady  as  for  lands  injuriously  aflected :  HuUon  v.  London  ifji 
and  South'  Western  Bailway  Company  (1).    But  that  clause  is  not  Clark 
incorporated  into  the  Elementary  Education  Act,  the  only  clauses  School 
incorporated  being  those  which  relate  to  the  purchase  of  land.  No  London. 
part  of  our  land  has  been  taken,  and  we  therefore  cannot  come 
under  the  clauses  as  to  land  injuriously  affected.  There  is  no  clause 
like  sect.  6  of  the  Bailway  Clauses  Consolidation  Act,  enabling  the 
Board  to  build  schools  and  compensate  any  one  who  is  injured. 
They  have  no  more  power  to  injure  their  neighbours  than  any 
other  landowner  has :  Wells  v.  Ody  (2)  ;  Daivson  v.  Paver  (3). 
They  were  not  obliged  to  build  on  this  piece  of  land,  nor  on  this 
part  of  it :  Leader  v.  Moxon  (4),  which  is  cited  in  Beg.  v.  St. 
Lukes  (5).   The  Act  only  applies  to  land  which  they  have,  after 
following  certain  forms,  power  to  purchase ;  as  to  all  other  land, 
they  are  like  ordinary  proprietors. 

Mr.  Cotton,  Q.C.,  and  Mr.  Speed,  for  the  School  Board : — 

By  our  Act  we  are  enabled  to  give  compensation  to  any  one 
whose  land  is  injuriously  affected  by  our  buildings,  and  that  pro- 
ceeding was  substituted  for  an  action :  Beg.  v.  St.  Lulces  (6). 


otherwise,  scliool-liouses  properly  fitted  the  special  Act ;  and  in  construing 

up,  and  improve,  enlarge,  and  fit  up  those  Acts  for  the  purposes  of  this 

any  school-house  provided  by  them,  section,  the  special  Act  shall  be 

and  supply  school  apparatus  and  every-  construed  to  mean  this  Act,  and 

thing  necessary  for  the  efficiency  of  the  the  promoters  of  the  undertaking 

schools  provided  by  them,  and  purchase  shall  be  construed  to  mean  the 

and  take  on  lease  any  land,  and  any  School  Board,  and  land  shall  be 

right  over  land,  or  may  exercise  any  of  construed  to  include  any  right 

such  powers."  over  land." 

Sect.  20.  "  With  respect  to  the  pur-  By  other  sub-sections  the  School 

chase  of  land  by  school  boards  for  the  Board  was  required  before  taking  any 

purposes  of  this  Act,  the  following  pro-  land  to  publish  certain  notices  and  to 

visions  shall  have  effect  (that  is  to  obtain  the  authority  of  the  Education 

Department  of  the  Privy  Council. 

(1.)  The  Lands  Clauses  ConsoUda-  (1)  7  Hare,  259. 

tion  Act,  1845,  and  the  Acts  (2)  1  M.  &  W.  452. 

amending  the  same,  shall  be  in-  (3)  4  Piailw.  Cas.  81. 

corporated  with  this  Act,  except  (4)  2  W.  Bl.  924. 

the  provisions  relating  to  access  to  (5)  Law  Rep.  7  Q.  B.  148,  156. 

(6)  Law  Bep.  6  Q.  B.  572;  Ibid.  7  Q.  B.  148. 
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We  have  not  exceeded  the  powers  given  by  our  Act,  and  the 
Plaintiff  has  no  right  to  come  to  this  Court.  We  offered  compen- 
sation, and  offered  to  buy  the  Plaintiff's  land ;  but  he  asked  a 
price  which  was  much  too  high.  A  duty  is  imposed  on  us  by  the 
Legislature,  and  in  order  to  discharge  it  we  have  power  to  take 
such  land  as  we  want,  and  to  compensate  the  owners  of  such  land 
as  we  may  require.  In  no  other  way  can  we  discharge  our  duty. 
We  could  not  take  the  Plaintiff's  land  under  the  compulsory 
clause,  as  we  did  not  want  it :  GaUoivay  v.  Mayor,  &c,,  of  London  (1). 
In  Broadheni  v.  Imjoerial  Gas  Company  (2)  there  was  an  express 
provision  that  no  nuisance  was  to  be  created. 

Mr.  F.  A.  Lewin,  in  reply : — 

Under  sect.  20  of  the  Act  the  School  Board  have  clearly  power 
to  buy  compulsorily  any  "  right  over  land."  We  say  that  they 
ought  to  have  proceeded  under  those  powers,  and  to  have  bought 
up  our  right.  As  they  did  not  they  have  acted  illegally,  and  must 
take  the  consequences. 


LoED  Selbokne,  L.C.  : — 

The  question  which  has  been  argued  here  is  one  of  considerable 
importance,  and  therefore  we  think  it  right  to  express  our  opinion 
upon  it. 

It  seems  to  me  that  the  Legislature,  in  authorizing  the  School 
Board,  for  important  public  purposes,  to  exercise  these  large  powers 
subject  to  the  supervision  and  authority  of  the  Department  of 
the  Privy  Council  for  Education,  meant  to  give  them  a  discretion 
suitable  to  the  nature  and  importance  of  the  duties  to  be  dis- 
charged by  them.  Those  duties  require  that  the  persons  en- 
trusted with  them  should  provide  what,  in  their  honest  judgment, 
would  be  proper  and  suitable  accommodation  for  the  instruction  of 
the  children  to  be  educated  in  the  buildings  to  be  erected  upon 
the  land  acquired  by  them.  And,  compulsory  powers  to  take  land 
for  these  public  purposes  being  given,  if  they  do  not  provide  what 
a  higher  authority  considers  sufficient  school  accommodation,  they 
may  be  required  to  provide  more. 


(1)  2  D.  J.  &  S.  213. 


(2)  7  D.  M.  &  a  436. 


YOL.  IX.] 


CHANCEEY  APPEALS. 


123 


I  cannot  but  think  that  the  Legislature  intended  the  School 
Board  to  have  the  full  benefit  of  all  the  provisions  connected  with 
*the  compulsory  clauses  in  the  Lands  Clauses  Consolidation  Ad,  so 
that  they  might,  according  to  their  judgment  and  discretion  (act- 
ing bond  fide),  erect  such  buildings  on  such  a  space  of  ground,  of 
such  magnitude,  and  so  situated  on  any  lands  acquired  by  them, 
^is  they  might  think  proper  for  the  public  trust  with  which  they 
have  been  charged.  And,  as  it  appears  to  me,  that  view  is  con- 
firmed, not  only  by  the  general  provisions  of  the  Act  and  by  the 
particular  provisions  of  sect.  19,  but  also  by  the  express  words 
which  are  found  in  sect.  19  and  are  repeated  in  sect.  20.  It 
is  enacted  by  sect.  19  that,  for  the  purpose  of  the  building  so  to 
be  erected  by  them,  they  shall  have  power  to  purchase  not  only 
the  land,  but  any  rights  over  land.  And  in  sect.  20  it  is  said 
that  the  word  "  land "  shall,  within  the  meaning  of  this  section, 
be  construed  to  include  "  any  right  over  land." 

These  are  very  large  powers ;  and  they  appear  to  me  to  shew 
that  the  intention  of  the  Legislature  was  to  give  the  land  which 
is  required  to  the  School  Board  absolutely  free  from  any  jus  tertii 
which  would  control  their  dominion  over  it  for  the  purpose  of  the 
duty  which  they  have  to  discharge.  The  right  as  against  a  man's 
neighbour  which  he  acquires  by  reason  of  the  possession  of  ancient 
lights  imposes  a  servitude  upon  the  land  of  that  neighbour ;  and, 
for  that  reason,  cannot  be  acquired  without  grant  or  twenty  years* 
user.    It  is  therefore  strictly  within  the  meaning  of  those  words, 

right  over  land,"  and  is,  in  that  respect,  just  like  a  right  to  a 
watercourse,  or  a  right  of  way  over  land. 

In  my  opinion  this  is  about  the  largest  expression  that  could 
have  been  used,  if  the  object  of  the  Legislature  was  that  unre- 
stricted dominion  over  the  land  might  be  absolutely  acquired 
for  the  public  service.  If  so,  of  course  the  rights  of  any  one  who 
is  interfered  with  must  be  the  subject  of  compensation  under  the 
Act ;  and  the  sole  question  is  as  to  the  mode  in  which  that  com- 
pensation is  to  be  given ;  that  is  to  say,  whether  the  introduction  of 
these  words  "  any  right  over  land  "  makes  it  necessary  for  the  Board 
to  give  notice  to  purchase  the  right,  whenever  there  should  be  an 
interference  with  any  servitude  of  this  description;  or  whether 
the  compensation  is  to  be  obtained  under  those  provisions  of  the 
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Lands  Clauses  Act  which  deal  with  persons  whose  lands  are  not 
taken,  but  are  injuriously  affected. 

In  my  opinion  the  sound  view  is,  that  the  application,  according " 
to  the  nature  of  the  subject-matter,  of  the  different  compensation 
clauses  of  the  Lands  Clauses  Act,  is  not  meant  to  be  altered  by  the- 
definition  in  the  special  Act,  that  in  the  word  "  land  "  is  included 
"  any  right  over  land,"  or  by  the  express  enactment  that  the  com- 
pulsory powers  are  to  extend  to  rights  over  land.   The  general  Act 
contains  a  scheme  of  provisions  working  out  the  right  to  com- 
pensation, and  that  scheme  of  provisions  varies  according  to  the 
subject-matter.    In  some  clauses  it  is  provided  that  when  land  is 
to  be  taken  notice  is  to  be  given,  and,  if  that  notice  is  given,  then 
there  is  a  right  to  enter  upon  the  land,  and  no  injunction  can  be- 
granted ;  but  if  there  is  an  attempt  to  enter  without  notice, 
and  without  taking  the  proper  steps,  then  an  injunction  may  be- 
granted. 

The  interference  with  ancient  lights  is  not  a  thing  which  is 
capable  of  being  entered  upon."  The  word  "  entering  "  is  inapplic- 
able to  it,  and  therefore  such  a  section  as  the  85th  is  inapplicable  to 
this  case.  But  there  are  other  cases  mentioned  in  the  Act,  in  which 
compensation  is  to  be  made,  such  as  the  case  in  which  no  agree- 
ment has  been  arrived  at,  though  an  injurious  act  is  proposed 
to  be  done  upon  lands  not  taken.  These  provisions  in  the  Act 
seem  to  be  applicable  to  a  case  of  this  kind ;  and  the  more 
so,  because  in  many  such  cases,  until  the  thing  is  done,  it  can- 
not be  known  how  far  the  land  will  be  injuriously  affected,  so  as 
to  be  the  subject  of  compensation.  I  am  glad  to  find  that  in 
coming  to  this  conclusion  we  are  not  without  authority.  The 
case  of  Macey  v.  Metropolitan  Board  of  WorJcs  (1)  seems  in  that 
respect  to  be  on  all  fours  with  the  present  case.  There  the  Thames^ 
JEmlanhment  Act,  by  a  definition  clause  similar  to  that  which  we 
have  to  construe  here,  says  that  the  word  lands  "  is  to  be  con- 
strued to  include  easements  and  rights  over  land.  In  the  execu- 
tion of  the  works,  the  Metropolitan  Board  of  Works  proceeded  to- 
fill  up  the  river  in  front  of  the  Plaintiff's  wharf,  and  it  was  found 
that  he  would  lose  a  very  valuable  right  over  the  land  in  front 
of  his  wharf.  He  insisted  that  they  should  have  given  notice  of 
(1)  33  L.  J.  (Ch.)  377 ;  10  Jur.  (N.S.)  333. 
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their  intention  by  purchase  to  acquire  his  easement.  But  it  was 
held  that  he  was  wrong ;  that  their  right  to  enter  and  execute  the 
works  was  not  in  abeyance  till  they  had  done  that  act ;  and  that 
the  nature  of  his  right  was  such,  that  the  proper  compensation 
clauses  applicable  to  it  were  those  which  related  to  persons  whose 
lands  were  injuriously  affected,  and  not  those  which  related  to 
persons  whose  lands  were  purchased  under  what  we  may  call  the 
purchase  clauses.  That  is  an  authority  which  appears  to  be  con- 
sistent with  common  sense,  and  from  which  I,  for  my  part,  do  not 
differ. 

That  disposes  of  the  right  of  the  Plaintiff  (if  this  case  had  been 
brought  to  a  hearing  without  the  intervention  of  an  Act  of 
Parliament  altering  the  position  of  the  parties)  to  maintain  the 
injunction  he  had  obtained,  and  to  obtain  a  decree.  But  it  seems 
to  us,  looking  at  everything  that  has  passed,  and  at  the  fact  that 
this  is  an  important  general  question,  the  decision  of  which  may 
to  some  extent  affect  other  cases;  and  also  to  the  special  form 
of  this  Act,  and  of  the  clauses  which  we  have  to  construe,  that 
we  shall  not  do  wrong  in  dismissing  the  bill  without  costs. 

SiE  G.  Mellish,  L.J. : — 

I  am  entirely  of  the  same  opinion.  During  the  argument  1  for 
some  time  thought  it  doubtful  whether,  according  to  the  true  con- 
struction of  the  Act,  the  meaning  was  not  that  the  School  Board 
were  to  purchase  all  such  land  as  would  enable  them  to  build  their 
school  without  interfering  with  the  rights  of  any  third  persons. 

But  I  am  satisfied  that  there  is  no  ground  for  that  opinion.  I 
think  that  they  are  only  required,  and  indeed  authorized,  to  pur- 
chase that  quantity  of  land  which  they  want  for  the  purpose  of 
building  the  school-house,  including,  of  course,  the  house  which 
they  are  bound  to  have  for  the  master  and  a  play-ground. 

It  would  have  been  rather  an  extraordinary  thing,  considering 
that  the  site  and  school  are  to  be  paid  for  by  the  ratepayers,  if 
Parliament  had  made  it  necessary  that  a  larger  quantity  of  land 
should  be  purchased  than  was  really  necessary  for  the  purpose  for 
which  it  was  required.  I  think,  therefore,  that  they  were  not 
authorized,  and  had  no  compulsory  power,  properly  speaking,  to 
purchase  any  land  except  that  land  which  might  really  be  required 
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L.  C.  for  the  purposes  of  their  new  buildings.  That  seems  to  be  made 
clear  by  those  words  which  were  pressed  so  much  upon  us,  namely, 
"any  right  over  land,"  because  what  the  19th  section  says  is,  in 
effect,  that  if  the  Board  wants  to  erect  a  school  they  may  pur- 
^ScHooL  chase  land ;  and  then,  in  order  that  they  may  be  perfectly  unfet- 
LoNDoi^.  tered  in  building  the  school,  that  they  may  purchase  any  right  which 
any  third  person  has  over  that  land.  If  the  man  who  owns  the 
land  will  not  sell  it,  or  the  man  who  owns  the  right  over  it  will 
not  sell  it,  then  in  order  to  enable  the  Board  to  proceed,  the  next 
section  gives  compulsory  powers,  and  incorporates  the  various 
clauses  of  the  Lands  Clauses  Consolidation  Act,  and  says  that  land 
shall  include  any  right  over  land.  I  cannot  help  thinking  that 
they  can  take  under  the  compulsory  powers,  not  only  the  land 
itself,  but  any  right  over  land — that  is,  any  easement  which  any 
third  person  has ;  and,  if  it  is  necessary,  then  they  are  to  acquire 
that  right  for  the  purpose  of  building  the  school.  There  is  merely 
a  difference  in  the  forms  that  are  to  be  adopted  for  the  purpose  of 
getting  compensation,  and  by  the  terms  of  the  Lands  Clauses  Act 
this  is  to  be  treated  as  land  which  has  been  injuriously  affected. 

Sir  W.  M.  James,  L  J. 

The  bill  will  be  dismissed  without  costs,  and  the  deposit 
returned. 


Solicitors  for  the  Plaintiff :  Messrs.  Lewin  &  Co. 
Solicitors  for  the  Defendants :  Messrs.  Sydney  Gedge  &  Co. 
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Ex  parte  MACKAY.    In  re  JEAVONS.  L.  C. 

and  L.  J.  M. 

Banhruptcy — Appeal — Tie-hearing  hy  Registrar — Fractice,  I873 

A  Ptegistrar  sitting  as  Chief  Judge  may  re-liear  a  case,  although  his  order     -^^ec.  19. 
has  been  appealed  from  and  varied  by  the  Court  of  Appeal,  if  the  special 
point  to  be  re-argued  was  not  dealt  with  on  the  appeal, 

Ik  tliis  case  an  application  had  been  made  by  the  trustee  in  the 
liquidation  to  Mr.  Kegistrar  Spring  Bice,  sitting  as  Chief  Judge, 
for  a  re-hearing ;  but  he  declined  to  re-hear  the  case  without  the 
direction  of  the  Court  of  Appeal. 

The  debtor,  J.  Jeavons,  before  the  liquidation,  executed  three 
indentures,  dated  respectively  the  30th  of  March,  1870,  by  the 
first  of  which  he  assigned  a  patent  for  making  iron  armour  plates, 
and  the  royalties  payable  thereon,  to  certain  of  his  creditors; 
by  the  second  he  assigned  his  interest  in  the  Millwall  Ironworks, 
which  were  held  by  him  under  an  agreement  for  a  lease,  together 
with  the  machinery  and  trade  fixtures,  to  the  same  creditors ;  and 
by  the  third  he  agreed  to  give  a  bill  of  sale  to  the  same  creditors 
of  certain  chattels  and  effects,  not  being  trade  fixtures.  Neither  of 
those  deeds  was  registered  under  the  Bills  of  Sale  Act.  The 
Kegistrar  made  an  order  declaring  that  the  creditors  were  entitled 
to  a  charge  on  the  machinery,  engines,  and  plant  in  the  nature  of 
trade  fixtures,  and  on  the  royalties  under  the  patent,  but  refused 
to  make  any  order  as  to  the  chattels  included  in  the  third  inden- 
ture, on  the  ground  that  it  ought  to  have  been  registered  under 
the  Bills  of  Sale  Act.  This  order  was  appealed  from,  and  was 
reversed  as  to  the  royalties  under  the  patent,  but  affirmed  as  to 
the  rest  of  the  order.  On  that  occasion  it  was  assumed  by  the 
counsel  both  for  the  trustee  and  for  the  creditors,  that  the  assign- 
ment of  the  machinery  and  other  trade  fixtures  attached  to  the 
leasehold  premises  did  not  require  registration  under  the  Bills  of 
Sale  Act,  and  the  point  therefore  was  not  brought  to  the  attention 
either  of  the  Kegistrar  or  of  the  Court  of  Appeal ;  but  subsequently 
to  the  decision  of  the  Court  of  Appeal,  the  case  of  Ex  parte 
Daglish  (1)  was  decided,  by  which  Boyd  v.  ShorrocJc  (2)  was  over-  • 
(1)  Law  Rep.  8  Ch.  1072.  (2)  Law  Rep.  5  Eq.  72. 
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ruled,  and  it  was  held  that  where  trade  fixtures  are  included  in 
a  demise  of  leasehold  premises,  the  deed  requires  registration  as  a 
bill  of  sale.  The  trustee  accordingly  applied  to  the  Eegistrar  to 
re-hear  the  case  on  this  point. 

Mr.  De  Gex,  Q.C.,  and  Mr.  Finlay  Knight j  for  the  trustee,  now 
mentioned  the  case  to  the  Court  of  Appeal. 


Lord  Selboene,  L.C.  : — 

We  think  that  the  Eegistrar  may  exercise  his  discretion  to  re- 
hear the  case,  and  deliver  his  judgment  thereon,  notwithstanding 
the  previous  appeal. 


Solicitors  for  the  Trustee  :  Messrs.  Lewis,  Munns,  &  Longden, 


SYNGE  V.  SYKGE. 

[1872    S.  121.] 
Will — Election, 

A  testatrix  advanced  to  the  Defendant  £900  on  the  security  of  an  assign- 
ment by  him  of  a  covenant  by  F.  to  transfer  a  sum  of  £1000  stock,  and  to 
pay  interest  in  the  meantime.  By  her  will  she  gave  F.  £3000,  and  all 
sums  due  to  her  from  him,  and  directed  her  executors  not  to  require  pay- 
ment of  the  £900  due  from  the  Defendant,  but  out  of  the  £3000  given  to 
F.  to  retain  enough  to  purchase  £1000  stock  for  the  benefit  of  her  estate,  and 
if  the  stock  were  worth  more  than  the  £900  and  interest,  the  surplus  to  be 
paid  to  the  Defendant.  F.  having  predeceased  her,  she,  by  a  codicil,  directed 
that  the  £3000  should  form  part  of  her  residuary  personal  estate,  but  directed 
her  executors  not  to  call  on  F.''s  representatives  for  transfer  of  the  £1000' 
stock,  nor  to  enforce  payment  of  the  £900  from  the  Defendant : — 

Heldj  that  the  Defendant  was  not  at  liberty  to  enforce  performance  of  the 
covenant  to  transfer  the  £1 000  stock  against  F.^s  estate,  except  as  to  the 
difference  bertween  the  £900  and  the  value  of  the  stock. 

Decision  of  JameSj  L.J.,' for  Wiclcens,  V.C.,  varied. 

This  was  an  appeal  from  a  decision  of  Lord  Justice  James,  acting 
for  Yice-Chancellor  Wiclcens,  on  a  special  case  (1). 

The  facts  stated  in  the  special  case  are  given  at  length  in  the 
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(1)  Law  Eep.  15  Eq.  389. 
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previous  report.  The  followiaoj  short  statement  will  be  sufficient  L.  c. 
for  the  purpose  of  the  present  report : — 

By  an  indenture  dated  the  23rd  of  April,  1858,  between  Francis   

H.  Synge  of  the  one  part,  and  the  Defendant,  Millington  H.  Synge,  Svnge 
of  the  other  part,  Francis  H.  Synge,  for  the  considerations  therein  Synge. 
mentioned,  covenanted  with  the  Defendant  that  within  twelve 
months  after  the  death  of  Sir  /.  M,  Tylden  he  would  transfer 
£1000  £3  per  Cent.  Eeduced  Annuities  into  the  name  of  the 
Defendant,  his  executors,  administrators,  or  assigns,  and  would  in 
the  meantime  pay  interest  at  the  rate  therein  mentioned. 

By  an  indenture  dated  the  8th  of  March,  1866,  between  the 
Defendant,  M,  E.  Synge,  of  the  one  part,  and  Mary  A.  Synge,  of 
the  other  part,  in  consideration  of  £900  lent  by  Mary  A.  Synge  to 
the  Defendant,  the  Defendant  assigned  to  her  the  indenture  of 
the  23rd  of  April,  1858,  and  the  principal  and  interest  thereby 
secured,  with  full  power  to  receive  and  demand  the  same  in 
the  name  of  the  Defendant,  and  give  discharges  for  the  same; 
subject  to  redemption  on  payment  of  the  sum  of  £900  and 
interest. 

Mary  A.  Synge  made  her  will,  dated  the  8th  of  September,  1871, 
in  which  she  bequeathed  as  follows : — To  my  late  husband's 
nephew,  Millington  R.  Synge,  thirty-six  B  shares  in  the  Weston- 
sujper-Mare  Gas  Company,  To  my  late  husband  s  nephew,  Francis 
JS.  Synge,  £3000,  and  all  such  sums  of  money  (if  any)  as  he  may 
be  indebted  to  me  at  the  time  of  my  death  except  as  hereinafter 
mentioned."  And  the  testatrix  directed  that  in  case  any  pecuniary 
legatee  should  die  before  her,  his  or  her  legacy  should  not  lapse, 
but  be  paid  to  his  or  her  personal  representatives  as  part  of  his  or 
her  personal  estate.  The  will  then,  after  reciting  the  indentures 
of  the  23rd  of  April,  1858,  and  the  8th  of  March,  1866,  pro- 
ceeded as  follows : — Now  I  do  hereby  will  and  direct  that 
if  at  my  death  the  sum  of  £900  and  its  interest  so  secured 
to  me  by  the  said  indenture  of  the  8th  of  March,  1866,  or 
any  part  thereof,  shall  still  be  due  to  me,  and  if  the  aforesaid 
covenant  on  the  part  of  the  said  Francis  H.  Synge  contained  in 
the  indenture  of  the  23rd  of  April,  1858,  shall  be  still  unper- 
formed, my  executors  shall  not  require  payment  of  the  said  sum 
of  £900  from  the  said  Millington  E.  Synge,  but  they  shall  retain 
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L.  C.      out  of  the  legacy  of  £8000  bequeathed  by  me  to  Francis  H.  Synge 
an  L.  J.    .      much  as  should  be  sufficient  to  purchase  for  the  benefit  of  my 
estate  the  sum  of  £1000  Eeduced  £3  per  Cents.,  and  the  costs 
Stnge     attending  such  purchase,  and  such  purchase  when  made  shall  be 
Synge.     in  satisfaction  of  the  aforesaid  covenant  of  Francis  H.  Synge  ;  and 
if  the  said  £1000  stock  shall  be  worth  more  than  the  said  debt  of 
£900  and  the  interest  then  due  thereon,  the  surplus  shall  be  paid 
to  the  said  Millington  H.  Synge  by  my  executors." 

F,  E,  Synge  died  on  the  17th  of  September,  1871,  having  by 
his  will  given  all  his  real  and  personal  estate  to  his  widow,  and 
appointed  her  sole  executrix.  By  a  codicil  dated  the  30th  of 
October,  1871,  the  testatrix  made  the  following  disposition : — 
"  Whereas  since  the  date  of  my  will  Francis  H.  Synge  has  died. 
Now  I  hereby  declare  that  notwithstanding  anything  contained  in 
my  will  to  the  contrary,  the  legacies  bequeathed  to  him  shall 
not  go  to  his  representatives,  but  shall  form  part  of  my  residuary 
estate,  subject  to  payment  of  debts  and  other  legacies.  I  will  and 
direct  that  my  executors  shall  not  call  upon  the  representatives  of 
Francis  H.  Synge  for  payment  of  any  moneys  or  for  the  transfer 
of  any  stock  pursuant  to  the  deed  of  covenant  of  the  23rd  April, 
1858,  nor  enforce  payment  by  Millington  E,  Synge  on  the  security 
of  the  deed  of  8th  March,  1866." 

The  market  value  of  the  £1000  £3  per  Cent.  Eeduced  at  the 
date  of  the  will  was  £915  12s.  6d.;  at  the  date  of  the  codicil, 
£911  13s.  4:d,;  at  the  date  of  the  testatrix's  death,  £910  12s.  6d. 

The  Defendant  claimed  to  take  the  benefit  of  the  forgiveness  of 
the  debt  of  £900  and  the  share  legacy,  and  to  enforce  the 
covenant  against  Francis  E,  Synge's  estate ;  but  if  put  to  election, 
he  elected  to  take  under  the  will.  The  Plaintiff  was  the  executrix 
of  F,  E.  Synge,  and  the  questions  submitted  to  the  Court  were, 
whether  Millington  E,  Synge  was  entitled  to  enforce  the  covenant 
to  any  and  what  extent,  and  whether  the  Plaintiff  was  entitled  to 
have  the  deed  of  covenant  delivered  up. 

The  Lord  Justice  James  decided  that  the  Defendant,  M.  E.  Synge, 
could  not  enforce  against  the  executrix  of  Francis  E.  Synge  the 
covenant  in  respect  of  the  sum  of  £1000  £3  per  Cent.  Eeduced 
Annuities,  or  any  part  thereof,  and  answered  the  questions  accord- 
ingly.  Erom  this  decision  the  Defendant  appealed. 
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Mr.  DieMnson,  Q.C.,  and  Mr.  Gookson,  for  the  Appellant : —  L.  C. 

and  L.  J.  M. 
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This  is  not  a  case  of  election,  for  the  testatrix  hag  not  assumed 
to  give  anything  which  was  not  her  own.  It  simply  depends  on 
the  construction  of  the  will,  and  we  say  it  is  plain  that  the  object  of 
the  codicil  was  to  release  both  the  Defendant  and  the  executors  of  ^^^^^ 
jP.  H.  Synge  so  far  as  her  estate  was  concerned,  but  she  had  no  in- 
tention to  alter  the  relations  between  them.  When  she  made  her 
will  she  had  an  intention  of  benefiting  F.  H.  Synge  and  his  repre- 
sentatives, but  she  altered  her  mind  and  withdrew  her  bounty.  If 
she  had  intended  to  prevent  the  Defendant  from  enforcing  the 
covenant  she  might  have  done  so,  but  she  has  only  directed  her 
own  executors  not  to  enforce  it,  and  has  left  the  Defendant  at 
liberty.  At  all  events  the  Defendant  is  entitled  to  recover  from 
the  estate  of  F.  H.  Synge  the  difference  between  the  sum  of  £900 
and  the  value  of  the  £1000  stock. 

'  Mr.  Hemming,  for  the  Plaintiff,  was  desired  by  the  Court  to  con- 
fine himself  to  the  last  point  raised  by  the  Appellant : — 

The  testatrix  considered  herself  the  owner  of  the  whole  stock 
because  she  had  advanced  what  was  substantially  the  whole  value  of 
it.  But  in  fact  she  disposed  of  what  was  not  entirely  her  own,  and  so 
raised  a  case  of  election.  The  effect  of  the  will  and  codicil  taken 
together  is,  that  the  testatrix,  by  releasing  both  the  covenant  and 
the  debt,  intended  entirely  to  extinguish  the  debt  and  to  prevent 
the  Defendant  from  enforcing  the  covenant  as  to  any  part  of  it. 
It  is  not  necessary,  in  order  to  raise  a  case  of  election,  that  there 
shall  be  express  words  of  intention  to  do  so ;  but  the  Court  will 
take  the  natural  construction  of  the  will :  Wilkinson  v.  Bent  (1). 

LoED  Selboene,  L.C  : — 

It  appears  to  me  that  the  decision  of  Lord  Justice  James,  sitting 
for  Yice-Chancellor  Wickens,  is  substantially  correct ;  but  I  think 
that  it  needs  some  alteration  so  as  to  make  a  distinction  between 
the  sum  of  £900  and  the  difference  between  that  sum  and  the 
value  of  the  stock. 

The  testatrix  in  her  codicil  takes  notice  of  the  death  of  Francis 


(1)  Law  Kep.  6  Ch.  339. 
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L.  C.  H.  Synge  since  the  date  of  the  will,  and  explains  how  she  means 
and  L.  J.  M.  operate  with  regard  to  that  event ;  she  directs  that,  on 
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the  one  hand,  his  representatlTes  are  not  to  take  the  £3000,  as 
they  would  have  done  under  the  provision  in  the  will  against  lapse ; 
Stxge.  i^^^  that,  on  the  other  hand,  her  executors  are  not  to  enforce  the 
payment  of  so  much  of  the  debt  as  was  hers  either  against  Francis 
H.  Synge  s  representatives  or  against  the  Defendant,  Millington  R, 
Synge.  It  appears  to  me  that  the  one  release  was  intended 
to  be  connected  with  the  other,  and  not  to  be  independent  of  it. 
She  did  not  mean  to  release  the  security  altogether,  but  only  to  the 
extent  of  the  bounty  which  she  intended  for  Francis  E.  Synge, 
The  Defendant  was  to  be  in  the  same  position  under  the  codicil  as 
under  the  will ;  and  although  the  testatrix  had  in  the  will  taken 
express  notice  that  there  might  be  a  surplus  to  which  she  did  not 
refer  in  the  codicil,  yet  there  is  in  the  codicil  no  indication  of 
any  change  of  purpose  as  to  that.  When  she  said,  "  My  executors 
shall  not  call  upon  the  said  F,  H.  Synge  for  the  payment  of  any 
moneys  or  for  the  transfer  of  any  stock  pursuant  to  the  deed  of 
covenant  of  the  23rd  April,  1858,"  she  must  have  had  in  her 
view  the  measure  of  the  rights  which  were  vested  in  her,  and  she 
did  not,  in  my  opinion,  mean  to  deal  with  any  beneficial  interest 
except  her  own. 

The  answer  to  the  special  case  must,  therefore,  be  varied  by  de- 
claring that  the  debt  of  £900  must  be  declared  satisfied,  but  that  the 
Defendant  is  entitled  to  enforce  against  Francis  H.  Synge' s  execu- 
tors the  performance  of  the  covenant  to  the  extent  of  the  difference 
between  the  sum  of  £900  and  the  value  of  the  £1000  stock  at  the 
date  of  the  death  of  the  testatrix.  We  think  there  should  be  no 
costs  of  the  appeal. 

Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  There  is  no  real  difficulty  about  the 
construction  of  the  will.  A  legacy  of  £3000  is  left  to  Francis  H. 
Synge,  from  which  £900  is  to  be  deducted,  not  for  the  benefit  of 
the  Defendant,  but  for  the  benefit  of  the  estate  of  the  testatrix. 
But  by  the  will  it  is  provided  that  if  there  is  any  surplus  of  the 
•sum  of  £1000  stock  after  payment  of  the  £900,  the  Defendant  is 
to  have  it.    What,  then,  is  the  meaning  of  the  codicil  ?    The  tes- 
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tatrix,  bearing  in  mind  that  on  her  death  her  representatives  would      L.  C. 
be  entitled  to  sue  Francis  H.  Synges  executors  for  the  purpose       ^'  ^' 
of  recovering  £900  out  of  the  £1000  stock,  says:  "I  will  and  i!^ 
direct  that  my  executors  shall  not  call  upon  the  representatives  of  Synge 
Francis  H.  Synge  for  payment  of  any  moneys  or  for  the  transfer  of  Synge. 
any  stock  pursuant  to  the  deed  of  covenant  of  the  23rd  April, 
1858."    Was  that  said  for  the  benefit  of  the  representatives  of 
Francis  H.  Synge  or  of  the  Defendant  ?    It  appears  to  me  that  thf 
testatrix,  having  substantially  the  right  of  suing  vested  in  her, 
means  that  the  obligation  due  to  her  from  Francis  H.  Synge  shall 
not  be  sued  for  at  all ;  not  that  her  representatives  should  not  sue, 
but  that  the  Defendant  might  sue. 

Then  I  agree  with  the  Lord  Chancellor  that  we  cannot  infer  that 
she  intended  to  alter  the  Defendant's  rights  or  to  dispose  of  any 
other  property  but  her  own.  The  Defendant  must  be  therefore  at 
liberty  to  sue  for  the  difference  between  the  sum  of  £900  and  the 
value  of  the  stock. 

Solicitors :  Mr.  Mossop ;  Mr,  Oshorn  Jenhyn, 


Ex  parte  JAY.    In  re  FOmS.  L.  c. 

and  L.  J.  M. 

bankruptcy— Debtor  Summons— Bankruptcy  Act,  1869,  ss.  9,  IZ— Petition  for  13^3 
Adjudication — Beceiver — Payment  of  Debt  to  Petitioner. 


A  creditor  sued  out  a  debtor's  summons,  and  the  debt  not  having  been  paid 
or  secured,  he  presented  a  petition  for  adjudication,  and  got  a  receiver  ap- 
pointed. Soon  afterwards  the  debtor,  with  the  consent  of  the  receiver,  paid 
part  of  the  debt  to  the  creditor,  and  the  creditor  accordingly  withdrew  the 
petition  for  adjudication.  The  debtor  had  been  adjudged  bankrupt  on  the 
petition  of  another  creditor  after  the  part  payment : — 

Held,  that  the  receiver  was  a  trustee  for  all  the  creditors,  and  had  no  right 
to  permit  the  payment  to  be  made  to  the  creditor  who  sued  out  the  debtor's 
summons,  and  that  the  money  must  be  paid  over  to  the  trustee  in  the  bank- 
ruptcy. 

This  was  an  appeal  from  an  order  of  Mr.  Hegistrar  Spring  Bice, 
sitting  as  Chief  Judge  in  Bankruptcy. 

On  the  3rd  of  October,  1872,  G,  H.  Jay,  a  creditor  of  the  bank* 
rupt,  Henry  Poivis,  a  fringe  manufiicturer,  for  £3000,  sued  out  a 
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L.  C.  debtor's  summons  against  him.  The  debtor  not  denying  the  debt, 
and  L.  J.  M.        having  failed  to  pay  or  to  secure  or  compound  the  same,  Jay 

1873  • 

presented  a  petition  for  adjudication  'against  him  on  the  12th  of 

Ex^^arte    October.    On  the  same  day  Jay  applied  for  and  obtained  the 

Tnre      appointment  of  a  receiver  under  the  13th  section  of  the  Bank- 

rujptey  Act,  1869.    It  was  stated  in  the  affidavit  in  support  of  the 

application,  that  the  debtor  was  being  sued  by  other  creditors,  and 

that  in  one  of  the  actions  the  creditor  was  in  a  position  to  sign 

judgment  and  issue  execution  in  the  course  of  a  day  or  two. 

In  this  state  of  things  the  debtor  entered  into  negotiations  with 

Jay  for  the  settlement  of  his  debt,  and  on  the  15th  of  October  he 

paid  Jay  £1050,  and  gave  him  bills  for  the  rest  of  the  debt.  This 

payment  was  made  with  the  knowledge  and  consent  of  the 

receiver. 

On  the  24th  of  October  a  petition  for  adjudication  was  presented 
by  another  creditor,  upon  which  Powis  was  adjudicated  bankrupt 
on  the  6th  of  November,  and  a  trustee  was  appointed.  An  order 
was  afterwards  made  by  consent  under  Jays  petition  that  the 
trustee  should  be  associated  with  the  receiver,  and  that  all  moneys 
then  in  the  receiver  s  hands,  and  also  the  sum  of  £1050  now  in 
dispute,  should  be  paid  into  their  joint  names. 

On  the  6th  of  December  Jays  petition  was  dismissed  on  his 
application,  without  prejudice  to  any  order  which  had  been  made 
under  the  adjudication. 

Under  these  circumstances,  the  Eegistrar,  sitting  as  Chief 
Judge,  made  an  order  in  the  bankruptcy  declaring  that  the  pay- 
ment of  the  sum  of  £1050  to  Jay  was  fraudulent  and  void  as 
against  the  trustee,  and  directing  that  sum  to  be  paid  to  the  trustee 
with  interest  at  £4  per  cent.    From  this  order  Jay  appealed. 

Evidence  was  adduced  to  shew  that  the  sum  of  £1050  was  paid 
out  of  money  received  from  an  insurance  office  on  a  fire  policy, 
on  which  Jay  claimed  a  charge,  but  the  Court  did  not  consider 
that  the  charge  was  established. 

Mr.  Little,  Q.C.,  and  Mr.  Winslow,  for  the  Appellant 

The  proceeding  by  debtor  summons  is  a  special  process  created 
by  Act  of  Parliament,  and  was  substituted  for  the  writ  of  ea.  sa. 
when  that  was  abolished  by  the  Barikru^tcy  Act,  1869.   Its  main 
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object  was  to  give  the  creditor  a  speedy  way  of  forcing  the  debtor      L.  c. 
either  to  give  security  or  to  pay  the  debt.    The  debtor  and  ^' 
creditor  can  come  to  terms  at  any  stage  of  the  proceedings,  and  if  !53i 
the  debt  is  ultimately  paid,  and  the  petition  for  adjudication  with-  ^^^^^^^ 
drawn,  no  other  creditor  can  carry  it  on,  and  the  act  of  bankruptcy      jn  re 
committed  on  the  debtor's  summons  is  not  such  an  act  of  bank-  Powis. 
ruptcy  as  can  be  the  foundation  of  a  second  petition  by  another 
creditor :       'parte  Wier  (1).    The  creditor  is  therefore  dominus 
litisj  and  the  receiver  appointed  by  the  Court  is  his  trustee,  and 
not  the  trustee  for  the  general  body  of  creditors.  This  is  shewn  by 
the  93rd  and  94th  sections  of  the  Barikruptcy  Ad,  1869,  when 
compared  with  the  133rd,  184th,  and  194th  sections  of  the  Banh- 
ruptcy  Consolidation  Act,  1849. 

[The  Lord  Chancellor  referred  to  the  104th  rule  of  the 
Bankruptcy  Bules,  1870,  and  the  13th  Form  appended  to  the 
Eules.] 

If  the  creditor  had  applied  to  have  the  receiver  discharged, 
this  must  have  been  done,  and  then  the  debtor  might  without 
question  have  made  the  payment  complained  of.  It  is  therefore 
at  most  a  question  of  regularity  in  form. 

Mr,  Be  Gex,  Q.C.,  and  Mr.  Finlay  Knight,  for  the  trustee,  were 
not  called  on. 

Lord  Selborne,  L.C.  : — 

I  entertain  no  doubt  upon  this  case.  In  my  opinion  no  greater 
mischief  could  be  done  by  those  who  haye  the  administration  of 
bankruptcy  than  by  their  permitting  such  a  transaction  to  stand 
as  that  which  has  taken  place  in  the  present  case — assuming, 
as  I  do,  that  no  fund  to  which  Mr.  Jay  was  equitably  entitled 
has  been  identified.  It  is  practically  admitted — I  think  that, 
upon  the  evidence,  it  could  not  but  be  admitted — that  no  fund  has 
been  identified.  Therefore  we  must  take  this  as  a  simple  payment, 
and  the  matter  stands  thus  :  A  gentleman,  who  I  agree,  under  the 
Bankruptcy  Act,  1869,  was  the  only  person  to  prosecute  the  adjudi- 
cation, had  presented  a  petition  to  make  his  debtor  a  bankrupt,  and 

(1)  Law  Eep.  6  Ch.  875. 
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L.  C.      having  done  that,  he  gets  the  appointment  of  a  receiver,  which 
and  L.  J.  M.  gppQij^tment,  according  to  general  principles,  and  according  to  the 
1^      express  language  of  the  104th  rule  and  the  13th  form,  is  an  ap- 
'Ex^^te    pointment  of  a  man  who,  on  being  appointed,  becomes  an  officer  of 
j„         the  Court — who  is  not  to  part  with  any  portion  of  that  which  he 
Powis.     ^Qgg  receive  except  under  the  direction  of  the  Court — who  is  to 
account  to  the  Court  for  what  he  receives,  and  under  the  rules  of 
the  Court  (if  while  he  continues  in  existence  as  an  officer  of  the 
Court  an  adjudication  takes  place)  is  to  account  to  the  trustee  who 
may  be  appointed  under  that  adjudication  in  bankruptcy,  and  to 
attend  upon  him  as  may  be  necessary  for  the  purposes  of  the 
bankruptcy.    And,  in  principle,  it  is  equally  clear  that  so  strong 
and  special  a  power  as  that  of  appointing  a  receiver  (which  may  be 
accompanied  by  an  injunction  also  to  prevent  other  creditors  from 
obtaining  payment  of  their  debts  before  an  actual  adjudication)  if 
exercised  by  the  Court  can  only  be  exercised  in  the  prospect  of 
and  with  a  view  to  a  future  adjudication  for  the  benefit  of  all  the 
creditors.    I  do  not  at  all  dispute  that,  consistently  with  that,  the 
creditor  who  was  at  that  time  the  sole  petitioner,  and  who  obtained 
the  appointment  of  the  receiver,  might  have  gone  to  the  Court  of 
Bankruptcy  and  said  that  he  had  settled  with  the  debtor  and  that 
nobody  else  had  taken  any  proceedings  and  might  have  applied 
that  his  petition  might  be  dismissed,  and  that  the  order  for  the 
receiver  might  be  discharged,  and  the  receiver  himself  discharged, 
and  authorized  to  pay  over  to  the  debtor,  or  in  such  manner  as  the 
debtor  and  creditor  might  agree,  the  money  in  his  hands  ;  and  if 
the  Court,  upon  all  the  facts  known  to  it,  thought  that  the  proper 
order  to  make,  and  did  make  it,  from  and  after  the  date  of  such 
order  there  would  no  longer  be  any  receiver,  and  the  receiver 
would  be  justified  in  dealing  with  the  moneys  in  his  hand  as  the 
Court,  by  the  order  discharging  him,  might  have  directed.  But 
nothing  of  that  kind  was  done  in  the  present  case.    The  receiver 
was  appointed,  and  came  under  the  ordinary  obligations  of  a 
receiver ;  every  part  of  the  fund  was  or  ought  to  have  been 
received  by  the  receiver,  and  I  greatly  doubt  whether,  upon  the 
facts  which  appear,  we  ought  not  to  regard  it  as  having  been 
actually  under  his  control ;  but,  whether  that  was  so  or  not,  it  is 
manifest  that  the  receiver  was  an  assenting  party  to  what  was  done 
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with  it.    Then,  without  any  authority  of  the  Court,  without  any      L.  C. 
accounting  to  the  Court,  and  in  fraud,  as  it  appears  to  me,  of  the 
general  creditors,  if  before  the  receiver  was  discharged  any  aclju-  ,^vw 
dication  should  take  place  on  the  petition  either  of  that  or  of  any     ^  j^y^'* 
other  petitioner,  this  money  was  applied  for  the  benefit  of  the  par-      in  re 
ticular  creditor.  It  is  said  that  there  was  an  agreement  between  the 
creditor  and  the  debtor  that  the  creditor  would  take  steps  to  dis- 
miss his  petition  and  discharge  the  receiver,  which  was  not  actually 
done  until  a  month  after,  when  bankruptcy  had  completely  taken 
place.    I  do  not  think  it  is  satisfactorily  proved  that  there  wa.^ 
such  an  agreement  at  the  time  this  payment  was  made ;  but  if 
there  had  been,  in  my  judgment  it  would  make  no  difference, 
because  as  long  as  the  receiver  existed  he  existed  as  an  officer  of 
the  Court  for  the  benefit  of  all  creditors.  If  an  adjudication  should 
take  place  before  he  was  discharged — and  an  adjudication  did  take 
place  in  this  instance  before  he  was  discharged — the  payment,  in 
my  judgment,  was  in  fraud  of  the  Court ;  and  understanding  the 
learned  Eegistrar  to  have  proceeded  upon  that  view,  I  entirely 
concur  in  his  judgment.    This  appeal  will  be  dismissed  with  costs. 


SiE  G.  Melltsh,  L.J. 

I  am  entirely  of  the  same  opinion.  It  is  a  matter  of  consider- 
able importance  that  creditors  should  understand  that  if  they  not 
only  take  out  a  petition  in  bankruptcy  against  their  debtor,  but 
obtain  the  appointment  of  a  receiver,  they  do  that  for  the  benefit 
of  all  the  creditors.  It  may  be  that  if  no  other  creditor  comes  for- 
ward, and  there  is  no  other  act  of  bankruptcy,  he  may  obtain  the 
discharge  of  that  receiver.  I  entirely  agree  that  so  long  as  the 
receiver  exists  all  the  funds  of  the  bankrupt  ought  to  be  paid  to 
him,  and  that  the  particular  creditor  has  no  right  to  intercept  the 
funds  and  prevent  their  being  paid  to  the  receiver. 

Solicitors  for  the  Appellant :  Messrs.  Lewis,  Munns,  &  Longden. 
Solicitors  for  the  Kespondent :  Messrs.  Wild^  Barber y  dt  Browne. 
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and  L.  J.  M. 

jg^g         Church  Discipline  Act  (S  &  4:  Vict.  c.  86) — Clerk  in  Holy  Orders — Commission 
of  Inquiry — Status  of  Applicant — Bishop. 


Dec.  5. 


The  bishop  is  not,  before  issuing  a  commission  of  inquiry  into  charges 
against  a  clerk  in  holy  orders,  obliged  to  hear  objections  against  the  person 
who  has  made  the  application  to  the  bishop. 

Qusere^  whether  the  bishop  has  a  discretion,  on  account  of  the  character  of 
the  promoter,  to  refuse  to  issue  a  commission  of  inquiry. 

Order  of  Bacon^  Y.O.,  affirmed. 

The  Rev.  John  Edwards,  Vicar  of  Presthimjy  received,  in  April, 
1873,  from  the  Bishop  of  Gloucester  and  Bristol,  a  bill  of  present- 
ment, signed  by  Charles  Combe,  tailor,  and  Joseph  Etheridge,  yeo- 
man, denouncing  certain  acts  said  to  have  been  illegally  done  by 
the  vicar  in  the  church  of  Presibury, 

The  vicar,  on  the  25th  of  May,  entered  a  caveat  in  the  Consis- 
torial  and  Episcopal  Court  of  the  Bishop  of  Gloucester  and  Bristol 
as  to  any  proceedings  which  might  be  taken  against  hiin,  and  in 
support  of  the  caveat  he  filed  an  affidavit  that  Comhe  and  Etheridge 
habitually  attended  a  chapel  of  Independents,  and  that  the  pro- 
ceedings were  not  in  fact  promoted  by  them,  but  by  a  body  called 
the  Church  Association. 

The  proctors  of  Mr.  Edwards,  on  the  16th  of  July,  applied  to  the 
bishop  to  be  heard  in  support  of  the  caveat,  and  also  in  opposition 
to  the  sendiog  of  the  case  to  the  Court  of  Arches.  Mr.  Edwards 
was  then  informed  by  the  bishop's  secretary  that  the  bishop  had 
decided  to  issue  a  commission. 

On  the  5  th  of  November  the  bishop  gave  notice  to  the  vicar 
that,  proceeding  on  the  application  of  Charles  Comhe  under  the 
Act  3  &  4  Yict.  c.  86  (1),  it  was  the  intention  of  the  bishop,  at 

(1)  3  &  4  Vict.  c.  86,  s.  3  :  "  And  the  said  laws,  it  shall  be  lawful  for  the 

be  it  enacted.  That  in  every  case  of  bishop  of  the  diocese  within  which  the 

any  clerk  in  holy  orders  of  the  United  offence  is  alleged  or  reported  to  have 

Church  of  England  and  Ireland  who  been  committed,  on  the  application  of 

may  be  charged  with    any  offence  any  party  complaining  thereof,  or  if  he 

against  the  laws  ecclesiastical,  or  con-  shall  think  fit,  of  his  own  mere  motion, 

cerning  whom  there  may  exist  scandal  to  issue  a  commission  under  his  hand 

or  evil  report  as  having  offended  against  and  seal  to  five  persons,  of  whom  one 
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the  expiration  of  fourteen  days,  to  issue  a  commission  for  the  pur-      L.  C. 
pose  of  making  inquiries  into  the  grounds  of  certain  specific 
charges  as  to  the  manner  in  which  the  vicar  had  officiated  in 


1873 


divine  service.  ^  ^^^^^^1 

A  statement  of  objections  to  the  issuing  of  the  commission  was  — - 
then  filed  by  the  vicar,  and  he  demanded  to  be  heard  on  his  state- 
ment of  objections.    The  objections  were,  that  Charles  Comhe  was 
a  Dissenter;  that  his  application  was  not  hond  fide;  and  that  it 
was  an  unlawful  transaction  amounting  to  maintenance. 

The  bishop  appeared  to  have  refused  to  hear  the  objections, 
and  on  the  27th  of  Kovember  issued,  on  the  application  of  Charles 
ComhCj  a  commission  of  inquiry  under  the  Act  3  &  4  Yict.  c.  86. 
The  commissioners  appointed  under  the  commission  gave  notice  to 
the  vicar  that  they  intended  to  hold  a  meeting  on  the  8th  of 
December. 

Mr.  Edwards  then  moved  before  the  Yice-Chancellor  Bacon  that 
the  bishop,  the  commissioners,  and  Charles  Comhe,  might  be  pro- 
hibited from  proceeding  until  the  bishop  had  heard  and  determined 
the  objections. 

The  Yice-Chancellor  Bacon  refused  to  issue  the  prohibition,  and 
Mr.  Edwards  now,  by  way  of  appeal,  renewed  the  motion. 

\  Dr.  Ste^phens,  Q  C,  and  Mr.  PhilUmore,  in  support  of  the  appli- 
cation : — 

We  have  a  right  to  question  the  status  of  the  promoter,  and  to 
shew  that  his  proceedings  are  not  land  fide,  and  are  merely  for  the 
purpose  of  annoyance.  Otherwise,  why  is  the  fourteen  days'  notice 
to  be  given  to  the  party  accused,  and  why  are  the  names,  addi- 
tion, and  residence  of  the  parties  making  the  application  to  be 
given  ?    We  claim  to  be  heard  on  the  question  by  counsel  before 


shall  be  his  vicar-general,  or  an  arch- 
deacon or  rural  dean  within  the 
diocese,  for  the  purpose  of  making 
inquiry  as  to  the  grounds  of  such 
charge  or  report :  Provided  always,  that 
notice  of  the  intention  to  issue  such 
commission  under  the  hand  of  the 
bishop,  containing  an  intimation  of  the 


nature  of  the  offence,  together  with 
the  names,  addition,  and  residence 
of  the  party  on  whose  application  or 
motion  such  commission  shall  be  about 
to  issue,  shall  be  sent  by  the  bishop  to 
the  party  accused  fourteen  days  at 
least  before  such  commission  shall 
issue." 
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L.  C.  the  bishop.  A  promoter  in  such  a  case  must  be  a  proper  per- 
son :  Martin  v.  Machonochie  (1) ;  and  the  question  can  only  be  raised 

!^  now,  for  we  cannot  raise  the  question  before  the  commissioners.  We 
jSakds.   ^^^^  ^  "S^*     ^^^^^  promoter  is  a  person  from  whom  we 

—  shall  not  be  able  to  recover  our  costs.  This  is  an  ecclesiastical 
question,  and  the  Ecclesiastical  Court  never  did  anything  without 
hearing  both  sides :  Maidman  v.  Malpas  (2).  It  is  true  that  there 
is  no  express  direction  in  the  Act,  but  a  Judge  in  such  a  case  has 
general  power  to  do  what  is  right. 

LoKD  Selbokne,  L.C. 

This  application  appears  to  me  to  be  quite  unfounded,  and 
absolutely  frivolous.  The  statute  imposes  upon  the  bishop  the 
duty  of  issuing,  in  what  he  may  consider  a  proper  case,  a  commis- 
sion of  inquiry ;  and,  in  the  language  of  the  statute,  he  may  do 
so  either  upon  the  application  of  any  party  complaining  of  an 
offence  alleged  to  have  been  committed,  or,  if  he  shall  think  fit,  on 
his  own  mere  motion. 

I  have  a  very  serious  doubt  whether  it  would  be  competent  for 
the  bishop  to  refuse  to  entertain  and  consider  an  application  from 
any  party  ;  because  the  statute  says,  that  any  party  who  thinks  fit 
to  complain  may  make  the  application.  But  doubtless,  it  is  for  the 
bishop  to  exercise  a  discretion  whether  he  will  or  will  not  issue 
the  commission,  either  when  he  has  received  the  application  from 
any  party,  or  when  he  might  do  so  upon  his  own  motion. 

The  present  application  asks  the  Court  to  restrain  the  bishop 
from  doing  the  very  thing  which  the  statute  gives  him  jurisdic- 
tion to  do,  on  the  ground  that  he  has  not  done  something  else 
which  the  statute  does  not  directly  or  indirectly  make  it  his  duty 
to  do.  The  statute  nowhere  requires  certain  conditions  to  enable 
the  party  to  make  an  application  (it  says,  **any  party"),  nor  does 
it  impose  upon  the  bishop,  at  the  instance  of  the  party  accused, 
the  duty  of  entering  into  a  preliminary  inquiry  of  any  sort  or 
kind  in  which  that  party  shall  be  heard  against  the  issuing  of  a 
commission.  I  have  always  understood  that  as  things  are,  it  is, 
under  the  Church  Discipline  Act,  sufficiently  onerous  both  to  the 
party  accused  and  to  those  who  promote  proceedings  against  him, 
(1)  Law  Bep.  2  P.  C.  365.  :     (2)  1  Hagg.  Cons.  205. 
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to  be  obliged  to  incur  the  expense  of  a  double  inquiry,  first  before      L.  o. 
the  commissioners,  and  afterwards  in  Court.    But  this  is  a  pro- 

1873 

posal  to  compel  a  treble  inquiry,  and  at  the  instance  of  the  party  »^v^ 
accused,  to  enable  him  to  turn  the  tables  upon  the  accuser,  and  to  ^'^^^ 

require  the  bishop  to  hear  the  objections,  and  if  to  hear  the   

objections,  I  should  think  to  receive  evidence  upon  any  possible 
imputation  which  may  be  made  against  the  character  of  the 
promoter. 

As  I  said  at  first,  I  look  upon  this  application  as  not  only 
groundless  but  frivolous,  and  of  course  it  must  be  refused. 

Sir  G.  Mellish,  L.J. 

I  am  entirely  of  the  same  opinion. 

The  question  turns  entirely  upon  the  construction  of  the  statute. 
There  is  nothing  extraordinary  in  a  provision  that  the  first  proceed- 
ing in  a  suit  may  be  ex  ^arte.  Almost  all  proceedings  are  in  the 
first  instance  ex  jparte.  Take  an  application  for  a  warrant,  or  the 
issuing  of  a  writ,  or  the  preliminary  process  before  the  grand  jury. 
These  proceedings  are  ex  parte,  and  it  is  quite  in  accordance  with 
our  law  that  the  first  commencement  of  a  suit  should  be  ex  jparte, 

I  will  then  assume,  what  is  not  quite  certain  on  the  construction 
of  the  section,  that  the  bishop  has  a  discretion,  on  account  of  the 
character  of  the  promoter,  to  refuse  to  issue  a  commission.  I 
say  it  is  not  quite  certain,  because  the  words  are,  "It  shall  be 
lawful  for  the  bishop ;"  and  those  words  are  very  often  considered 
to  be  compulsory.  But  for  this  purpose  I  will  assume  that  he 
had  a  discretion ;  yet  when  we  see  that  he  may  do  it  either  on  the 
application  of  any  person  or  on  his  own  mere  motion,  what  is  there 
in  those  words  that  can  for  a  moment  suggest  that  the  party 
accused  is  to  be  entitled  to  be  heard  as  to  whether  the  promoter 
is  a  fit  and  proper  person  upon  whose  motion  to  issue  the  com- 
mission or  not  ?.  It  is  to  be  observed  that  the  statute  does  not  in 
the  least  degree  shew  what  are  the  objections  (if  any  objections 
are  to  be  made)  which  may  be  made. 

What  was  principally  relied  upon  by  the  applicant  was  the 
proviso  that  fourteen  days'  notice  of  the  intention  to  issue  a  com- 
mission should  be  given  to  the  party  accused,  together  with  the 
name  and  description  of  the  party  who  has  made  the  application. 
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L.  c.      It  appears  to  me  quite  clear  that  that  notice  is  to  be  given  simply 

that  the  party  accused  may  be  able,  when  he  comes  before  the 

commissioners,  properly  to  make  his  defence.    Of  course  he  ought 

Ex  parte  hoNQ  that  sufficient  notice  before  the  commissioners  meet,  and 
Edwards.  ^      ^  '  ^ 

  it  is  quite  right  that  he  should  have  notice  of  who  the  person  is 

who  brings  the  accusation  against  him.  That  knowledge  may  be 
very  material  matter  for  him  in  framing  his  defence.  I  entirely 
agree  with  the  Lord  Chancellor,  that  there  really  is  not  the  least 
ground  for  this  application. 


Bolicitors :  Messrs.  Brooks,  Tanner,  &  Jenhins. 
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RIDaWAY  V.  EDWARDS. 

[1873    E.  121.] 
Practice — Forma  Pauperis — Property — Injunction. 

A  farming  tenant  who  has  valuable  crops  on  his  farm,  but  no  other  pro* 
pertj,  will  not  be  admitted  to  defend  in  forma  pauperis^  although  he  hac 
in  the  suit  been  restrained  from  selling  or  removing  the  crops. 

Order  of  Jessel,  M.E.,  affirmed. 

The  Defendant  in  this  case  was  tenant  of  a  farm  belonging  to 
the  Plaintiff,  to  whom  rent  was  due,  and  who  had  obtained  an  in- 
junction to  restrain  the  Defendant  from  selling  or  removing  the 
crops  on  the  farm — the  crops  being  of  considerable  yalue.  The 
Defendant  committed  a  breauh  of  the  injunction,  and  was  for  so 
doing  committed  to  prison,  but  obtained  an  order  for  his  discharge 
on  payment  of  the  costs  of  his  contempt.  He  then,  on  the  usual 
affidavit,  obtained  an  order  to  be  admitted  to  defend  in  forma 
pauperis.  He  then  moved  before  the  Master  of  the  Rolls  to  be 
discharged  from  prison  as  being  unable  to  pay  the  costs ;  and  the 
Plaintiff  moved  at  the  same  time  to  discharge  the  order  admitting 
the  Defendant  to  sue  in  forma  pauperis. 

The  Master  of  the  Rolls  discharged  the  order  upon  the  ground 
that  the  Defendant  had  property.  Both  motions  were  now  brought 
before  the  Lords  Justices  by  way  of  appeal. 

Mr.  Boherts^  for  the  Defendant 

The  only  property  which  the  Defendant  has  is  that  upon  the 
farm,  and  that  he  cannot  touch.  He  is,  therefore,  unable  to  procure 
means  to  defend  himself  with.  Moreover,  these  crops  are  the 
subject-matter  of  the  suit,  and  he  has  nothing  else.  Spencer  v. 
Bryant  (1)  was  not  at  all  similar. 

Mr.     A.  Letvin,  for  the  Plaintiff,  was  not  called  upon. 

Their  Lordships  thought  that  the  crops  were  not  the  sub- 
ject-matter of  the  suit.    The  Defendant  had  the  crops,  and  the 

(1)  II  Ves.  49. 


L.  JJ. 

1874 
Jan.  20. 
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L.  JJ.  injunction  was  not  a  sufficient  reason  for  holding  him  a  pauper, 
1874       and  he  must  be  dispaupered. 


ElDGWAY 
V, 

Edwards. 


Solicitors  for  the  Plaintiff:  Messrs.  Lewin  &  Co. 
Solicitor  for  the  Defendant :  Mr.  E.  N,  Capel. 


L.JJ.  J^reHAWES.   Ex  jparte  JEFFEBY. 

Costs  of  Liquidation — Subsequent  Banhrujptcy — Banhru^ptcy  BuleSy  1870, 
Jan.  21.  r.  292. 

A  liquidation  by  arrangement  was  rejected  by  the  creditors,  but  a  receiver 
appointed  under  the  liquidation  remained  in  office  when  the  debtor  was 
adjudged  a  bankrupt : — 

Held,  that  the  proceedings  in  liquidation  were  pending  so  as  to  enable  the 
Court,  under  rule  292  of  the  Banhruptcy  Rules^  1870,  to  direct  the  trustee  of 
the  bankruptcy  to  pay  the  costs  of  the  liquidation,  ^ 

Order  of  Bacon,  C.J.,  affirmed. 

M.  HA  WESy  the  debtor  in  this  case,  had  presented  a  petition 
for  liquidation  by  arrangement,  under  which  petition  a  receiver 
had  been  appointed,  and  the  receiver  had  taken  possession  of  part 
of  the  debtor's  estate.  The  first  meeting  of  creditors  was  held,  at 
which  the  creditors  refused  to  pass  any  resolution  for  liquidation. 
The  debtor  was  on  the  following  day  adjudged  a  bankrupt. 

The  Chief  Judge  ordered  the  costs  of  the  petition  for  liquidation 
to  be  paid  by  the  trustee  under  the  bankruptcy,  as  reported  (1). 
The  trustee  appealed.  It  was  stated  that  the  costs  of  the  petition 
were  £97,  and  would  absorb  nearly  all  the  assets  available  for 
dividend. 

Mr.  De  Gex,  Q.C.,  and  Mv,  WinsloWj  for  the  Appellant : — 
The  question  depends  upon  rule  292  of  the  JBanhrujptcy  Rules, 
1870,  which  directs  the  costs  of  a  previous  petition  by  liquida- 
tion to  be  paid  by  the  trustee  in  bankruptcy,  where  the  bank- 
ruptcy occurs  pending  liquidation.  We  say  that  the  liquidation 
was  at  an  end  when  the  resolution  was  rejected,  and  that  it  could 
not  be  revived  :  Ex  ^arte  Cobb  (2).  The  case  does  not  come  within 
(1)  Law  Eep.  17  Eq.  61.  (2)  Law  Eep.  8  Ch.  727. 
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the  words,  and  as  to  the  objects  of  the  rule,  why  should  not  tlie 
solicitor  obtain  payment  in  advance  or  get  security  for  his  costs  ? 

Mr.  Little,  Q.C.,  and  Mr.  Finlay  Knight,  for  the  Kespondent. 

Mr.  De  Gex,  in  reply. 


L.  JJ. 

1874 
'/-^ 

In  re 
Hawes. 

Ex  pai  te 
Jeffery. 


SiE  G.  Mellish,  L.J. : — 

The  sole  question  in  this  case  is,  whether  the  solicitor  who  pre- 
sented the  petition  for  liquidation  is,  under  rule  292  of  the  Bank- 
ruptcy Bules,  1870,  entitled  to  the  costs  of  that  petition. 

A  meeting  was  held  on  the  28th  of  February,  1872,  at  which  a 
majority  of  the  creditors  refused  to  pass  any  resolution  in  favour 
of  liquidation.  On  the  following  day  the  debtor  signed  a  declara- 
tion of  insolvency,  and  on  the  same  day  he  was  adjudged  a  bank- 
rapt.  A  receiver  had  been  appointed  under  the  liquidation,  who 
took  actual  possession  of  the  property  of  the  debtor  which  at  the 
time  of  the  bankruptcy  remained  in  his  possession. 

What  the  Court  has  now  to  decide  is,  whether  in  the  present 
case  proceedings  for  or  towards  liquidation  were  pending  on  the 
1st  of  March,  when  the  adjudication  was  made.  I  am  of  opinion 
that  they  were.  The  object  of  the  rule  is  plain  enough.  If 
'  there  was  no  such  provision,  the  consequence  would  be  that  no 
solicitor  would  ever  act  on  behalf  of  a  debtor  who  desired  to  pre- 
sent a  liquidation  petition,  or  would  ever  recommend  him  to  adopt 
such  a  proceeding,  unless  the  solicitor  received  beforehand  pay- 
ment for  the  costs  he  was  likely  to  incur.  This  would  be  very 
inconvenient  and  might  prevent  the  petition  from  being  presented. 

The  object  of  the  rule  was,  that  solicitors  might  know  that  if 
they  acted  properly  they  would  get  their  costs  of  a  liquidation 
petition,  notwithstanding  bankruptcy  might  ensue,  and  as  far  as 
the  words  will  allow  us  we  must  fairly  carry  into  effect  the  object 
of  the  rule. 

Now,  in  my  opinion,  it  is  not  necessary  to  put  such  a  strict  con- 
struction on  the  words  as  to  hold  that,  whenever  anything  has 
taken  place  which  renders  it  impossible  to  carry  on  the  liquida- 
tion, the  proceedings  under  the  petition  are  no  longer  pending. 
So  long  as  the  liquidation  is  carried  on  by  the  existence  of  a 
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L.  J  J.     receiver,  and  so  long  as  tlie  Court  could  make  an  order  in  the 
1874      matter,  as,  for  instance,  for  the  discharge  of  the  receiver,  or  the 
passing  of  his  accounts,  and  the  creditors  under  the  subsequent 
Hawes.     bankruptcy  could  derive  a  benefit  from  the  liquidation  proceed- 
Jepfery.    i^gs,  they  might  be  said  to  be  still  pending.    The  receiver  is  an 
officer  of  the  Court,  and  until  he  is  discharged  he  holds  possession 
of  the  property  for  the  benefit  of  the  creditors  generally ;  and  the 
person  who  was  entitled  to  the  property,  on  the  assumption  that 
the  proceedings  were  put  an  end  to,  must  come  to  the  Court  and 
ask  for  the  discharge  of  the  receiver.    This  has  not  yet  been  done, 
and  the  creditors  have  had  the  benefit  of  the  appointment  of 
the  receiver  as  much  as  if  he  had  been  appointed  under  the 
bankruptcy. 

In  this  particular  case  there  may  be  another  ground  for  our 
decision,  on  which  it  is  not  necessary  to  express  any  opinion.  The 
resolution  of  the  meeting  could  not  be  said  to  be  finally  passed 
until  after  the  expiration  of  the  three  days  allowed  by  the  rules 
for  registration,  since  if  a  sufficient  number  of  creditors  signed 
within  that  time  a  resolution  in  favour  of  liquidation,  the  liquida- 
tion by  arrangement  might  go  on. 

I  wish,  however,  to  rest  my  decision  upon  the  larger  ground, 
that  as  a  receiver  had,  under  the  liquidation,  been  appointed  and 
had  not  been  discharged,  the  proceedings  in  liquidation  were  still 
pending. 

Sir  W.  M.  James,  L.  J.  :— 

I  am  of  the  same  opinion.  The  appeal  must  be  dismissed  with 
costs. 

Solicitors :  Messrs.  Phelps  &  Bidgwick^  agents  for  Mr.  Jeffery, 
Oxford  ;  Mr.  C.  Mallam,  agent  for  Messrs.  Mallam,  Oxford, 
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Will,  hut  lorn  lefore  Death  of  Testator — Reputation — Gift  conducive  to 
Immorality. 


A  testator,  who  had  gone  through  the  ceremony  of  marriage  with  M.  L., 
his  deceased  wife's  sister,  who  had  two  daughters,  C.  and  K,  by  him,  and 
who  was  enceinte  with  a  third  at  the  date  of  the  will,  gave  a  moiety  of  his 
property  to  trustees  in  trust  for  M.  L.  for  life,  and  after  her  death  for  his 
reputed  children  C.  and  and  all  other  children  which  he  might  have 
or  be  reputed  to  have  by  M.  L.,  then  born  or  thereafter  to  be  born.  The 
third  child  was  born  before  the  testator's  death,  and  was  acknowledged  by 
him  as  his  child : — 

Held  (dissentiente  Lord  Sellorne,  L.C.),  that  the  after-born  child  was  entitled 
to  share  with  her  sisters  under  the  will. 

Decision  of  WicJcens,  V.C.,  reversed. 

HiJl  V.  Crook  (1),  Fratt  v.  Mathew  (2),  Blodwell  v.  Edwards  (3),  Metham 
V.  Duke  of  Devon  (4),  Eowarth  v.  Mills  (5),  and  Holt  v.  Sindrey  (6),  dis- 
cussed. 

This  was  an  appeal  from  a  decision  of  Yice-Chancellor  Wickens. 

On  the  13 til  of  August,  1862,  James  Ocdeston  went  through  the 
ceremony  of  marriage,  according  to  the  rites  of  the  Church  of 
England,  at  Neufchatel,  in  Switzerland,  with  Margaret  Leivis,  his 
deceased  wife's  sister.  By  his  will,  dated  the  9th  of  July,  1868, 
after  directing  that  his  debts  and  funeral  and  testamentary  expenses 
should  be  paid  and  satisfied,  and  making  certain  specific  and 
pecuniary  bequests,  he  gave  all  his  real  estate,  and  the  residue  of  his 
personal  estate,  to  two  trustees,  their  heirs,  executors,  &c.,  upon 
trust  as  to  one  half  part  or  share]  of  the  annual  income  of  his  real 
and  personal  estates,  to  pay  the  same  into  the  proper  hands  of 
his  sister-in-law,  Margaret  Lewis,  for  life,  for  her  sole  and  separate 
nse,  and  after  her  decease  upon  trust  to  stand  possessed  of  and 
interested  in  one  half  part  or  share  of  his  real  and  personal  estates, 
and  any  yearly  income  thereof  which  might  be  then  due  or 
accruing  due,  for  his  reputed  children  Catherine  Ocdeston  and  Edith 


Jan.  26. 


(1)  Law  Pep.  6  H.  L.  265. 

(2)  22  Beav.  328. 

(3)  Cro.  Eliz.  509. 


(4)  1  P.  Wms.  529. 

(5)  Law  Kep.  2  Eq.  389. 

(6)  Ibid.  7  Eq.  170. 
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L.  C.      Occleston,  and  all  other  the  children  which  he  might  have  or  be 
reputed  to  have  by  the  said  Margaret  Leivis  then  born  or  there- 

1873 

after  to  be  born,  who  being  a  son  or  sons  should  attain  the  age  of 


Occu:sTON  twenty-one  years,  or  being  a  daughter  or  daughters  should  attain 
FuLLALovE.  that  age  or  marry,  to  be  equally  divided  between  and  amongst 
them,  share  and  share  alike,  as  tenants  in  common,  their  heirs, 
executors,  administrators,  and  assigns ;  and  if  but  one  such  child, 
then  the  whole  for  such  one  child,  his  or  her  heirs,  executors, 
administrators,  and  assigns.  The  testator  gave  one-fourth  part 
of  the  income  of  his  real  and  personal  estates  upon  trust  for  his 
son,  21  B.  Occleston,  for  life,  and  the  remaining  one-fourth  of  such 
income  upon  trust  for  his  son  S.  Occleston  for  life,  with  gifts  over 
respectively. 

By  his  first  wife  the  testator  had  two  sons,  the  said  T.  B.  Occleston 
and  8.  Occleston,  and  by  Margaret  Lewis  he  had  the  said  Catherine 
Occleston,  who  was  born  on  the  6th  of  October,  1863,  Edith  Occles- 
ton, who  was  born  on  the  28th  of  January,  1866,  and  Margaret 
Occleston,  with  whom  she  was  enceinte  at  the  date  of  the  will,  and 
who  was  born  on  the  6th  of  January,  1869.  The  testator  acknow- 
lodged  her  as  his  child,  and  registered  her  as  such. 

Margaret  Lewis  died  on  the  17th  of  January,  1869.  The  testator 
died  on  the  25th  of  December,  1870. 

The  suit  was  instituted  in  February,  1872,  by  T.  B,  and  S.. 
Occleston,  for  the  administration  of  the  estate  by  the  Court,  and 
for  other  purposes  not  material  to  be  mentioned. 

On  the  cause  coming  on  for  further  consideration,  the  question 
arose  whether  Margaret  Occleston  was  entitled  to  share  with  her 
sisters  Catherine  and  Edith  under  the  will.  The  Yice-Chancellor 
held  that  she  was  not  entitled,  and  she  appealed  from  his  de- 
cision (1). 

(1)  1873.  June  10.  future  class  this  child,  though  at  the 

Sir  John  Wiokexs,  V.C.  date  of  the  will  in  esse  for  certain  pur- 

I  consider  that  this  case  is  governed  poses,  cannot  be  permitted  to  take.  I 
by  the  decision  in  Fratt  v.  Mathew  feel  very  great  doubt  whether  the  theory 
(22  Beav.  328),  which,  in  my  opinion,  of  the  civil  law  which  has  been  imported 
is  exactly  in  point.  The  gift  here  is  to  into  our  own  with  respect  to  children 
existing  and  future  illegitimate  chil-  vewifre  sa  m^re  applies  at  all  to  a  child 
dren,  and  to  a  class  of  future  illegiti-  born  e  x>rohibito  coitu.  But  be  that  as 
mate  children.    Under  the  gift  to  the    it  may,  this  is  a  gift  to  two  children 
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FULLALOVE. 


The  form  of  the  gift  is  equivalent  to  an  express  provision  for  a 
child  en  ventre  sa  mere,  which  is  good.  Then,  independently  of 
the  construction  point,  the  question  is  one  of  reputation.  This 
child  was  en  ventre  sa  mere  at  the  date  of  the  will,  and  there  is 
neither  principle  nor  authority  against  such  a  child  having  a  repu- 
tation of  paternity.  On  the  contrary,  the  authorities  are  in  favour 
of  the  possibility  of  such  a  reputation  being  acquired :  Pratt  v. 
Mathew  (1) ;  In  re  Connor  (2).  In  the  eye  of  the  law  the  child  is 
supposed  to  be  in  esse :  Doe  v.  ClarJce  (3) ;  Trower  v.  Butts  (4).  No 
objection  on  the  ground  of  morality  can  apply  to  such  a  gift,  because 
the  child  being  already  begotten,  there  is  in  the  gift  no  inducement 
to  future  concubinage.  On  the  contrary,  it  would  be  a  violation 
of  duty  in  a  parent  if  he  did  not  provide  for  his  illegitimate 
offspring :  Gordon  v.  Gordon  (5).  In  most  of  the  cases  the  vali- 
dity of  gifts  to  illegitimate  children  is  rested  on  the  sufficiency  of 
their  designation,  not  on  grounds  of  morality ;  and  in  this  case 
there  is  no  possible  uncertainty  as  to  the  child's  paternity :  Hill  v. 
GrooJc  (6) ;  Holt  v.  Sindrey  (7) ;  Barnett  v.  Tug  well  (8) ;  Chapman 
V.  Bradley  (9) ;  Pearse  v.  Carrington  (10);  JEarle  v.  Wilson  (11); 
Evans  v.  Massey  (12);  Dawson  v.  Dawson  (13)  ;  Wilkinson  v. 
Adam  (14)  ;  Jarman  on  Wills  (15) ;  Medworth  v.  Pojoe  (16) ;  Mor- 
timer  v.  West  (17) ;  Co.  Litt  3  (b),  Mr.  Har greaves  note. 

Mr.  Dickinson,  Q.O.,  and  Mr.  Dixon,  for  the  Plaintiffs. 

Mr.  Morgan,  Q.C.,  and  Mr.  Macnaghten,  for  the  trustees. 


named  and  to  a  class  of  future  illegiti-        (6)  Law  Eep.  6  H.  L.  265. 
mate  children  ;  and  according  to  the        (7)  Ibid.  7  Eq.  170. 
decision  in  the  case  of  Pratt  v.  Mathew        (8)  31  Beav.  232. 
not  one  of  that  class  can  take.    I  hold,        (9)  33  Ibid.  61. 

therefore,  that  Margaret  Occleston  is  not  (10)  Law  Rep.  8  Ch.  969. 

entitled  to  a  share  of  this  property.  (11)  17  Yes.  528. 

(1)  22  Beav.  328.  (12)  8  Price,  22. 

(2)  2  J.  &  Lat.  456.  (13)  6  Madd.  292. 

(3)  2  H.  Bl.  399.  (14)  1  Y.  &  B.  422. 

(4)  1  S.  &  S.  181.  (15)  3rd  Ed.  223. 

(5)  1  Mer.  141.  (16)  27  Beav.  71. 

(17)  3  Euss.  370. 
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L.  c.         Mr.  Hemming,  for  the  two  sisters  of  Margaret  Oecleston  ;— 

and  L.  JJ. 

There  is  nothing  to  indicate  any  intention  of  the  testator  to  pro- 
vide expressly  for  the  child  en  ventre  sa  mere.  If  he  had  such 
intention  he  would  have  expressed  it ;  nor  is  there  any  evidence 
FuLLALovE.  ^j^^^  knew  that  her  mother  was  enceinte.  But  if  he  had 
specially  referred  to  the  child,  the  gift  would  have  failed ;  for  a 
gift  to  a  man's  reputed  child  en  ventre  sa  m'ere  is  not  good,  be- 
cause such  a  child  cannot  have  obtained  a  reputation  of  paternity.. 
This  is  distinctly  laid  down  in  Blodwell  v.  Edwards  (1). 

Neither  can  the  child  take  as  answering  the  description  of  a 
reputed  child,  because  the  words  "  reputed  child  "  in  the  will  of  the 
reputed  father  mean  simply  "a  child  whom  I  may  hereafter  acknow- 
ledge and  a  gift  to  a  person  who  may  hereafter  be  acknowledged 
by  the  testator  as  a  child  is  as  bad  as  a  gift  to  a  person  who  may 
hereafter  be  acknowledged  as  a  legatee.  In  both  cases  it  would 
be  a  parol  will  by  subsequent  acknowledgment  or  designation. 

If,  therefore,  Margaret  Lewis  takes,  she  must  take  as  one  of  a 
class  under  the  gift  to  the  after-born  reputed  children  of  the 
testator.  That  is  a  void  gift  as  to  the  class,  and  therefore  as  to 
every  member  of  it :  Pratt  v.  Matheiv  (2).  It  is  void  both  because 
it  is  uncertain  and  because  it  is  against  morality,  as  tending  to  the 
continuance  of  the  concubinage :  Metham  v.  Dulce  of  Devon  (3) ; 
Mortimer  v.  West  (4)  ;  Wilkinson  v.  Adam  (5) ;  Pratt  v.  Mathew ; 
Cartwright  v.  Vawdry  (6) ;  Arnold  v.  Preston  (7) ;  Eowarth  v. 
Mills  (8);  Hill  v.  Crook  (9) ;  Co.  Litt.  (10).  Nor  can  gifts  by 
will  be  distinguished  unless  Coke's  doctrine  is  limited  to  irrevoc- 
able deeds  communicated  to  the  concubine.  A  revocable  deed — 
and  d  fortiori  if  uncommunicated — is  as  little  an  inducement  to 
future  immorality  as  a  will,  and  yet  the  broad  doctrine  of  Coke  is 
admitted  to  apply  to  all  deeds.'  Why  not,  therefore,  to  wills  equally, 
seeing  that  the  doctrine  is  always  laid  down  as  a  broad  general  rule  ? 

Mr.  KarslaJce,  Q.C.,  in  reply,  referred  to  Clifton  v.  Goodhun  (11). 

(1)  Cro.  Eliz.  509.  (6)  5  Ves.  530. 

(2)  22  Beav.  328.  (7)  18  Ves.  288. 

(3)  1  P.  Wms.  529.  (8)  Law  Eep.  2  Eq.  389. 

(4)  3  Euss.  370.  (9)  Ibi-d.  6  H.  L.  265. 

(5)  1  Y.  &  B.  422.  (10)  3  b.  Ed.  19. 

(11)  Law  Eep.  6  Eq.  278. 
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1874.  Jan.  26.    Loed  Selborne,  L.C.  : —  L.  c. 

and  L.  JJ. 

In  this  case,  in  which  I  have  the  misfortune  to  differ  from  my 
learned  Brothers,  I  should  have  been  glad,  so  far  as  the  particular 
interest  of  the  Appellant  is  concerned,  if  I  could  have  given  my 
voice  for  altering  the  Vice-Chancellor's  decree.  It  is  certain  that  ^^'^^^^'^ 
a  gift  to  a  child  of  which  an  unmarried  woman  is  at  the  time  preg- 
nant is  not  against  the  policy  of  the  law  ;  on  the  contrary,  such  a 
gift,  by  a  person  who  acknowledges  himself  to  be  the  father  of 
that  child,  is  as  much  within  the  moral  obligation  referred  to  by 
Lord  Eldon  in  Gordon  v.  Gordon  (1)  as  if  the  child  had  been 
already  born.  Nothing  was  necessary  for  this  purpose  but  that 
the  testator  should  have  sufiSciently  described  as  the  object  of  his 
bounty  the  particular  child,  of  which  Margaret  Lewis  was  at  the 
date  of  his  will  enceinte.  But  it  does  not  appear  that  he  then 
knew  (if  necessary,  I  should  myself  infer  from  the  will  and  the 
evidence  that  he  did  not  know)  that  she  was  in  that  condition,  and 
there  is  clearly  no  reference  to  that  particular  child  in  the  terms 
of  the  bequest.  If  the  Appellant  takes  at  all,  it  is  by  force  of  the 
general  words,  descriptive  of  "  all  the  other  children  "  (besides  the 
two  expressly  named)  "  which  he,  the  testator,  might  have,  or  be 
reputed  to  have,  by  the  said  Margaret  Leivis,  then  born,  or  there- 
after to  be  born ;"  Margaret  LeAvis  being,  and  appearing  on  the 
face  of  the  will  to  be,  a  person  with  whom  he  could  not  lawfully 
intermarry. 

It  is  clear  from  all  the  authorities  that,  if  the  Appellant  takes 
under  this  description,  it  can  only  be  as  a  "  reputed  "  child  of  the 
testator  by  Margaret  Lewis.  That  reputation  cannot,  in  my 
opinion,  have  been  acquired  when  this  will  was  made ;  it  was, 
however,  acquired  after  the  birth  of  the  Appellant,  which  took 
place  about  six  months  later  than  the  date  of  the  will.  Two 
questions  thus  arise  for  decision — the  one,  whether,  under  a  gift 
by  will  to  future  reputed  children  of  the  testator  by  a  woman 
whom  he  could  not  marry,  all  children  born  of  that  woman 
between  the  date  of  the  will  and  the  testator's  death,  who  may 
before  his  death  have  acquired  the  reputation  of  being  his  children, 
C3,n  take  ?  The  other,  whether  (if  this  be  not  so)  a  child  of  the 
woman  who  was  en  venire  sa  mere  at  the  date  of  the  will,  and  who 

(1)  1  Mer.  141. 
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case,  materially  affected  by  the  use  of  the  words  "  now  born,"  as 
OccLESTON  ^^^^Yl  as  "hereafter  to  be  born,"  although  the  use  of  that  form  of 
FuLLALovE.  words  by  a  testator  who  had  just  named  his  only  two  then  existing 
reputed  children  is  remarkable.  It  was  argued  that  "  now  born  " 
must,  under  the  circumstances  (or  at  all  events  may),  mean  now 
in  esse  in  a  sense  applicable  to  a  child  en  ventre  sa  mere.  But  in 
a  case  of  illegitimacy,  where  the  fact  of  paternity  is  incapable  of 
being  inquired  into,  and  the  fact  of  reputation  did  not  then  exist,'! 
cannot  adopt  that  argument. 

Of  the  two  questions  which  I  have  stated  to  arise  in  this  case, 
the  first  and  more  general  may  involve  considerations  of  public 
policy  of  a  larger  kind  than  any  which  can  affect  the  second.  The 
rule,  however,  against  the  reception  of  direct  evidence  of  paternity, 
which  in  several  of  the  cases  is  described  as  a  rule  of  public  policy, 
applies  equally  to  both  ;  and,  as  it  seems  to  me,  the  difficulty  of 
identifying  the  persons  intended  to  be  benefited  by  means  of  a 
reputation  of  this  kind  acquired  after  the  date  of  the  will,  also 
affects  both  questions  alike.  Nothing  is  given  to  the  Appellant 
individually,  which  (so  far  as  the  construction  of  the  will  is  con- 
cerned) is  not  equally  given  to  any  other  after-born  child  of 
Margaret  Lewis  who  might  acquire  the  necessary  reputation.  She 
takes,  as  has  already  been  said,  if  she  takes  at  all,  only  as  a 
member  of  the  class  of  future  reputed  children. 

When  a  testator  makes  a  gift  to  children  already  born,  and 
reputed  to  be  his  own  at  the  date  of  the  will,  he  sets  the  seal  of 
his  adoption  and  acknowledgment  upon  that  existing  reputation, 
and  makes  that  extrinsic  fact,  known  to  and  recognised  by  him- 
self, the  test  of  the  identity  of  the  persons  intended.  Whatever 
may  be  the  origin  or  character  of  the  reputation,  the  gift,  in 
every  such  case,  is  to  a  particular  living  person,  known  to  the 
testator  as  possessing  it,  and  for  that  reason  discoverable  without 
difficulty  by  admissible  extrinsic  evidence.  But  these  considera- 
tions are  wanting  when  the  person  is  not  in  existence  and  when 
the  reputation  is  afterwards  to  be  acquired.  What  is  to  constitute 
in  that  case  the  necessary  reputation  ?  On  whose  opinion  is  it  to 
depend  ?    When  must  it  be  gained  ?    Must  it  be  consistent  and 
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unambiguous  ?    Must  it  be  continuing  till  the  testator's  death  ?      L.  C. 
Must  it  be  supported  by  the  acts  or  acknowledgments  of  the  ^' 
testator  himself  ?    Would  his  rejection  or  repudiation  be  enough  ]^ 
to  invalidate  and  destroy  it  ?    These  and  other  similar  questions  Occleston 
cannot,  as  I  conceive,  be  satisfactorily  answered  unless  an  answer  Fcllalove. 
to  them  can  be  extracted  from  the  proper  grammatical  sense  of  the 
mere  word  "  reputed,"  and  I  do  not  think  that  it  can.    I  am  dis- 
posed, therefore,  to  think,  that  such  a  description  of  non-existing 
children,  with  reference  to  a  reputation  to  be  afterwards  acquired, 
supplies  no  sufficiently  certain  means  of  identifying  the  objects  of 
the  gift. 

With  respect  to  the  first  and  larger  question,  the  present  state 
of  authority  appears  to  me  to  be  decidedly  adverse  to  the  Appel- 
lant, although  Lord  Eldon,  in  Wilkinson  v.  Adam  (1),  declined  to 
determine  that  question,  and  although  it  may  be  admitted  that 
no  case  has  yet  been  determined  upon  words  exactly  like  these,  or 
so  expressly  providing  for  future  "  reputed  "  children. 

Li  Pratt  V.  Mathew  (2)  the  Master  of  the  Eolls  said  :  "  It  is 
quite  settled  that  a  bequest  cannot  be  made  by  a  man  to  his 
future  illegitimate  children,  for  they  can  have  acquired  no  title 
by  repute.  It  is  not  necessary  to  consider  whether  a  gift  to  the 
illegitimate  children  of  a  woman  is  valid : — that  has  never  been 
determined."  In  Medworth  v.  Pojpe  (3),  however,  Lord  Bomilhj 
thought  it  necessary  to  decide  the  question  which  he  had  reserved 
in  Fratt  v.  Mathew,  saying,  "An  illegitimate  child  in  esse  or  en  ventre 
sa  mere  may,  if  properly  described,  take  the  benefit  of  a  devise  or 
bequest,  and  the  Court  will  not  inquire  as  to  his  parentage  or 
origin ;  but  in  respect  of  future  illegitimate  children  the  law  will 
not  allow  them  to  take  under  any  description  whatever."  In 
Barneti  v.  Tugwell  (4)  the  same  J udge  also  said,  "  It  is  admitted 
that  no  bequest  in  favour  of  after-born  illegitimate  children  can 
be  supported."  In  Eowarth  v.  Mills  (5)  Yice-Chancellor  Wood  held 
a  gift  by  a  woman  who  had  gone  through  the  ceremony  of  mar- 
riage with  her  deceased  sister's  husband  to  be  void  as  to  her  after- 
born  children,  the  words  of  gift  being,  "  to  each  and  every  of  my 

(1)  1  Y.  &  B.  468.  (3)  27  Beav.  71,  73. 

(2)  22  Beav.  339.  (4)  31  Ibid.  236. 

(5)  Law  Eep.  2  Eq.  389. 
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L.  C.  children,  legitimate  or  otherwise,  which  shall  be  living  at  the  time 
andL.  JJ.  decease."    In  Holt  v.  Sindrey  (1)  Yice- Chancellor  Stuart 

]^      said,  "  As  to  the  rest  of  the  gift  to  the  children  ^  to  be  begotten '  it 
OccLESTON  must  fail,  because  every  gift  to  an  illegitimate  child  the  begetting 
FuLLALovE.  of  which  is  contemplated  is  against  the  policy  of  the  law."  The 
rubric  at  the  head  of  the  report  of  this  case  which  substituted 
the  words  "  illegitimate  children  unbegotten  at  the  time  of  the  tes- 
tator's death,"  is  erroneous.    The  yice-Chancellor  refers  through- 
out his  judgment,  not  to  the  time  of  the  testator's  death,  but  to 
the  date  of  the  will.    In  Eill  v.  Grooh  (2)  Lord  Chelmsford,  when 
moving  the  judgment  of  the  House  of  Lords,  said :  "  No  gift,  how- 
ever express,  to  unborn  illegitimate  children  is  allowed  by  law, 
nor  under  a  gift  good  as  to  illegitimate  children,  as  a  class,  will 
after-born  illegitimate  children  be  permitted  to  take.'*  Lord 
Colonsaij  (3)  said :  "  Two  things  are  clear,  and  do  not  depend 
in  any  degree  on  the  intentions  of  the  testator  or  the  terms  of 
his  will,  viz.,  first,  that  the  union  of  Mary  Hill  and  John  Crook, 
though  in  form  a  marriage,  was,  by  law,  not  a  valid  marriage, 
and  that  the  children  born  of  that  union  were  not  legitimate 
children;  secondly,  that  the  testator  could  not  by  any  form  of 
words  make  an  effectual  bequest  in  favour  of  after-born  children 
of  that  union,  or  create  a  trust  for  the  benefit  of  such  after-born 
children,  and,  consequently,  that  no  such  children  can  take  under 
the  will  in  question."  Lord  Cairns  did  not  dissent  from  Lord  Chelms- 
ford's statement  of  the  law.   His  words  (4)  are :  "  I  do  not  go  over 
what  has  been  said  by  my  noble  and  learned  friend  now  sitting 
upon  the  woolsack  as  to  the  impossibility  of  providing  for  future 
illegitimate  children ;  that  is  out  of  the  question  here."  I  am  not 
aware  that  in  any  case  before  the  present  any  Judge  has  ever  laid 
down  a  doctrine  at  variance  with  the  language  of  these  autho- 
rities.   With  respect  to  the  principle  of  this  doctrine,  I  do  not 
understand  it  to  be  disputed  that  the  policy  of  the  law,  which 
opposes  itself  to  everything  contra  honos  mores,  is  against  pro- 
spective gifts  by  deed,  or  even  by  will,  to  illegitimate  children, 
where  any  such  children  begotten  after  the  deed  or  will  comes 
into  operation  would  be  capable  of  taking  under  them.    But  the 

(1)  Law  Rep.  7  Eq.  176.  (3)  Law  Rep.  6  H.  L.  280. 

(2)  Ibid.  6  H.  L.  278.    •  (4)  Ibid.  285. 
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authorities  are  not  expressed  in  any  siicli  qualified  terms.  The  L.  C. 
opinion  stated,  without  qualification,  by  Yice-Chancellor  Stuart  in 
one  of  the  cases  cited,  that  "  every  gift  to  an  illegitimate  child 
the  begetting  of  which  is  contemplated  "  (a  definition  not  extend-  ^ccleston 
ing,  as  His  Honour  proceeded  to  observe,  to  a  child  en  ventre  sa  Fullalove. 
mere  at  the  time  of  the  gift)  "  is  against  the  policy  of  the  law,"  is 
the  same  which  had  been  some  years  before  expressed  by  Lord 
JSt,  Leonards  in  In  re  Connor  (1),  who  regarded  this  as  the  true 
reason  why,  in  order  to  provide  for  children  of  that  class,  they 
must  first  acquire  a  name  by  reputation.  Lord  Bomilly  also,  in 
Medworth  v.  Po]oe  (2),  had  said :  "  The  reason  why  the  English 
law  so  holds  is,  that  it  considers  such  a  provision  for  future  illegi- 
timate children  as  contra  honos  mores."  And  Vice-Chancellor 
Wood,  when  deciding  Howarth  v.  Mills  (3),  said :  "  The  point 
was  mooted  in  the  case  of  Wilkinson  v.  Adam  (4),  in  which  Lord 
Eldon  threw  out  some  suggestions,  but  said  he  would  leave  the 
point  where  he  found  it,  without  any  determination.  Since  then  the 
question  has  been  decided  by  the  present  Master  of  the  Eolls,  the 
only  difference  being  that  in  that  case  the  provision  was  made  by 
tTie  reputed  father,  whereas  here  it  has  been  made  by  the  mother ; 
and  if  it  be  contra  honos  mores  in  a  reputed  father  to  provide  for 
after-born  illegitimate  children,  it  cannot  be  less  so  in  the  case  of  a 
mother.  I  apprehend  that,  after  the  well-known  case  of  Pratt  v. 
MatJiew  (5),  the  policy  of  the  law,  that  a  man  cannot  make  a 
legal  bequest  to  the  future  children  of  his  marriage  with  his 
deceased  wife's  sister,  is  clearly  established." 

Whether  in  this  last  passage  too  much  weight  may  not  have 
been  ascribed  to  the  single  authority  of  Pratt  v.  Mathew,  I  do  not 
inquire.  It  may  be  admitted  that,  as  to  this  point,  what  was  said 
in  Pratt  v.  Matheiu  was  not  necessary  for  the  decision,  and  the 
same  is  true  of  most  of  the  other  authorities  to  which  I  have 
referred.  But  Eoiuarth  v.  Mills  is  itself  a  decision  expressly  to 
the  purpose,  not  indeed  of  any  Court  of  Appeal,  but  of  a  most 
eminent  Judge ;  and  I  think  it  is  difficult  to  take  any  other  view  of 
the  earlier  case  of  Medworth  v.  Pope,  before  Lord  Bomilly  (^yhich 

(1)  2  J.  &  Lat.  460.  (3)  Law  Eep.  2  Eq.  391. 

(2)  27  Beav.  73.  (4)  1  Y.  &  B.  422,  468. 

(5)  22  Beav.  328. 
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L.  C.      was  cited  in  Eowarth  v.  Mills  (1),  in  which  Lord  Bomilly  clearly  con- 
strued the  will  as  descriptive  of  illegitimate  and  not  of  legitimate 
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children.  In  both  those  cases  the  gifts  were  to  the  illegitimate 
children  of  a  woman,  and  therefore  were  free  from  the  difficulty 
FcLi^LovE.  attaching  to  the  proof  of  paternity.  In  Eowarth  y.  Mills  the 
objects  of  the  gift  were  the  children  of  the  testatrix  herself, 
"legitimate  or  otherwise,  which  should  be  living  at  the  time  of 
her  death."  In  Medworth  v.  Po^pe  (2)  they  were  the  six  natural 
children  already  born  of  the  testator  by  his  housekeeper,  Sarah 
Gibson,  and  "  such  other  child,  if  any,  that  might  be  born  of  his 
housekeeper,  Sarah  Gibson,  in  his  lifetime,  or  in  due  time  after 
his  death."  In  both,  the  gifts  to  the  after-born  children  were  held 
void.  These  are  decisions  directly  opposed,  as  it  seems  to  me,  to 
the  suggested  distinction  between  a  gift  by  deed  or  will  to  illegiti- 
mate children  who  may  be  begotten  after  the  deed  or  will  takes, 
effect,  (which  is  admitted  to  be  void,  as  offering  an  incentive  to 
immorality),  and  a  gift  by  will  to  such  illegitimate  children  only 
as  may  be  born,  or  in  esse,  at  the  death  of  the  testator,  which  is 
said  to  offer  no  such  incentive.  In  however  forcible  a  light  the 
difference,  for  this  purpose,  between  a  gift  by  deed  and  such  a  gift 
by  will  may  be  presented,  I  am  not  myself  satisfied  that  the  dis- 
tinction can  be  practically  established  without  a  material  encroach- 
ment upon  the  principle  which  is  admitted  to  stand  in  the  way  of 
a  prospective  provision  by  deed  for  future  illegitimate  children. 
If  the  present  testator  had  settled  property,  by  deed,  upon  himself 
for  life,  with  remainder  to  such  of  the  children  whom  he  might  at 
the  time  of  his  death  be  reputed  to  have  by  Margaret  Lewis,  as  he 
should  by  will  appoint,  and  in  default  of  any  valid  appointment  to 
A.  B.,  I  suppose  it  would  not  be  contended  that  the  power  of 
appointment,  as  to  the  after-born  children,  would  have  been  good, 
even  though  the  deed  might  have  contained  a  general  power  of 
revocation,  and  might  have  remained  in  the  testator's  custody 
without  communication  to  any  one  till  the  time  of  his  death.  So 
far  as  public  policy  is  concerned,  I  do  not  see  what  material  differ- 
ence there  is  between  that  and  the  present  case.  A  law  which 
does  not  enable  a  man  to  fortify  himself,  or  to  encourage  another, 
in  entering  upon  or  in  continuing  an  immoral  course  of  life,  by 

(1)  Law  Rep.  2  Eq.  389.  (2)  27  Beav.  71. 
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anticipating  and  providing  for  its  future  consequences,  even  by  a       L.  C. 

and  L.  JJ 

testamentary  instrument  not  operative  (though  not  necessarily 
kept  secret)  till  his  death,  may,  as  it  appears  to  me,  reasonably  be 
regarded  as  more  in  the  interest  of  public  morality  than  one 
which  recognises  and  enforces  such  provisions. 

The  language  used  by  so  many  learned  Judges  in  the  cases 
to  which  I  have  referred  precludes  the  possibility  of  its  being  sup- 
posed tliat  provision  could,  in  their  opinion,  be  made  for  future 
illegitimate  children,  by  so  simple  a  process  as  the  mere  employ- 
ment of  a  form  of  words  descriptive  of  the  reputation  and  not  the 
fact  of  paternity.  If  a  gift  may  be  made  to  future  reputed 
children,  I  am  unable  to  understand  why,  on  any  sound  principle 
of  construction,  the  reputation,  which  is  the  necessary  medium  of 
proof  that  an  illegitimate  child  stands  in  that  relation  to  its  sup- 
posed father,  must  be  expressly  referred  to  in  a  gift  to  after-born 
more  than  in  one  to  existing  children.  When  a  gift  is  made  to  the 
existing  natural "  or  "  illegitimate  "  children  of  a  testator,  proof 
of  the  reputation,  known  to  and  recognised  by  the  testator,  is 
always  enough  to  shew  who  are  meant ;  and  if  a  gift  can  be  effec- 
tually made  to  future  "  reputed  "  children,  it  is  not  easy  to  find  a 
good  reason  why  the  same  evidence  of  reputation,  which  on  that 
hypothesis  would  be  admissible  and  sufficient  to  identify  the  objects 
of  such  a  gift,  should  not  be  permitted  to  have  equal  effect  if  the 
gift  were  in  form  to  the  testator's  future  natural"  or  "illegiti- 
mate "  children.  In  law  those  words  mean,  and  can  only  mean, 
reputed  children. 

I  feel  obliged,  therefore,  to  answer  in  the  negative  the  first 
of  the  two  questions  which  I  have  stated  as  arising  in  this  case. 
And  if  that  first  question  is  properly  answered  in  the  negative,  I 
think  it  is  impossible  to  give  an  affirmative  answer  to  the  second  ; 
for  the  reasons  which  were  well  stated  by  Lord  Bomilhj  in  Fratt  v. 
Matheiv  (1)  against  separating  from  the  general  class  of  after- 
born  children  a  child  who  was  en  ventre  sa  mere  when  the  will 
was  made,  but  to  whom  there  is  no  gift  otherwise  than  as  a 
member  of  that  general  class.  It  is  true,  as  I  have  already  said, 
that  there  would  have  been  no  objection  on  the  ground  either 
of  uncertainty  or  of  public  policy  if  the  Appellant  had  been 

(1)  22  Beav.  328. 
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L.  C.      personally  designated  by  the  will ;  but,  unfortunately,  she  is  not 
and  L.  JJ.         ,    .       ,  , 
SO  desie^nated. 
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Lord  Bomillifs  remarks,  though  not  necessary  for  the  decision  of 
Fratt  V.  Mathew  (1),  are  in  accordance  with  Lord  Macclesfield's  deci- 
FuLLALovE.  sion  in  Metham  v.  DuJce  of  Devon  (2),  in  which  it  was  determined 
that  under  a  gift  by  will  to  the  natural  children  of  a  particular  man 
by  a  particular  woman,  (under  w^hich  after-begotten  children  did  not 
take),  no  one  was  entitled  to  participate  who  had  not  already 
obtained  the  reputation  of  being  such  a  natural  child  when  the  will 
was  made.  The  gift  in  that  case  was  "  to  all  the  natural  children 
of  the  testator's  son  by  Mrs.  Heneagre"  a  married  woman.  There 
were  children  at  the  date  of  the  will  who  had  already  acquired  the 
reputation,  and  who  took.  There  was  another  child  en  ventre  sa 
mere,  who,  after  his  birth  and  during  the  lifetime  of  the  testator, 
acquired  the  same  reputation ;  but  this  child,  as  well  as  all  others 
who  were  born  still  later,  was  excluded.  Holding  as  I  do  that  in 
the  present  case  the  general  class  of  after-born  reputed  children  of 
the  testator  could  not  have  taken,  and  that  the  Appellant  had  not 
at  the  date  of  this  will  acquired  the  necessary  reputation,  I  am 
unable  to  concur  in  a  reversal  of  the  Vice-Chancellor's  decision. 
But  as  both  the  Lords  Justices  are,  for  the  reasons  which  they  will 
give,  of  a  contrary  opinion,  the  judgment  of  the  Court  will  be  in 
accordance  with  their  view. 


SiK  W.  M.  James,  L.J. 

If  the  will  in  this  case  were  read  and  considered  merely  for  the 
purpose  of  ascertaining  the  testator's  intention,  the  language  being 
construed  however  strictly  according  to  the  ordinary  grammatical 
meaning  of  the  words  used  by  him,  it  seems  to  me  beyond  all  doubt 
that  the  testator  intended  the  Appellant  as  one  of  the  objects  of  his 
bounty.  He  meant  the  children  born  of  the  body  of  the  particular 
woman  to  take,  with  this  qualification,  that  they  should  be  children 
of  whom  he  should  have  acquired  the  reputation  of  being  the 
father.  If  the  case  had  been  the  case  of  a  child  en  ventre  sa  mere 
at  his  death,  there  might  have  been  a  great,  perhaps  an  insuper- 
able, diflSculty  in  attributing  reputation  of  paternity  in  the  male, 
while  there  was  nothing  but  signs  more  or  less  visible  of  a  possible 
(1)  22  Beav.  328.       ^  (2)  1  P.  Wms.  529. 
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or  probable  parturition  expected  of  and  by  the  female.    But  in      L.  c. 
this  case  it  appears  to  me  the  very  case  contemplated  and  provided 
for  by  the  testator  so  far  as  he  could  by  law  provide  for  it.  «^v^ 
Between  the  date  of  his  will  and  the  time  of  his  death  a  child  was,  <^ccleston 
with  his  knowledge,  born  of  the  body  of  the  woman  while  she  was  Fullalove. 
living  with  him  as  his  wife.    After  the  birth  the  cohabitation  con- 
tinued, and  the  child  was  in  the  most  formal  manner  recognised  by 
him  by  his  registering  the  birth  as  the  birth  of  the  child  of  himself 
and  his  concubine,  described  by  him  in  the  register  as  his  wife,  and 
therefore,  so  far  as  he  could,  treating  the  child  as  legitimate.  This 
evidence  is  to  my  mind  absolutely  conclusive  that  at  the  time  when 
the  will  came  into  operation,  when  on  his  death  it  was  opened 
and  read,  the  Appellant  did  strictly  and  completely  fulfil  the 
description  of  a  "  child  which  he  was  reputed  to  have  by  the  said 
Margaret  Lewis''    If  so,  why  should  she  not  take ?    It  is  said 
that  there  is  some  rule  of  law,  based  upon  some  rule  of  morality 
or  on  some  rule  of  construction,  which  absolutely  prevents  me 
from  giving  effect  to  what  I  have  judicially  ascertained  to  be 
beyond  all  question  the  meaning  of  the  plain  and  clear  words  of 
the  testator. 

In  the  case  of  CrooJc  v.  Hillf  Lord  Chelmsford  is  reported  to  have 
said  (1) :  "  No  gift,  however  express,  to  unborn  illegitimate  chil- 
dren is  allowed  by  law ;  nor  under  a  gift  good  as  to  illegitimate 
children,  as  a  class,  will  after-born  illegitimate  children  be  per- 
mitted to  take."    Lord  Cohnsay  is  reported  to  have  said  (2) : 

Two  things  are  clear,  and  do  not  depend  in  any  degree  on  the 
intention  of  the  testator  or  the  terms  of  his  will,  viz.,  first,  that 
the  union  of  Mary  Sill  and  John  Crook,  though  in  form  a  mar- 
riage, was,  by  law,  not  a  valid  marriage,  and  that  the  children  born 
of  that  union  were  not  legitimate  children  ;  secondly,  that  the  tes- 
tator could  not  by  any  form  of  words  make  an  effectual  bequest  in 
favour  of  after-born  children  of  that  union,  or  create  a  trust  for 
the  benefit  of  such  after-born  children,  and,  consequently,  that 
no  such  children  can  take  under  the  will  in  question."  And  Lord 
Cairns  is  reported  to  have  said  (3) :  "  I  do  not  go  over  what  has 
been  said  by  my  noble  and  learned  friend  now  sitting  upon  the 

(1)  Law  Rep.  6  H.  L.  278.  (2)  Law  Rep.  6  H.  L.  280. 

(3)  Law  Rep.  6  H,  L.  285. 
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L.  c.  woolsack  as  to  the  impossibility  of  providing  for  future  illegiti- 
Rnd  Li.  dJ,  I'lT 

mate  cnildren  ;  that  is  out  of  the  question  here. ' 

1874  ,  . 

Lord  Cairns,  in  the  latter  clause  of  the  sentence  points  out, 
with  his  usual  accuracy,  that  the  expressions  of  his  noble  and 
FrLLAT.ovE.  learned  compeers  were  obiter  dicta,  not  at  all  necessary  to  the  deci- 
sion of  the  case  before  them ;  and  they  are  open  to  this  further 
observation,  which  always  weakens  the  force  of  any  judicial  dicta, 
that  they  were  made  in  the  way  of  concession  to  the  party  against 
whom  they  were  about  to  decide. 

If  the  expression  "  future  children  "  be  limited  to  what  I  con- 
ceive to  be  its  more  accurate  meaning — children  to  come  into 
existence  after  the  will  itself  has  really  come  into  existence  as  the 
last  will  of  the  testator,  viz.,  after  his  death — then  I  would  at  once, 
for  reasons  subsequently  given,  concede  that  there  is,  or  may  be, 
such  a  rule  of  law  as  that  referred  to.  But  if  it  be  extended  to 
apply  to  children  coming  into  existence  between  the  date  or  exe- 
cution of  the  will  and  the  death  of  the  testator,  then,  in  my  humble 
judgment,  the  proposition  is  not  one  to  be  assumed,  as  it  appears 
to  have  been  in  those  judgments  or  speeches. 

I  will  follow  the  example  of  Lord  Cairns  in  that  case,  and  sup- 
pose a  will  to  be  written  out  at  full  length,  expressing  the  testator's 
intention  and  meaning,  and  motives  or  grounds.  Assume  the  will 
to  be  thus  written :  "  Whereas  I  am  living  in  a  connection  un- 
hallowed and  illicit  with  A,  B.,  and  there  have  been,  and  in  the 
course  of  nature  it  is  probable  there  may  be,  offspring  born  of  her 
body,  the  fruit  of  our  intercourse,  and  1  do  not  think  it  right  such 
offspring  should  be  a  burden  upon  the  community,  and  I  desire 
that,  notwithstanding  the  misfortune  of  their  birth,  they  should 
not  be  left  without  sufficient  means  for  their  maintenance,  educa- 
tion, and  future  welfare,  Now  therefore  I  do  make  the  following 
provision  for  all  children  born  of  her  body  while  she  is  cohabiting 
with  me."  Now  what  is  there  against  morality,  or  religion,  or 
public  policy  in  such  a  provision  ? 

Lord  Eldon,  in  Gordon  v.  Gordon  (1)  uses  the  following  language : 
"  If  the  words  in  this  case  were  these  :  *  Whereas  A,  is  now  preg- 
nant by  me,'  this  would  imply  a  positive  assertion  of  a  fact  the 
truth  of  which  it  cannot,  on  grounds  of  public  policy,  be  suffered 

(1)  1  Mer.  148, 149. 
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to  sustain  by  evidence.  But  a  man  may  most  conscientiously  make  jj 

use  of  the  terms  adopted  by  tbis  testator  to  denote  his  belief  of  a 

fact,  and  his  intention  to  proceed,  not  upon  the  fact  itself,  but  upon 

such  his  belief  of  it.  No  doubt  where  a  man  assigns  certain  positive  ^^^^^^'^^^ 

reasons  for  giving  a  legacy,  if  those  reasons  fail,  the  legacy  may  be  Fullalove. 

taken  away.  But  here  the  testator  has  expressed  the  grounds  upon 

which  he  acts  to  be  these  :  *  I  believe  that  I  am  the  father  of  the 

child  with  which  this  woman  is  now  enceint.    I  may  be  mistaken, 

but  I  had  rather  run  the  risk  of  providing  for  a  child  that  is  not 

my  own,  than  of  incurring  the  guilt  of  leaving  a  child  of  mine 

without  a  provision.'" 

I  cordially  concur  in  every  word  here  used  by  Lord  Eldon,  and 
I  must  say  that  to  me  it  appears  a  shocking"  and  a  perverse  thing 
to  say  that  religion,  morality,  or  public  policy  compels  the  law  to 
throw  difficulties  in  the  way  of  a  man  who  is  desirous  of  not  com- 
mitting posthumously  a  great  crime,  and  who  is  desirous  of  making 
for  his  misconduct  the  best  reparation  he  can  both  to  society  and 
to  the  unfortunate  beings  of  whose  existence  he  is  the  author. 
What  would  be  the  natural — I  would  almost  say  the  legitimate — 
feelings  of  a  wretched  being  towards  that  law  by  which,  and 
towards  that  religion  and  morality  in  the  name  of  which,  he  finds 
himself  deprived  of  the  provision  which  his  sire  had  carefully  tried 
to  make  for  him,  and  in  consequence  made,  it  may  be,  the  inmate 
of  a  union  workhouse,  or  a  pariah  outcast  infesting  the  public 
streets  ? 

In  considering  this  question,  it  is  necessary  to  have  accurately 
in  one's  mind  the  distinction,  in  legal  effect,  between  motive  and 
consideration  or  inducement.  The  law  does  not  pretend  to  deal 
with  the  motive  to  testamentary  bounty,  or  any  other  bounty.  A  tes- 
tator's bounty  is  absolute  and  Avithout  control  as  to  motive.  A  man 
may  leave  his  virtuous  wife  and  deserving  . children  penniless,  and 
bestow  the  whole  of  his  fortune  upon  the  vilest  companions  of  his 
profligacy,  the  most  worthless  partners  of  his  vices,  the  most  wicked 
accomplices  of  his  crimes,  and  the  law  cannot  gainsay  him,  even 
if  he  should  openly  flaunt  his  shocking  disregard  of  all  ties  human 
and  divine  on  the  very  face  of  his  will.  But  if  there  be  any  in- 
ducement to  do  wrong,  the  law  can  and  does  deal  with  it.  If  there 
be  any  covenant  for  a  tur^is  causa,  the  covenant  is  void.    If  there 
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L.  C.  be  an  illicit  condition  precedent  or  subsequent  to  a  gift,  it  either 
and  L.  JJ.   ^^^^-^g  becomes  itself  void.    If  the  gift  requires  or 
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implies  the  continuation  of  wrong-doing,  that  is  in  substance  a 
condition  of  the  gift,  and  falls  within  the  rule  as  to  conditions. 
Flllaloye.  But  how  can  that  apply  to  an  instrument  like  a  will,  with  re- 
ference to  gifts  taking  effect  at  the  death  in  favour  of  persons  then 
in  existence  ?    The  will  takes  effect  because,  whenever  dated  or 
executed,  it  is  the  expression  of  the  testator's  last  will — of  the  in- 
tentions which  he  has  at  the  last  moment  of  his  existence.  His 
keeping  and  leaving  it  unrevoked  is,  in  point  of  law,  and  generally 
in  fact,  a  continued  adhesion  to  it.    And  if  a  man"]  could,  by  an 
attested  signature,  made  the  moment  before  his  death,  make 
validly  such  a  disposition  as  that  now  in  question  before  us  (of 
which  there  can  be  no  doubt),  how  does  any  question  of  public 
policy  intervene  to  affect  the  disposition  which  he  has  made  some 
days,  or  months,  or  years  beforehand,  to  be  produced  and  take 
effect  as  his  last  intention  upon,  and  not  until,  the  moment  of  his 
death  ?    His  own  will  can  be  no  inducement  to  himself  to  continue 
a  life  of  immorality  ;  it  can  be  no  inducement  to  the  partner  of  his 
sin.    What  would  be  an  inducement  may  easily  be  conceived.  A 
man  might  make,  as  here,  a  valid  will  in  favour  of  his  unlawful 
consort  and  their  actual  offspring,  and  hold,  in  terror  em,  over  her 
his  power  of  revocation  to  coerce  her  into  a  continuance  of  her 
wrong-doing.    She  might  have  courage  to  break  off  the  sinful  con- 
nection, and  he  might  ostentatiously  add  a  codicil  expressly  re- 
voking the  will  on  that  ground,  and  the  law  could  not,  I  apprehend, 
interfere  with  that  revocation. 

I  would  add  as  an  illustration,  what  appears  to  me  a  reductio  ad 
absurdum  of  this  supposed  rule  of  public  policy,  this  case :  Take 
the  case  of  a  gift  to  a  concubine  of  the  man's  property  charged 
with  the  maintenance  and  education  of  her  offspring,  described  as 
in  this  will ;  does  morality  require  that  this  Court  should  give  her 
the  whole,  leaving  her,  if  she  please,  to  throw  the  offspring  on  the 
streets  ? 

Then,  is  there  really  any  established  rule  of  construction  whicli 
makes  it  impossible  for  a  man  to  make  provision  for  the  illegitimate 
offspring  of  an  unmarried  female  born  between  the  date  of  his  will 
and  the  day  of  his  death  ?    He  could,  unquestionably,  I  apprehend,. 
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make  provision  for  any  other  persons  if  suflSciently  described.  He      L.  C. 
might  leave  his  fortune  to  children  in  the  union  workhouses ;  he 

1874 

might  leave  it  to  all  the  persons  who  should  be  living  in  his  house 
as  part  of  his  family  circle  at  the  time  of  his  death  ;  he  might  leave 
it  to  the  children  to  whom  he  had  stood  or  should  stand  sponsor  ;  and  Fcllalove. 
I  cannot  conceive  it  possible  that  there  could  be  any  inquiry  as  to 
the  legitimacy  or  illegitimacy  of  those  who  had  come  into  existence 
since  the  date  of  his  will,  or  any  inquiry  as  to  whether  his  motive  for 
such  a  bequest  was  the  belief  that  he  might  have  been  the  cause  of 
their  coming  into  existence.  There  is,  no  doubt,  a  rule  of  construction 
that  jprimd  facie  the  term  "  children  "  means  lawful  children,  and 
there  is  a  rule  of  law  that  an  illegitimate  child  has  no  father : 

Pater  est  quern  nuptias  demonstrant.^'  And  it  must  be  admitted 
that  the  law  is  in  some  respects  the  same  as  to  maternity,  although 
there  is  no  such  maxim  as  its  foundation — e.^.,  there  can  be  no 
heirship  or  succession  to  personal  property  by  kinship  as  between 
such  a  mother  and  such  a  child.    The  result  is  that  the;  word 

child,"  used  in  the  sense  of  son  or  daughter,  means  a  legitimate 
child.  Indeed,  accurately  speaking,  there  can  be  no  more  an  ille- 
gitimate child  than  there  can  be  an  illegitimate  legitimate,  no  more 
than  there  can  be  an  oblique  angled  square,  or  an  elliptical  circle. 
A  man  may,  however,  unmistakably  shew  on  the  face  of  his  will 
that  by  the  description  of  children  he  means  persons,  or  means  to 
include  persons,  of  illegitimate  birth,  as  he  may  shew  that  under 
the  term  square  he  means  or  includes  a  rhomboid,  or  under  the 
term  circle  he  means  or  includes  an  ellipse. 

Another  result  is,  that  when  a  man  is  speaking  of  illegitimate 
children  as  his,  there  can  be  no  doubt  as  to  what  he  means  as 
to  existing  children ;  but  there  may  be  an  insoluble  question, 
an  uncertainty  not  capable  of  being  made  certain  as  to  future 
children.  A  man  makes  a  gift  "  to  my  future  children  by  A.  J5.," 
there  is  a  condition  annexed  to  the  gift  that  they  shall  be  really 
his  children,  but  that  is  a  condition  the  existence  or  non-existence 
of  which  it  is  impossible  to  ascertain.  His  access  or  non-access, 
the  access  or  non-access  of  any  other  person  or  persons,  the  more 
or  less  profligacy  or  immorality  of  the  female,  the  signs  of 
race  or  caste  or  blood,  might  have  all  to  be  inquired  into  and 
brought  into  public  discussion  before  it  could  be  acertained  whether 
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L.  C.  or  not  they  were  his  children.  The  law  forbids  such  inquiries,  and, 
andL.  JJ.  ^^^^p^  exoneration  of  parish  rates,  accepts  no  evidence  of 
actual  paternity  but  the  marriage  union.  But  with  regard  to  the 
OccLESTON  female  there  is  no  uncertainty.  Whether  a  child  is  or  is  not 
FuLLALovE.  born  of  her  body  is  a  fact  perhaps  of  all  others  the  most  easily 
capable  of  conclusive  proof,  and,  if  there  be  an  unqualified,  uncon- 
ditional gift  by  a  testator  "  to  the  illegitimate  children  born  and  to 
be  born  of  the  body  of  A,  B.  before  my  death,"  there  can  be,  at  all 
events,  no  uncertainty  in  ascertaining  at  his  death  who  are  the 
persons  answering  the  description.  And  if  he  superadds  to  that 
the  words  "  of  whom  I  shall  be  the  reputed  father,"  giving  to  those 
words  the  fair  meaning,  the  henigna  constructio,  which  all  the  words 
of  an  instrument  ought  to  have,  I  find  no  element  of  uncertainty. 
It  does  not  mean,  I  conceive,  that  of  which  the  gossip  of  the  neigh- 
bourhood may  spread  a  rumour  or  fame,  but  that  reputation  which 
springs  from  acknowledgment,  conduct,  and  life.  The  burden  of 
proof  no  doubt  lies  in  this,  as  in  every  other  case,  on  the  person 
who  alleges  that  he  answers  the  description,  but  I  can  conceive  no 
difficulty  in  producing,  in  a  proper  case,  sufficient  evidence  of  that 
reputation.  On  such  an  issue  I  apprehend  the  admissible  evidence 
would  be  what  has  been  the  continued  cohabitation  and  acknow- 
ledgment, or  acknowledgment  merely,  and  against  which  there 
would  not,  I  apprehend,  be  admissible  evidence  of  any  gossip,  true 
or  slanderous,  of  the  neighbourhood,  as,  for  instance,  that  the 
woman  had  deceived  and  hoodwinked  the  man,  and  that  the  real 
sire  was  one  of  the  house  or  farm  servants,  who  was  her  secret 
paramour. 

Upon  principle,  therefore,  I  can  see  nothing  which  is  to  prevent 
my  giving  effect  to  the  plainly-expressed  intention  of  the  testator 
in  favour  of  the  xVppellant. 

Is  there  then  anything  in  the  authorities  which  constrains  me  to 
disregard  my  own  judicial  conviction  that  the  Appellant  is  justly  and 
lawfully  entitled  to  share  in  the  bounty  of  the  man  who  has  called 
himself  her  father  and  put  himself  in  the  position  of  father  to  her  ? 

The  authorities,  when  reduced  to  their  real  proportions,  come',  in 
my  judgment,  to  very  little  that  is  really  relevant.  Such  a  will  as 
the  present  has  never  been  before  the  Courts  for  judicial  construc- 
tion, except  perhaps  in  one  case  before  Vice-Chancellor  Wood,  which 
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is,  of  course,  as  much  open  to  reconsideration  here  as  the  decision      L.  c. 

of  Vice-Chancellor  Wickens.    The  authorities  establishing  any  ^* 
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general  principle  applicable  to  the  case  are  really  only  two,  viz., 

the  case  of  Blodwell  v.  Edwards  (1),  and  the  case  of  Metham  v.  Occleston 

Buke  of  Devon  (2).    The  former  case  was  certainly,  in  more  re-  Fullalove. 

spects  than  one,  a  very  singular  case  in  which  to  raise  the  ques- 

tion,  as  the  cohabitation,  as  it  turned  out,  was  a  cohabitation  in 

valid  marriage,  open  to  question  apparently  only  in  this  way,  that 

there  had  been  a  previous  divorce  d  vinculo,  and  that  the  decree 

declaring  such  divorce  might  be  reversed  on  appeal.    Such  appeal 

had  by  death,  however,  become  impossible.  The  marriage,  therefore, 

was  indefeasible  and  valid,  the  issue  were  indefeasibly  legitimate, 

and  the  point  was  never  before  the  Court  for  actual  adjudication. 

Even  so  far  as  any  resolution  was  come  to  by  the  J udges  on  the 

hypothetical  question,  there  was  dijBference  of  opinion  between  them. 

The  reports  of  the  case  are  actually  contradictory  as  to  what  the 

resolution  was,  and  although  the  internal  and  other  evidence  is 

very  strong  in  favour  of  the  accuracy  of  Crohes  report,  yet  the  mere 

fact  that  there  are  such  different  reports  shews  that  the  dogma  had 

not  been  accepted  with  universal  acquiescence  and  recognition, 

without  which  the  extra-judicial  resolution  or  talk  of  a  majority  of 

the  Judges  could  hardly  have  the  force  of  law. 

It  is  difficult,  moreover,  to  conceive  how  any  question  of  morality 
or  public  policy  could  have  legitimately  entered  into  the  conside- 
ration of  that  particular  case.  There  was  an  union  which,  if  the 
decision  of  a  competent  Court  had  remained  unreversed,  was  a 
lawful  and  valid  union ;  there  was  a  bare  possibility  of  reversal, 
and  the  man  was  desirous  of  protecting  the  issue  of  the  union  from 
the  consequences  of  such  a  reversal.  To  ordinary  apprehension 
that  would  seem  a  very  provident  and  very  moral  act. 

The  authority  of  that  case  must  be  really  referred  to  the  way  in 
which  the  resolution  of  the  Judges  was  adopted  and  incorporated  by 
Lord  Coke  into  his  great  exposition  of  the  English  law  (3).  Lord 
Coke  states  it  thus :  "  A  man  makes  a  lease  to  B.  for  life,  remainder 
to  the  eldest  issue  male  of  B,  and  the  heirs  males  of  his  body.  B. 
hath  issue  a  bastard  son,  he  shall  not  take  the  remainder,  because 

(1)  Cro.  Eliz.  509 ;  Noy,  35.  (2)  1  P.  Wms.  529. 

(3)  1  Co.  Litt.  3  b.  Ed.  19. 
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L.  C.  _  in  law  he  is  not  his  issue,  for  ([ui  ex  damnato  coitu  naseuntur  inter 
liheros  non  computentur.  And,  as  Littleton  saith,  a  bastard  is 
q^uasi  nuUius  filius,  and  can  have  no  name  of  reputation  as  soon  as 
OccLESTox  jg  born.  So  it  is  if  a  man  make  a  lease  for  life  to  J5.,  the 
FuLLALovE.  remainder  to  the  eldest  issue  male  of  B,  to  be  begotten  of  the  body 
of  Jane  S,,  whether  the  same  issue  be  legitimate  or  illegitimate, 
B.  hath  issue  a  bastard  on  the  body  of  Jane  8.^  this  son  or  issue 
shall  not  take  the  remainder,  for  (as  it  hath  been  said)  by  the 
name  of  issue,  if  there  had  been  no  other  words,  he  could  not 
take,  and  (as  it  hath  been  also  said)  a  bastard  cannot  take  but  after 
he  hath  gained  a  name  by  reputation  that  he  is  the  son  of  B., 
and  therefore  he  can  take  no  remainder  limited  before  he  is  born, 
but  after  he  be  born,  and  that  he  hath  gained  by  time  a  reputa- 
tion to  be  known  by  the  name  of  a  son,  then  a  remainder  limited 
to  him  by  the  name  of  the  son  of  his  reputed  father  is  good,  but  if 
he  cannot  take  the  remainder  by  the  name  of  issue  at  the  time 
when  he  is  born,  he  shall  never  take  it shewing  that  it  was  in 
his  view  a  mere  question  of  construction.  It  will  be  observed, 
moreover,  that  that  was  the  case  of  a  deed  taking  effect  immediately, 
creating  an  actual  remainder,  and  the  substance  of  what  he  says  is, 
that  a  person  cannot  take  a  remainder  by  the  name  of  issue  who 
is  not  issue,  nor  by  any  name  or  description  of  reputation,  because 
he  could  not  have  such  name  or  description  at  the  moment  of  his 
birth,  and  if  he  could  not  take  at  the  moment  of  his  birth  he  could 
not  take  at  all.  How  does  that  necessarily  or  at  all  apply  to  the 
case  of  a  person  who  claims  to  take  by  a  name  or  description 
actually  predicable  of  him,  not,  it  is  true,  at  the  time  when  he  is 
born,  but  at  the  time  when  the  gift  itself  first  comes  into  existence  ? 

And  if  the  case  be  considered,  not  with  reference  to  the  very 
peculiar  circumstances  of  Blodwell  v.  Edivards  (1),  but  with  refer- 
ence to  the  abstract  question  of  a  provision  by  deed  in  favour  of  the 
future  issue  of  an  avowedly  illicit  intercourse,  it  is  obnoxious  to  the 
plain  rule  that  if  the  gift  takes  effect  at  all  it  takes  effect  as  a  gift 
on  condition  that  there  shall  be  unlawful  intercourse  resulting  in 
the  birth  of  offspring,  and  is  therefore  void.  So  I  conceive  that  if  a 
testator  were  to  provide  by  will  for  the  offspring  of  a  really  future 
damnatiis  coitus  (future  with  respect  to  the  will  taking  effect  as  a 

(1)  Cro.  Eliz.  509. 
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will),  it  would  be  void  as  a  gift,  by  reason  of  the  illegal  condition  L.  c. 
precedent,  and  as  being  a  direct  inducement  to  the  man  and  woman 


1871 


OOCLEBTON 
V. 


to  continue  in  a  life  of  lawless  immorality.  But  that,  as  I  have  said, 
cannot  be  predicated  of  an  instrument  revocable  and  secret  until 
the  moment  of  the  testator's  death,  and  a  gift  thereby  made  abso-  ^'ullaloye, 
lutely  and  without  any  condition  in  favour  of  a  person  then  in 
existence,  however  that  existence  had  been  caused. 

Then  there  is  the  case  of  Metham  v.  Bulce  of  Devon  (1).  That, 
again,  is  in  some  respects  a  singular  case,  and  very  briefly  reported. 
A  will  directed  a  certain  sum  to  be  raised  and  to  be  paid  to  such 
persons  as  the  testator  should  by  deed  appoint.  The  testator,  by 
<leed,  appointed  the  sum  to  all  the  natural  children  of  his  son  by 
Mrs.  Heneage. 

The  decision  was  that  all  the  children  took  who  were  born  at  the 
date  of  the  deed,  but  not  such  children  as  he  afterwards  had  by 
her.  The  report  has  the  following  as  to  the  question  of  a  child  en 
ventre  sa  mere :  "  Also,  it  being  a  question  whether  a  natural  child 
en  ventre  sa  mere  of  the  Duke  of  Devonshire  by  Mrs.  Heneage 
should  take.  Lord  FarTcer  inclined  that  such  child  could  not  take, 
for  the  reason  above  mentioned,  viz.,  for  that  a  bastard  could  not 
take  until  he  had  got  a  reputation  of  being  such  a  one's  child,  and 
that  reputation  could  not  be  gained  before  the  child  was  born." 

That  appears  to  me  to  have  been  dealt  with  as  and  to  have  been 
a  plain  case  of  construction  of  the  words  used.  A  gift  to  the  chil- 
dren of  ^.  by  B.,  when  applied  to  illegitimate  children,  could  only, 
at  all  events  jprimd  facie,  mean  persons  then  reputed  as  children, 
persons  of  whom  the  Court  could  predicate  that  the  donor  meant 
them  by  that  description,  and  there  was  nothing  in  the  will  to  she^v 
any  intention  to  include  any  others.  But  suppose  the  will  had 
contained  the  words,  "including  the  child  of  which  she  is  now 
enceinte,'  there  could  be  no  doubt  that  that  child  would  have 
taken,  however  strong  might  be  the  evidence  that  the  child  was  not 
really  procreated  by  the  paramour.  And  suppose  the  will  had  been 
for  all  the  children  born  of  the  body  of  Mrs.  Heneage  during  my 
life  and  while  she  is  living  with  my  son,"  we  have,  I  think,  no 
clue  to  what  would  have  been  the  decision  of  Lord  Macclesfield. 
He  puts  the  case  entirely  on  intention.    He  says :  "  The  Earl  of 

(1)  1  P.  Wms.  529. 
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L.  c.  Devonshire  could  never  intend  that  his  son  should  go  on  in  this 
course ;  that  would  be  to  encourage  it,  whereas  it  was  enough  to 
pardon  what  was  past."  He  further  says,  it  is  true,  "Besides, 
OccLESTON  bastards  cannot  take  unless  they  have  gained  a  name  by  reputa- 
FuLLALovE.  tion."  That  really  means  that  bastards  cannot  take  by  the  name 
of  children  or  issue  until  they  have  gained  the  reputation  of  being 
children  or  issue.  If  it  means  more,  it  is  directly  overruled  by  the 
decision  of  Lord  Eldon,  with  the  concurrence  of  Sir  William  Grant, 
that  a  gift  to  a  bastard  child  en  ventre  sa  mere  is  clearly  good. 

I  would  add  that  that  decision  of  Lord  Eldon's  seems  to  me  to  go 
a  great  way  towards  deciding  the  present  question.  He  says,  in 
effect,  if  you  eliminate  the  question  of  actual  paternity,  which  is 
incapable  of  proof,  there  is  no  reason  why  such  a  person  should 
not  take  if  sufficiently  designated.  If  there  is  no  legal  uncertainty 
as  to  the  fact  that  a  particular  person  was  a  person  en  ventre  set- 
mere  at  a  particular  date,  there  can  be  no  legal  uncertainty  as  to 
whether  such  person,  or  any  other  person,  was  actually  born  of  the 
body  of  a  particular  woman. 

Nor  can  there,  as  it  appears  to  me,  be  any  more  uncertainty  in 
ascertaining  the  reputation  of  paternity  as  to  children  born  between 
the  date  of  the  will  and  the  death,  than  there  is  in  ascertaining 
the  reputation  of  paternity  as  to  children  before  the  will.  In  each 
case  it  would  have  to  be  ascertained  alike  by  the  same  evidence 
and  the  same  means  as  in  Scotland  and  almost  every  European 
country  but  England ;  the  putative  paternity  is  ascertained  for  the 
purposes  of  legitimation  by  subsequent  marriage.  Take  the  case 
of  an  unquestionable  gift  by  a  man  to  his  natural  children  by 
A,  B.;  evidence  would  be  admissible  to  exclude  children  oi  A.B. 
born  during  a  previous  concubinage  with  another  man,  and  to 
ascertain  which  children  really  had  obtained  by  reputation  the 
character  of  being  his.  And  I  can  see  no  difficulty  in  admitting 
and  obtaining  similar  evidence  as  to  the  children  born  between 
the  will  and  the  death. 

I  am  of  opinion,  on  the  whole  case,  that  the  testator's  intention 
is  clear,  that  there  is  no  principle  of  public  policy  to  prevent  that 
intention  being  effected,  and  that  there  is  no  authority  to  prevent 
my  giving  a  decision  in  accordance  with  what  I  feel  to  be  the 
truth,  the  honesty,  the  morality,  the  justice  of  the  case,  in  favour 
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of  the  Appellant  s  ri^ht  to  share  with  her  sisters  m  the  bequest  m      L.  c. 

.  .1.1  ,  andL.  JJ. 

question  contained  m  the  testator  s  will.  ^^^^ 

Sir  G.  Mellish,  LJ.,  after  shortly  stating  the  facts  of  the  case,  Occleston 
continued : —  Flllalove. 

The  question  to  be  determined  is  whether  Margaret  Oedeston  is 
entitled  to  take  with  Catherine  Oedeston  and  Edith  Oedeston,  the 
one  half  of  the  residue  of  the  testator's  real  and  personal  estate. 
I  think  it  is  clear  that  she  cannot  take  as  an  actual  child  of  the 
testator  by  Margaret  Lewis,  because,  although  there  is  CYidence 
from  which  any  jury  would  find,  if  the  question  could  be  left  to 
them,  that  the  Appellant  was  a  child  of  the  testator  by  Margaret 
Lewis,  yet  it  seems  clear  on  the  authorities  that  the  law  does  not 
allow  such  evidence  to  be  given,  and  this  was  not  seriously  dis- 
puted. I  also  think  that  she  cannot  take  as  a  child  of  Margaret 
Lewis,  who  was  reputed  to  be  a  child  of  the  testator  at  the  date  of 
making  the  will,  assuming  that  an  illegitimate  child  can  acquire 
the  reputation  of  being  the  child  of  a  particular  man  whilst  in 
ventre  sa  mere.  I  think  there  is  no  sufficient  evidence  that  the 
Appellant  had  at  that  time  acquired  the  reputation  of  being  the 
child  of  the  testator.  There  is  no  evidence  that  the  testator  or 
any  one  else  knew  at  that  time  that  Margaret  Lewis  was  witli 
child,  and  it  seems  to  me  impossible  to  infer  that  a  child  whose 
existence  was  unknown  was  the  reputed  child  of  anybody.  If, 
therefore,  the  Appellant  takes  at  all,  she  must  take  as  a  child 
which  the  testator  was,  subsequent  to  the  making  of  his  will,  re- 
puted to  have  hj  Margaret  Leivis.  Now  two  objections  are  in  sub- 
stance taken  to  the  right  of  the  Appellant  so  to  take : — First,  that 
there  is  not,  and  indeed  could  not  be,  a  sufficient  legal  description 
to  enable  a  class  of  subsequent  born  illegitimate  children  to  take ; 
and  secondly,  that  it  is  contrary  to  the  policy  of  the  law  to  allow 
such  a  class  to  take,  even  if  they  could  be  sufficiently  described. 

Now,  with  reference  to  the  first  question,  it  appears  to  me  that 
every  child  of  Margaret  Lewis  who  w^as  born  during  the  testator's 
lifetime,  and  who  at  the  time  of  his  death  was  his  reputed  child, 
must  be  included  in  the  class.  Whether,  if  there  had  been  a 
child  in  ventre  sa  mere  at  the  time  of  the  testator's  death,  who 
afterwards  was  born  and  acquired  the  reputation  of  being  the 
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d  l?  JJ  cliild,  such  a  cliild  would  have  been  included,  may  be 

doubtful ;  but,  giving  the  narrowest  construction  to  the  words  of 
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the  will,  every  child  born  in  the  testator's  lifetime,  and  who  was 
his  reputed  child  at  the  time  of  his  death,  must,  I  think,  be-in- 
FuLLALovE.  eluded.  Then  is  such  a  bequest  void  upon  the  ground  of  the 
insufficient  description  of  the  persons  who  are  to  take  ?  I  am  of 
opinion  that  it  is  not.  It  is  clear  that  a  bastard  may  take  as  the 
reputed  son  of  a  particular  person  after  he  has  acquired  such 
reputation.  Now,  no  one  can  take  under  a  will  until  the  testator 
is  dead,  and  if  at  that  time  a  child  has  acquired  the  reputation  of 
being  a  child  of  the  testator,  why  may  he  not  take  under  the  de- 
scription of  a  reputed  child  of  the  testator  ?  As  a  general  rule,  it 
is  obviously  wholly  immaterial  that  a  person  who  is  to  take  a 
bequest  under  a  will  cannot  be  ascertained  at  the  time  the  will  is 
made,  if  he  is  so  described  that  he  can  be  ascertained  after  the 
death  of  the  testator.  It  makes  no  difference  whether  a  testator, 
making  his  will  on  his  death  bed  gives  a  legacy  of  £20  to  every 
servant  who  is  then  in  his  service,  or  whether,  making  his  will 
years  beforehand,  he  gives  a  legacy  of  £20  to  every  servant  who 
shall  be  in  his  service  at  the  time  of  his  death. 

Neither  can  I  see  how  a  bequest  to  the  illegitimate  children 
of  a  particular  woman,  who  shall  be  the  reputed  children  of  the 
testator  at  the  time  of  his  death,  is  more  uncertain  than  a  bequest 
to  the  illegitimate  children  of  a  particular  woman,  who  are  the 
reputed  children  of  the  testator  at  the  time  he  makes  his  will.  In 
the  one  case  there  must  be  an  inquiry  whether  the  children  were 
the  reputed  children  of  the  testator  at  the  time  of  his  death,  and 
in  the  other,  whether  the  children  were  the  reputed  children  of 
the  testator  at  the  time  he  made  his  will. 

Then,  with  respect  to  the  authorities,  I  cannot  find  that  there  is 
any  direct  authority  on  the  subject.  The  cases  appear  to  establish 
that  a  bequest  to  the  future  illegitimate  children  of  a  man  is  void 
for  uncertainty,  because  the  law  will  not  allow  evidence  to  be  given 
tliat  they  are  the  actual  children  of  the  man.  On  the  other  hand, 
it  seems  clear  that  a  bequest  to  the  future  illegitimate  children  of 
a  woman  is  not  void  for  uncertainty,  whether  it  be  or  be  not  void 
for  encouraging  immorality,  and  as  being  contrary  to  the  policy  of 
the  law ;  and  in  my  opinion  a  bequest  to  the  illegitimate  children 
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of  a  particular  woman,  who  shall  be  the  reputed  children  of  the  jj 
testator,  is  not  more  uncertain  than  a  bequest  to  the  future  illegi- 
timate children  of  a  woman  simply.   It  occurred  to  me  during  the 
argument  that  there  might  be  some  difficulty  in  determining  at  OccLESTOif 
what  time  it  was  necessary  that  a  child  who  was  to  take  should  Fullalove. 
have  acquired  the  reputation  of  being  a  child  of  the  testator ;  but, 
on  consideration,  I  am  satisfied  that  the  material  time  is  the  death 
of  the  testator.    If  at  that  time  a  child  of  Margaret  Lewis  had 
acquired  the  reputation  of  being  a  child  of  the  testator,  such  child 
seems  to  me  clearly  within  the  description  of  tlie  persons  who  are 
to  take. 

I  have  next  to  consider  whether  a  bequest  to  the  future  illegiti- 
mate children  of  a  woman,  who  shall  be  the  reputed  children  of 
the  testator,  is  void  on  the  ground  of  public  policy.  I  agree  that 
the  earlier  authorities,  and,  in  particular,  Blodivell  v.  Edwards, 
as  reported  (1),  do  go  a  long  way  to  establish  that  a  settlement 
of  property  by  deed  on  future  reputed  children  or  bastards  is 
void,  as  being  contrary  to  public  policy.  Fenner,  J.,  is  there 
reported  to  have  said  "  that  they  had  conferred  with  divers  of  the 
Justices  in  Serjeants'  Inn,  and  that  the  greater  opinion  of  them 
was  that  a  remainder  to  his  first  reputed  son  or  bastard  is  not 
good;  because  the  law  doth  not  favour  such  a  generation,  nor 
expect  that  such  should  be,  nor  will  suffer  such  a  limitation  for 
the  inconvenience  which  might  arise  thereupon."  I  am  not  dis- 
posed to  throw  any  doubt  on  the  correctness  of  this  opinion.  If  a 
man,  at  the  commencement  of  an  illicit  intercourse  with  a  par- 
ticular woman,  could  make  a  valid  settlement  on  his  expected 
illegitimate  children,  this  would,  I  think,  manifestly  encourage 
the  immoral  connection  and  discourage  marriage,  which  the  law 
favours.  The  present  case,  however,  is  the  case  of  a  will,  and  it  is 
necessary  to  consider  how  far  the  same  doctrine  applies  to  wills. 
Now  if  a  will  was  so  worded  as  to  give  a  bequest  to  illegitimate 
children  to  be  begotten  after  the  death  of  the  testator,  I  think  it 
would  be  subject  to  the  same  objection  as  a  settlement  by  deed ; 
and  it  may  be  observed  that  both  in  Metham  v.  DtiJce  of  Devon  (2) 
and  in  Hill  v.  CrooJc  (3)  the  will  was  the  will  of  a  third  person,  and 

(1)  Cro.  Eliz.  509.  (2)  1  P.  Wms.  529. 

(3)  Law  Eep.  6  H.  L.  265. 


172 


CHANCEEY  APPEALS. 


[L.  K. 


1874 

OcCLESTON 


L.  C.  not  of  either  the  father  or  the  mother  of  the  children ;  and  if  in 
those  cases  the  word  "  children  "  had  been  held  to  include  future 
illegitimate  ^children,  it  would  have  included  children  begotten 
after  the  death  of  the  testator,  when  the  will  had  come  into 
FuLLALOYE.  opcration.  In  the  present  case,  the  will  being  the  will  of  the 
putative  father  himself,  it  is  impossible  that  it  can  encourage  an 
immoral  intercourse  after  his  death.  If  the  bequest  is  to  be  held 
to  be  contrary  to  public  policy,  it  must  be  because  it  tended  to 
promote  an  immoral  intercourse  in  his  lifetime.  There  was  no 
evidence  that  Margaret  Lewis  knew  that  the  will  was  made,  and  if 
she  did  know  it  she  must  also  have  known  that  it  could  be 
revoked  at  any  moment.  Then  can  it  be  said  that  the  testator 
himself  would  be  encouraged  in  immorality  by  having  the  power 
to  make  a  will  in  favour  of  his  future  reputed  children  ?  I  cannot 
see  that  he  would,  or,  at  any  rate,  I  think  that  this  is  too  uncertain 
to  be  made  a  ground  of  decision.  I  am  of  opinion  that  a  will  no 
more  comes  into  operation  for  the  purpose  of  promoting  immorality, 
or  for  effecting  something  contrary  to  public  policy,  during  a 
testator's  lifetime,  than  it  does  for  any  other  purpose. 

Then,  with  respect  to  the  authorities,  I  do  not  think  they  prevent 
our  upholding  this  will. 

In  Wilkinson  v.  Adam  (1)  Lord  Eldon  says :  Whether  the 
cases  cited  from  Lord  Cohej  which  are  all  cases  of  deeds,  have  neces- 
sarily established  that  no  future  illegitimate  child  can  take  under 
any  description  in  a  will,  whether  that  is  to  be  taken  as  the  law,  it 
is  not  necessary  to  decide  in  this  case."  Lord  Mdon  seems,  there- 
fore, to  have  thought  that  there  might  be  a  distinction  between 
deeds  and  wills,  and  we  are  now  to  consider  what  the  distinction 
between  deeds  and  wills  is ;  and  in  my  opinion  the  essential  dis- 
tinction between  a  deed  and  a  will  for  this  purpose  is,  that  a  deed 
operates  from  its  execution,  and  a  will  from  the  death  of  the  testa- 
tor. I  do  not  think  it  necessary  to  go  through  the  other  cases ; 
they  were,  with  one  exception,  cases  in  which  it  was  held  that 
future  illegitimate  children  were  not  included  in  the  will  at  all,  or 
cases  in  which  the  will  was  so  worded  as  to  make  it  necessary  to 
prove  that  the  children  were  begotten  by  a  particular  man.  The 
case  which  I  think  an  exception  is  Howarth  v.  Mills  (2).  In  that 
(1)  1  Y.  &  B.  168.  (2)  Law  Eep.  2  Eq.  389. 
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case  there  was  a  bequest  by  a  woman,  who  was  legally  unmarried,  L.  C. 
to  all  her  children,  legitimate  or  otherwise,  and  it  was  held  by  Vice- 
Chancellor  Wood  that  after-born  illegitimate  children  could  not 
take.  As  the  children  to  take  were  the  illegitimate  children  of  a  ^ccleston 
woman,  there  was  no  uncertainty  in  the  bequest,  and  the  children  Fullalove. 
must  also  be  necessarily  born  in  her  lifetime.  The  judgment  of  the 
Yice-Chancellor  is  in  these  terms  (1)  :  "  I  cannot  doubt  that  there 
was  an  intention  on  the  part  of  the  testatrix  to  provide  for  these 
unfortunate  children,  and  for  their  sakes  I  regret  that  it  cannot  be 
carried  into  effect.  The  point  was  mooted  in  the  case  of  Wilkinson 
V.  Adam  (2),  in  which  Lord  Eldon  threw  out  some  suggestions,  but 
said  he  would  leave  the  point  where  he  found  it,  without  any 
determination.  Since  then  the  question  has  been  decided  by  the 
present  Master  of  the  EoUs,  the  only  difference  being  that  in  that 
case  the  provision  was  made  by  the  reputed  father,  whereas  here  it 
has  been  made  by  the  mother ;  and  if  it  be  contra  honos  mores  in 
a  reputed  father  to  provide  for  after-born  illegitimate  children,  it 
cannot  be  less  so  in  the  case  of  a  mother.  I  apprehend  that,  after 
the  well-known  case  of  Pratt  v.  Mathew  (3),  the  policy  of  the  law, 
that  a  man  cannot  make  a  legal  bequest  to  the  future  children 
of  his  marriage  with  his  deceased  wife's  sister,  is  clearly  esta- 
blished." 

The  judgment  was,  therefore,  based  entirely  on  Fratt  v. 
Mathew.  Now  in  Fratt  v.  Mathew  a  testator  left  property  for  his 
wife  for  life,  meaning  his  sister-in-law,  and  after  her  death  for 
all  and  every  his  children  thereafter  to  be  born,  and  it  was  held 
by  the  Master  of  the  Eolls  that  after-born  illegitimate  children 
could  not  take.  This  judgment  appears  to  me  to  be  based  on  two 
grounds :  first,  that  a  gift  to  future  illegitimate  children  of  a  man 
is  an  insufficient  description  of  the  persons  who  are  to  take;  and 
secondly,  that  children  in  that  will  ought  to  be  construed  to  mean 
legitimate  children;  and  the  case  seems  not  to  have  proceeded 
at  all  upon  the  ground  that  a  gift  to  the  future  illegitimate  chil- 
dren of  the  testator  is  immoral,  and  contrary  to  public  policy. 

Under  these  circumstances,  I  cannot  think  that  Hoivarth  v. 
Mills  (4)  is  a  binding  decision  upon  us,  or  that  the  different  dicta 

(1)  Law  Eep.  2  Eq.  391.  (3)  22  Beav.  328. 

(2)  1  Y.  &  B.  422.  (4)  Law  Rep.  2  Eq.  389. 
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L.  C.  Oil  the  subject  save  us  from  tlie  duty  of  deciding  tlie  case  now 
before  us  on  what  we  may  consider  a  correct  principle.  The 
present  will  is,  in  my  opinion,  so  worded  that  future  illegitimate 
OccLESTON  children  are  undoubtedly  included  in  it,  and  are  sufficiently 
FcLLALovE.  described  without  making  it  necessary  to  prove  that  they  were 
begotten  by  any  particular  man ;  and  as  the  only  children  who 
can  take  are  children  who  must  have  been  born,  or  at  any  rate 
begotten,  during  the  lifetime  of  the  testator,  I  am  of  opinion  that 
it  does  not  violate  any  rule  of  public  ^policy.  I  am  of  opinion, 
therefore,  that  the  Appellant  is  entitled  to  succeed. 

Solicitor  for  the  Appellant :  Mr.  /.  Warburton,  agent  for  Messrs. 
Jellicorse  <&  Bates,  Manchester, 

Solicitors  for  the  Kespondents  :  Mr.  G.  Broiim  ;  Messrs.  Chester, 
Urquhart,  Co. 
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Feb.  19.      -^r-ji^  j^ct  (1  Vict,  c.  26),  s.  26— Devzse  of  «  Lands  "—LeaseJiolds  for  Tears— 

Contrary  Intention. 

The  26th  section  of  the  Wills  Act,  which  provides  that  a  general  devise  of 
the  testator's  lands  shall  include  leaseholds,  unless  a  contrary  intention 
appear  by  the  will,  was  intended  to  abolish  a  technical  rule  which  generally 
defeated  the  intention,  and  not  to  substitute  another  technical  rule  in  its 
place.  If,  therefore,  on  the  fair  construction  of  the  will,  there  are  indica- 
1  ions  of  an  intention  that  leaseholds  should  not  pass  by  the  devise  of  lands, 
they  will  be  excluded. 

A  testator,  after  devising  his  mansion-house  to  his  wife  for  life,  devised  his 
mansion-house  and  "lands"  in  strict  settlement.  There  was  a  direction 
to  trustees  to  receive  and  accumulate  the  rents  during  the  minority  of 
anj^  tenant  for  life  or  tenant  iii  tail  by  purchase,  and  to  stand  possessed  of 
the  accumulations  upon  trust,  if  such  tenant  for  life  or  in  tail  attained 
twenty-one,  or  died  under  that  age  leaving  issue  entitled  or  inheritable  under 
the  will,  to  pay  or  transfer  the  funds  to  such  tenant  for  life  or  in  tail,  his 
executors  or  administrators,  as  personal  estate,  but  if  such  tenant  for  life  or 
in  tail  died  under  twenty -one  without  leaving  such  issue,  then  to  lay  out  the 
fund  in  the  purchase  of  freeholds  in  fee  simple  to  be  settled  to  the  same  uses 
as  the  devised  estates.  There  was  a  power  of  sale,  and  a  direction  to  invest 
the  moneys  arising  from  sales  in  the  purchase  of  freehold  lands  to  be  settled 
to  the  same  uses,  or  leaseholds  convenient  to  he  held  therewith,  with  a  direc- 
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tion  to  settle  tlie  purchased  leaseholds  on  like  trusts,  but  so  that  they  should 
not  vest  absolutely  in  any  tenant  in  tail  by  purchase  who  did  not  attain 
twenty-one  ;  but  on  his  death  under  that  age  should  devolve  as  if  they  had 
been  freeholds  of  inheritance,  and  been  settled  accordingly.  There  was 
also  a  bequest  of  heir-looms  to  be  held  on  trusts  corresponding  with  the  uses 
of  the  mansion-house,  with  a  similar  j^roviso  against  their  vesting  absolutely 
in  any  tenant  in  tail  by  purchase  who  did  not  attain  twenty-one.  The 
testator  bequeathed  his  residuary  personal  estate  to  trustees  upon  trusts  corre- 
sponding with  the  uses  of  the  devised  estates,  with  a  proviso  that  it  should 
not  vest  absolutely  in  any  tenant  in  tail  by  purchase  dying  under  twenty- 
one,  but  on  his  death  under  that  age  should  devolve  as  if  it  had  been  free- 
hold of  inheritance  included  in  the  devise  : — 

Held  (afSrming  the  decision  of  Malins,  Y.C.),  that  there  was  sufQcient  in- 
dication of  an  intention  not  to  include  leaseholds  for  years  in  the  devise  of 
lands,  and  that  they  passed  under  the  residuary  bequest. 

This  was  an  appeal  from  a  decision  of  Yice-Chancellor  Malins 
on  a  Special  Case  on  which  His  Honour  decided  that  leaseholds 
passed  under  a  residuary  bequest  of  personal  estate,  and  not  under 
a  general  devise  of  the  testator  s  lands. 

George  BarJcer,  by  will  dated  the  21st  of  January,  1861,  gave 
and  devised  his  mansion-house  at  StanlaJie,  in  BerJcshire,  with  the 
appurtenances,  to  the  use  of  his  wife  and  her  assigns  during  her 
life,  and  subject  as  aforesaid,  he  gave  and  devised  the  same  man- 
sion-house, hereditaments,  and  premises,  and  he  also  gave  and 
devised  "  all  other  my  messuages,  lands,  and  hereditaments  in  the 
county  of  Ber'ks,  and  also  all  my  lands  and  hereditaments  in  the 
parish  of  Fadbury  or  elsewhere  in  the  county  of  Bucks,  and  all  my 
messuages,  lands,  and  hereditaments  in  the  county  of  Middlesex,  and 
all  other  lands  and  hereditaments  (if  any),  wheresoever  situated 
and  being  in  England,  belonging  to  me  at  my  death,"  to  the  use 
of  his  eldest  son  George  W.  BarJcer  and  his  assigns  during  his  life, 
with  remainders  to  George  W.  Barker's  sons  and  daughters  and 
their  children,  similar  to  the  limitations  afterwards  stated  with 
respect  to  his  second  son  Alfred  G.  Barkers  children,  with  re- 
mainder to  the  Defendant,  Alfred  G.  Barker,  for  life,  with 
remainder  to  the  use  of  each  of  the  sons  of  the  said  Alfred  G. 
Barker  who  should  be  born  during  the  testator's  life,  for  the  life 
of  such  son,  and  after  his  decease  to  the  use  of  his  first  and  other 
sons  successively  in  tail  male,  so  that  the  elder  of  the  sons  of 
Alfred  G.  Barker  to  be  born  during  the  testator's  lifetime,  and  his 
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L.^C^  first  and  other  sons  successively  and  the  heirs  male  of  their  respec- 
tive bodies,  might  take  before  the  younger  of  such  sons  and  the 
heirs  male  of  their  respective  bodies,  with  remainder  to  the  sons  of 
Alfred  G.  BarJcer  who  should  be  born  after  the  testator's  decease 
Barker,  successively  in  tail  male,  with  remainder  to  the  use  of  the  first  and 
other  sons  of  each  son  of  Alfred  G.  Barker  born  in  the  testator's 
lifetime,  according  to  their  respective  seniorities  in  tail  general, 
with  remainder  to  Alfred  G.  Barkers  sons  born  after  the  testator  s 
decease  successively  in  tail  general,  with  remainder  to  each  of  the 
daughters  oi  Alfred  G.  Barker  who  should  be  born  during  the 
testator's  lifetime  for  the  life  of  such  daughter,  with  remainder  to 
her  first  and  other  sons  successively  in  tail,  with  remainder  to  her 
first  and  other  daughters  successively  in  tail,  with  remainder  to  the 
daughters  of  Alfred  G.  Barker  to  be  born  after  the  testator'^ 
decease  successively  in  tail.  There  followed  a  set  of  limitations 
in  strict  settlement  on  the  testator's  daughter  Emma  Blanche 
Barker  and  her  descendants,  similar  to  those  in  favour  of  Alfred 
G.  Barker  and  his  descendants,  and  after  them  a  set  of  similar 
limitations  in  favour  of  the  testator's  son  Charles  Henry  Barker 
and  his  descendants,  with  an  ultimate  remainder  to  the  use  of  the 
testator's  "  own  right  heirs  for  ever." 

The  will  contained  a  power  in  the  usual  form  for  tenants  for  life 
to  limit  jointure  rent-charges  to  their  respective  wives,  and  a  power 
to  limit  the  property  charged  therewith  for  any  terms  of  years  for 
securing  such  jointures. 

The  will  then  contained  a  clause  empowering  the  trustees,  during 
the  minority  of  any  tenant  for  life,  or  tenant  in  tail  male  by  pur- 
chase, or  in  tail  by  purchase,  to  enter  into  possession  or  receipt  of 
the  rents,  and  after  applying  a  sufficient  sum  for  maintenance,  to 
invest  the  surplus  of  such  rents  in  their  names  in  any  of  the  Par- 
liamentary stocks  or  funds  of  Great  Britain,  or  at  interest  upon 
Government  or  real  securities  in  England  or  Wales  (but  not  in 
Ireland),  or  on  security  of  leasehold  hereditaments  in  London  or 
in  the  county  of  Middlesex  not  having  less  than  sixty  years  to  run, 
and  directed  them  to  accumulate  the  income  of  such  investments 
at  compound  interest,  and  stand  possessed  of  the  accumulated  fund 
upon  trust,  if  the  tenant  for  life,  or  tenant  in  tail  male  by  purchase, 
or  in  tail  by  purchase,  during  whose  minority  the  said  rents,  issues, 
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twenty-one  years,  or  die  under  that  age  leaving  issue  entitled  or 


1874 


Pbescott 

V. 


inheritable  under  the  will,  to  pay  or  transfer  the  same  to  such 
tenant  for  life  or  tenant  in  tail  male,  or  in  tail,  his  or  her  executors 
or  administrators,  as  personal  estate  of  such  person,  but  if  the  tenant  Barker. 
for  life  or  tenant  in  tail  male  by  purchase,  or  in  tail  by  purchase, 
during  whose  minority  such  rents,  issues,  and  profits  should  have 
accumulated,  should  die  under  the  age  of  twenty-one  years  without 
leaving  issue  entitled  or  inheritable  imder  the  will,  then  upon  trust 
to  convert  the  fund  into  money  and  lay  out  the  proceeds  in  the 
purchase  of  lands,  tenements,  and  hereditaments  of  freehold  tenure 
for  an  estate  in  fee  simple  in  England  (the  county  of  BerJcs  to  be 
preferred),  and  that  the  hereditaments  so  purchased  should  be 
settled  and  assured  to  the  like  uses  as  were  by  the  will  declared 
concerning  the  said  hereditaments  thereinbefore  devised  in  strict 
settlement,  except  the  house  at  Stanlake. 

The  will  also  contained  a  power  of  sale  and  exchange  empower- 
ing the  trustees  during  the  life  of  any  tenant  for  life  entitled  in 
possession,  with  the  consent  of  such  tenant  for  life,  and  also  during 
the  minority  of  any  person  thereby  made  tenant  for  life,  or  in  tail 
male  by  purchase,  or  in  tail  by  purchase,  who,  if  of  full  age,  would 
for  the  time  being  be  entitled  to  the  possession  or  the  receipt  of 
the  rents  and  profits,  at  their  discretion,  to  sell  or  exchange  for 
other  manors,  lands,  and  hereditaments  in  England  or  Wales,  all 
or  any  of  the  premises  thereinbefore  devised  in  strict  settlement, 
and  to  invest  all  moneys  which  might  become  payable  on  any 
such  sale  or  exchange,  "  in  the  purchase  of  other  manors,  lands,  or 
hereditaments  in  England  or  Wales,  for  an  estate  of  inheritance  in 
fee  simple,  or  of  lands  of  a  leasehold,  or  copyhold,  or  customary 
tenure,  convenient  to  be  held  therewith,  or  with  any  hereditaments 
for  the  time  being  subject  to  the  existing  uses  or  trusts  of  this  my 
will."  And  the  testator  declared  that  the  trustees  should  settle 
and  assure  all  such  of  the  manors,  lands,  or  hereditaments  so  to 
be  purchased  or  taken  in  exchange  as  should  be  freeholds  of 
inheritance  to  the  uses,  upon  and  for  the  trusts,  intents,  and  pur- 
poses, and  with,  under,  and  subject  to  the  powers,  provisions,  and 
directions  to,  upon,  for,  with,  under  and  subject  to  which  the  here- 
ditaments, by  the  sale  or  exchange  of  which  the  purchase-money 
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L.  c.  of  the  hereditaments  so  as  aforesaid  directed  to  be  settled  should 
have  arisen,  or  in  exchange  for  which  the  hereditaments  so  as 
aforesaid  directed  to  be  settled  should  have  been  received,  would, 
in  case  the  same  had  not  been  sold  or  given  in  exchange,  have 
stood  settled ;  and  should  settle  and  assure  all  such  of  the  said 
manors,  lands,  or  hereditaments  so  to  be  purchased  or  taken  in 
exchange  as  should  be  of  leasehold,  copyhold,  or  customary  tenure, 
upon  and  for  such  trusts,  intents,  and  purposes,  and  with,  under, 
and  subject  to  such  powers,  provisions,  and  declarations  as  should 
or  might  correspond  with  and  be  similar  to  the  uses,  trusts,  intents, 
purposes,  powers,  provisions,  and  declarations  to,  upon,  for,  under, 
and  subject  to  which  the  hereditaments,  by  the  sale  or  exchange  of 
which  the  purchase-money  of  the  hereditaments  so  as  last  afore- 
said directed  to  be  settled  should  have  arisen,  or  in  exchange  for 
which  the  hereditaments  so  as  last  aforesaid  directed  to  be  settled 
should  have  been  received,  would  under  the  will,  if  not  so  sold  or 
given  in  exchange,  have  stood  settled  and  assured,  or  as  near 
thereto  as  the  different  tenure  and  quality  of  the  premises,  and  the 
rules  of  law  and  equity  would  admit  of.  "  And  so  that  if  any  of  the 
lands  purchased  or  taken  in  exchange  shall  be  held  by  a  lease  for 
years,  the  same  shall  not  vest  absolutely  in  any  person  hereby 
made  tenant  in  tail  male  by  purchase,  or  in  tail  by  purchase,  who 
shall  not  attain  the  age  of  twenty-one  years ;  but  on  his  or  her 
death  under  that  age,  shall  go,  devolve,  and  remain  in  the  same 
manner  as  if  they  had  been  freeholds  of  inheritance,  and  had  been 
settled  accordiugly." 

The  will  also  contained  the  following  bequest : — "  I  bequeath 
all  my  pictures,  prints,  books,  plate,  glass,  china,  ornamental  and 
other  clocks,  articles  of  linen,  household  goods,  furniture  and 
effects  whatsoever,  which  at  my  decease  shall  be  in  or  about  my 
said  mansion-house  at  StanlaJce,  unto  the  said  "  [trustees],  "  in 
trust  to  permit  the  same  to  go  along  with  and  be  used  and  enjoyed, 
so  far  as  the  rules  of  law  and  equity  will  permit,  by  the  person  or 
persons  who,  under  or  by  virtue  of  this  my  will,  shall  for  the  time 
be  in  the  possession  of,  or  entitled  to  the  receipt  of,  the  rents, 
issues,  and  profits  of  the  said  mansion-house  hereby  'devised  in 
strict  settlement ;  yet  so  that  the  same  shall  not  vest  absolutely  in 
any  person  hereby  made  tenant  in  tail  male  by  purchase,  or  in 
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tail  by  purchase,  of  the  said  mansion-house,  unless  such  person  L.  c. 
shall  attain  the  age  of  twenty-one  years ;  but  on  the  decease  of  any 
such  person,  being  tenant  in  tail  male  by  purchase,  or  in  tail  by 
purchase,  under  this  my  will,  shall  go,  devolve,  and  remain  in  the 
same  manner  as  if  they  had  been  freeholds  of  inheritance,  and  had  Bakker 
been  included  in  the  devise  in  strict  settlement  herein  contained 
of  the  said  mansion-house." 

The  will  then  contained  the  following  residuary  bequest : — "  I 
give  and  bequeath  all  the  money,  securities  for  money,  goods, 
chattels,  and  personal  estate  of  or  to  which  I  am  or  at  my  death 
shall  be  possessed  of  or  entitled,  either  at  law  or  in  equity,  or  of 
which  I  have,  or  at  my  death  shall  have,  power  to  dispose  by  will " 
to  his  trustees,  "  upon  trust,  at  their  discretion,  either  to  permit 
the  same  or  any  part  thereof  to  remain  in  its  actual  state  of  invest- 
ment so  long  as  they  should  think  fit,  or  to  convert  the  same  into 
money  and  invest  such  money  in  their  names  upon  Government  or 
real  securities  in  England  or  Wales  "  (but  not  in  Ireland)  "  or  on 
the  security  of  leasehold  houses  or  hereditaments  in  London  or 
the  county  of  Middlesex,  held  for  terms  of  years,  not  having  less 
than  sixty  years  to  run  at  low  ground  rents,"  or  in  certain  stocks 
or  shares  therein  mentioned.  And  the  testator  declared  that  his 
trustees  should  stand  possessed  of  his  said  residue,  stocks,  funds, 
and  securities,  and  the  income  thereof  (subject  to  the  payment  of 
a  certain  annuity,  and  to  a  trust  for  accumulating  £1500  a  year 
for  twenty  years  from  his  decease),  and  of  the  funds  to  arise  from 
such  accumulation,  upon  such  trusts  as  should  correspond  with 
and  be  similar  to  the  uses,  trusts,  &c.,  thereinbefore  declared  con- 
cerning the  hereditaments  thereinbefore  devised  in  strict  settle- 
ment ;  "  so  nevertheless  that  the  said  residuary  estate,  accumula- 
tions, and  premises  shall  not  vest  absolutely  in  any  person  hereby 
made  tenant  in  tail  male  by  purchase,  or  in  tail  by  purchase,  of 
the  same  hereditaments  and  premises,  unless  such  person  or  per- 
sons shall  attain  the  age  of  twenty-one  years  ;  but  on  the  decease 
of  any  such  person,  being  tenant  in  tail  male  by  purchase,  or  in 
tail  by  purchase,  under  or  by  virtue  of  this  my  will,  shall  go, 
devolve,  and  remain  in  the  same  manner  as  if  they  had  been  free- 
holds of  inheritance,  and  had  been  included  in  the  devise  in  strict 
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settlement  hereinbefore  contained  of  the  same  hereditaments  and 
premises." 

The  testator  made  a  codicil,  dated  the  18th  of  July,  1865,  by 
which  he  revoked  the  limitatiims  in  favour  of  C.  H.  Barker  and 
his  descendants,  he  having  died  without  issue,  and  in  default  of 
issue  of  his  said  sons  (r.  W.  Barker  and  Alfred  G.  Barker,  and  of  his 
daughter  Emma  B.  Barker,  under  the  limitations  contained  in  his 
will,  who  should  attain  twenty-one  or  marry,  devised  his  said  estate, 
real  and  personal  (subject  to  the  powers  therein  contained),  instead 
of  the  devise  for  the  use  and  benefit  of  his  own  right  heirs  as 
named  in  his  will,  to  the  use  and  for  the  benefit  of  his  said  sons,, 
George  W.  Barker  and  Alfred  G,  Barker,  equally  to  be  divided 
between  them,  and  their  respective  heirs,  executors,  and  adminis- 
trators, absolutely  and  for  ever. 

The  testator  died  in  November,  1868,  and  his  will  and  codicil 
were  proved  in  January,  1869. 

The  testator's  eldest  son,  George  W.  Barker,  died  in  September, 
1869,  without  having  been  married. 

The  testator's  second  son,  Alfred  Gresley  Barker,  had  three 
children,  all  of  whom  were  infants.  Two  of  them  were  born  in  th^ 
lifetime  of  the  testator,  and  one  after  his  death. 

The  testator  was  at  the  date  of  his  will  and  of  his  death  pos- 
sessed of  large  real  estates,  and  also  of  certain  leasehold  heredita- 
ments, producing  a  gross  rental  of  about  £760  per  annum,  situate  in 
Paddington.  These  leaseholds  were  held  for  terms  of  years,  of 
which  about  seventy  were  then  unexpired. 

The  question  was  whether  these  leaseholds  passed  under  the 
residuary  bequest  or  under  the  devise  of  the  testator's  messuages, 
lands,  and  hereditaments,  in  which  latter  case  the  interest  of  a 
tenant  in  tail  in  them  would  not  be  defeated  by  his  dying  under 
twenty-one,  and  they  would  not  be  subject  to  a  trust  for  conver- 
sion. Vice-Chancellor  Malins  having  decided  that  they  passed 
under  the  residuary  bequest,  Alfred  Gresley  Barker  and  his  chil- 
dren, who  were  born  in  the  testator's  lifetime,  appealed  (1). 


This  is  a  special  case  stated  for  tlie     solicitor  of  this  Court,  of  great  emi- 


(1)  1873.  Dec.  17. 
Sir  K.  Malins,  V.C.  :— 


opinion  of  the  Court  upon  the  question- 
whether,  by  a  particular  clause  in  the 
will  of  Mr.  George  Barker,  who  was  a 
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Mr.  Bristowe,  Q.C.,  and  Mr.  Gust^  for  the  Appellants : — 

By  1  Yict.  c.  26,  s.  26,  these  leaseholds  must  pass  by  the  general 
devise  unless  a  contrary  intention  appears  by  the  will.  We  submit 


-nence  and  long-standing,  his  leasehold 
■estates  have  passed. 

The  will  is  dated  in  1861.  It  is  a 
will,  therefore,  to  which  the  provisions 
'Of  the  Wills  Act  of  the  1st  Vict.  c.  26, 
apply.  The  testator  had  considerable 
freehold  estates,  and  also  leasehold 
'estates,  as  I  understand,  in  the  parish 
of  Padding f on f  and  loy  his  will  he  says, 

I  give  and  devise  the  mansion-house, 
hereditaments,  and  premises,  and  I 
also  give  and  devise  all  other  my  mes- 
-suages,  lands,  and  hereditaments  in 
the  county  of  BerJcSj  and  also  all  my 
lands  and  hereditaments  in  the  parish 
of  Padhury  and  elsewhere  in  the  county 
•of  BucJcs,  and  all  my  messuages,  lands, 
;and  hereditaments  in  the  county  of 
Middlesex,  and  all  other  lands  and 
hereditaments  (if  any)  wheresoever 
•situated  and  being  in  England,  belong- 
ing to  me  at  my  death,  to  the  use  of 
my  eldest  son,  GeorgeWilliam  BarherT 
He  gives  it  to  his  eldest  son  for  life, 
■then  to  his  issue  in  tail  male  and  tail 
.general,  with  remainder  to  his  second 
son  and  to  his  issue  for  life  in  tail  male, 
and  then  to  his  daughter  in  the  same 
manner,  and  he  winds  up  by  making  a 
devise  to  his  own  right  heirs.  He  also 
provides  that  in  the  case  of  any  person 
being  made  tenant  in  tail  born  in  his 
lifetime,  he  shall  not  be  tenant  in  tail, 
but  tenant  for  life,  with  remainder  to 
his  or  her  issue.  That,  therefore,  is  a 
will  which  shews  an  intention  on  the 
ipart  of  the  testator  to  tie  up  his  pro- 
perty as  long  as  the  rules  of  law  and 
■equity  will  permit. 

Having  made  this  devise,  which  may 
be  considered  as  a  devise  of  all  his  lands 
and  hereditaments  in  the  county  of 
Middlesex  and  elsewhere,  and  having 


given  these  lands  in  this  very  strict 
manner,  the  question  is,  whether  that 
passes  the  leasehold  property  which  he 
had  for  seventy  years  unexpired.  Now 
the  Wills  Act  is  very  express  in  its 
provisions.  The  26th  section  says, 
"Be  it  enacted  tliat  a  devise  of  the 
land  of  the  testator,  or  of  the  land  of 
the  testator  in  any  place,  or  in  the 
occupation  of  any  person  mentioned  in 
his  will,  or  otherwise  described  in  a 
general  manner,  and  any  other  general 
devise  which  would  describe  a  cus- 
tomary copyhold  or  leasehold  estate,  if 
the  testator  had  no  freehold  estate 
which  could  be  described  by  it,  shall 
be  construed  to  include  the  customary 
copyhold  and  leasehold  estates  of  the 
testator,  or  his  customary  co]3yhold 
and  leasehold  estates,  or  any  of  them 
to  which  such  description  shall  extend, 
as  the  case  m2LY  be,  as  well  as  free- 
hold estates,  unless  a  contrary  intention 
shall  appear  by  the  will." 

This,  therefore,  devises  the  lands  and 
hereditaments  in  every  part  of  England, 
and  will  certainly  pass  the  leasehold 
estates  in  question,  unless  by  the  will 
some  contrary  intention  shall  appear. 

Now  if  the  testator  had  ended  his 
will  with  the  ultimate  remainder  to  his 
own  right  heirs,  I  am  perfectly  clear 
that  there  is  nothing  in  the  will  up  to 
that  point  to  shew  a  contrary  inten- 
tion ;  and  then,  not  only  by  the  ex- 
press words  of  the  section  which  I  have 
just  read,  but  by  the  interpretation 
which  has  been  put  upon  that  section 
in  the  celebrated  case  of  Wilson  v. 
Eden  (11  Beav.  237;  5  Ex.  752;  1-1 
Beav.  317;  12  Q.  B.  474;  16  Beav. 
153),  first  by  the  Court  of  Exchequer 
on  the  special  case  sent  by  the  Master 
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that  there  is  here  no  such  proof  of  contrary  intention  as  will  take 
the  case  out  of  the  statutory  rule.  The  case  is  governed  by  Wilson 
V.  Eden  (1).    For  the  Court  to  give  effect  to  the  trifling  circum- 


of  the  Kolls ;  secondly,  by  the  Court  of 
Queen's  .Bench,  and  finally  confirmed 
by  Lord  Romilly  when  Master  of  the 
Kolls,  it  is  settled  that  although  there 
is  a  general  devise  or  bequest  of  the 
lands  of  the  testator  to  one  for  life, 
with  remainder  to  his  issue  in  tail,  with 
remainder  over,  the  inconvenience 
which  would  arise  from  holding  that 
the  leasehold  property  would  vest  in 
the  first  tenant  in  tail  from  the  moment 
of  his  birth  will  not  operate  against  the 
general  devise  ;  if,  therefore,  there  had 
been  nothing  more  in  this  will  than 
the  devise  of  these  lands  to  his  sons 
and  to  their  family  in  succession,  and 
then  to  his  daughter  in  the  manner  I 
have  mentioned,  I  am  clearly  of  opinion, 
not  only  by  the  words  of  the  will,  but 
by  Wilson  v.  Eden,  followed  as  it  has 
been  by  other  cases,  that  I  should  be 
bound  to  hold  that  these  leasehold 
estates  would  pass,  though  the  conse- 
quences would  be  to  vest  them  in  the 
first  tenant  in  tail  who  was  born,  abso- 
lutely, and  would  render  all  the  subse- 
quent limitations  inoperative.  But  the 
statute  says  "that  they  are  to  pass 
unless  a  contrary  intention  shall  appear 
by  the  will."  Now  how  is  that  to  be 
shewn  ?  Mr.  Bristoiue  has  argued  that 
a  testator  must  say  so  ;  but  if  that  had 
been  the  intention  of  the  Legislature 
the  language  would  have  been  different. 
Tt  would  then  have  been,  "  unless  the 
testator  shall  express  a  contrary  inten- 
tion." Here  it  is,  "  unless  a  contrary 
intention  shall  appear  by  the  will." 
What  is  the  meaning  of  that  ?  It  must 
be  that  the  Court,  having  the  construc- 
tion of  the  will  to  determine,  must  be 


satisfied  by  regarding  every  part  of  it,, 
either  from  one  part  or  from  all  the 
parts  taken  together,  and  be  able  to 
draw  the  conclusion  that  the  testator 
did  not  intend,  under  a  general  devise 
of  lands  and  hereditaments,  to  pass  the 
leasehold  property.  Accordingly,  in 
this  case,  Mr.  Cotton  very  properly 
conceded  that  if  the  will  had  been  as 
I  have  mentioned,  and  if  it  had  stopped 
after  the  limitation  to  the  right  heirs, 
that  would  not  be  sufficient  to  shew 
the  contrary  intention,  because  the 
same  limitations  occur  in  Wilson  v. 
Eden^  so  that  the  property  would  vest 
in  the  first  child  that  was  born,  abso- 
lutely in  tail.  In  that  case  the  ulti- 
mate limitation  was  to  Sir  "  William 
Eden  and  his  heirs  and  assigns."  The 
same  argument  was  raised  in  that  case 
as  has  been  raised  here.  It  was  said 
there  was  a  clear  intention  that  only 
the  real  estate  should  pass.  The  argu- 
ment was  rejected,  and  I  should  have 
been  bound  to  reject  the  argument  in 
this  case  were  it  not  for  the  fact  that 
by  other  parts  of  this  will  my  opinion  is 
that  the  testator  has  shewn  a  sufficient 
indication  of  intention  that  this  pro- 
perty should  not  pass  by  the  general 
devise.  Now  whatever  he  did  intend 
to  pass  by  the  general  devise,  over  that 
property  he  has  given  powers  of  sale 
and  exchange,  and  he  has  provided  that 
the  moneys  arising  from  the  sale  may 
be  invested  in  the  purchase  of  other 
lands  of  a  freehold  nature,  or  leasehold 
estates  conveniently  situated  to  he  held 
therewith.  If  it  had  stopped  there  it 
would  have  been  "  the  proceeds  of  free- 
holds or  leaseholds  convenient  to  be  . 


(1)  31  Beav.  237 ;  5  Ex.  752  ;  14  Bcav.  317 ;  18  Q.  B.  474 ;  16  Beav.  153. 
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stances  in  favour  of  the  Eespondeiits  in  this  will,  after  getting 
over  the  great  difficulty  arising  from  the  inapplicability  of  limita- 
tions in  strict  settlement  to  leasehold  estates,  would  be  straining  at 


held  therewith  to  be  invested  on  the 
same  trusts."  That  would  not  have 
altered  the  elfect  of  it. 

But  then  it  goes  on  to  provide  that 
if  leasehold  estates  are  bought— that 
is,  bought  under  the  general  devise  in 
strict  settlement — then  they  are  to  be 
settled  in  such  a  manner  as  that  they 
are  to  go  exactly  as  the  estates  sold 
would  have  gone,  and  he  has  then 
expressly  provided  that  they  shall  not 
vest  in  any  person  made  tenant  in  tail 
who  shall  die  under  the  age  of  twenty- 
one  years ;  therefore  distinctly  shewing 
that  he  did  not  intend  that  the  lease- 
holds should  pass,  because  if  they  had 
passed  by  this  devise  they  would  have 
vested  in  the  first  tenant  in  tail ;  and 
the  consequence  is  that  the  property 
which  is  sold  is  not  to  go  to  the  first 
tenant  in  tail,  but  is  by  this  expressly 
directed  to  be  tied  up  in  such  a  manner 
as  that  it  is  not  to  vest  in  any  tenant 
in  tail  by  purchase  who  does  not  attain 
the  age  of  twenty- one  years.  Now, 
therefore,  if  I  had  thought  that  he  had 
passed  his  leasehold  estates  before,  that 
shews  to  my  mind  that  he  would  have 
inserted  a  similar  clause,  that  the  lease- 
hold estates  comprised  in  the  proviso 
should  not  vest  in  any  person  made 
tenant  in  tail  who  should  not  attain 
the  age  of  twenty-one  years.  That  is 
one  circumstance  from  which,  I  think, 
it  may  fairly  be  concluded  what  his 
impression  was  (and  his  impression 
was  no  doubt  his  intention)  as  to  the 
leasehold  estates  passing  by  that  devise. 
^  Another  circumstance,  which  Mr. 
Cotton  very  strongly  adverted  to,  was, 
that  when  he  comes  to  an  accumulation 
clause  he  says  that  during  the  minority 
of  any  person  made  tenant  in  tail  the 


rents  are  to  be  accumulated,  and  by 
using  that  expression,  "  the  minority  of 
the  person  made  tenant  in  tail,"  I  think 
he  shews  that  he  knew  perfectly  well 
that  a  tenant  in  tail  dying  under  age 
could  not  dispose  of  an  estate  tail,  but 
that  it  would  go  over,  under  the  limita- 
tions contained  in  his  will,  to  the  issue 
of  that  tenant  in  tail  if  he  died  leaving 
issue,  if  not  it  would  go  over  to  the 
next  one  in  the  line  of  limitations ;  but 
he  provides  that  the  rents  and  profits 
during  the  minority  of  the  tenant  in 
tail  are  to  be  accumulated,  and  the 
accumulations  are  again  to  be  laid  out 
in  land ;  but  they  again  are  so  to  be 
settled  that  the  produce  of  these  accu- 
mulations are  not  to  vest  in  any  tenant 
in  tail  by  purchase  who  has  not  attained 
the  age  of  twenty-one  years. 

Then  another  circumstance  is  this : 
He  gives  his  chattels  in  strict  settle- 
ment. He  bequeaths  his  pictures, 
prints,  books,  plate,  glass,  china,  orna- 
mental and  other  clocks,  articles  of 
linen,  household  goods,  furniture,  and 
effects  whatsoever,  which  at  his  decease 
shall  be  in  or  about  his  mansion-house 
of  StanlaJce,  to  trustees  on  trust  to  go 
with  the  real  estate.  They  are  all  to 
go  together,  but  that  again  provides, 
"  so  that  the  same  shall  not  vest  abso- 
lutely in  any  person  hereby  made  tenant 
in  tail  male  by  purchase  or  in  tail  by 
purchase  of  the  mansion-house,  unless 
such  person  shall  attain  the  age  of 
twenty-one  years,  but,  on  the  decease 
of  any  such  person  being  tenant  in  tail 
male  by  purchase,  or  in  tail  by  pur- 
chase, under  or  by  virtue  of  this  my 
will,  shall  go,  devolve,  and  remain  in 
the  same  manner  as  if  they  had  been 
freehold  of  inheritance,  and  had  been 
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a  gnat  after  swallowing  a  camel.  Beeves  v.  BaJcer  (1)  is  in  favour 
of  giving  a  wide  effect  to  a  general  devise.    The  alteration  of  the 


included  in  the  devise  in  strict  settle- 
ment." 

Then  we  come  to  that  clause  which 
is  very  material,  if  I  am  right  in  con- 
sidering that  these  leaseholds  did  not 
pass  by  the  special  devise  which  I  have 
referred  to  of  the  general  estate.  He 
now  gives  his  general  residuary  per- 
sonal estate  in  these  terms:  "I  give 
and  bequeath  all  the  money,  securities 
for  money,  goods,  chattels  and  personal 
estate  of  or  to  which  I  am  or  at  my 
death  shall  be  possessed  of  or  entitled 
to  either  at  law  or  in  equity,  or  of 
which  I  have  or  at  my  death  shall 
have  power  to  dispose  of  by  will,  unto 
the  trustees  on  trust  either  to  permit 
and  sufifer  the  same  or  any  part  thereof 
to  remain  in  its  actual  state  of  invest- 
ment." Of  course  Mr.  Bristowe  has 
very  properly  conceded  that  if  the  lease- 
holds do  not  pass  under  the  first  clause 
they  will  pass  by  this,  under  the  de- 
scription of  personal  estate.  But  an 
observation  was  made  that  it  could  not 
apply  to  the  leasehold  estates  because 
he  speaks  of  the  present  investment, 
and  a  man  would  hardly  speak  of  lease- 
holds in  this  sense — to  remain  in  their 
present  state  of  investment :  but  red- 
dendo singula  singulis,  I  am  of  opinion 
that  those  words  apply  to  the  part  of 
the  property  which  is,  strictly  speaking, 
so  invested,  and  that  it  would  pass  that 
part  of  his  property  which  is  otherwise 
not  disposed  of. 

Now  what  are  they  to  do  with  his 
personal  estate.?  They  are  to  collect 
it,  and  it  is  to  remain  in  the  same  state 
of  investment,  or  it  is  to  be  "put  into 
other  investments.  Then  what  is  to  be 
done  ?    It  is  to  be  held  by  tlie  trustees 


in  such  a  manner  as  that  it  is  to  go  in 
strict  settlement.  They  may  also  lend 
the  money  on  leaseholds  not  having 
less  than  sixty  years  to  run,  and  then 
they  are  to  hold  it  in  strict  accordance 
with  the  limitations  contained  therein, 
of  his  real  estate,  so  that  whoever  is 
entitled  to  the  real  estate  is  also  to  be 
entitled  to  the  personal  estate.  But 
then,  again,  comes  this  provision :  *'  shall 
not  vest  absolutely  in  any  person  herebj'- 
made  tenant  in  tail  male  by  purchase, 
or  in  tail  by  purchase,  of  the  same 
hereditaments  and  premises,  unless  such 
person  or  persons  shall  attain  the  age 
of  twenty-one  years ;  but  on  the  decease 
of  any  such  person  being  tenant  in  tale 
male  by  purchase,  or  in  tail  by  pur- 
chase, under  or  by  virtue  of  this  my 
will,  shall  go,  devolve,  or  remain  in  the 
same  manner  as  if  they  had  been  free- 
holds of  inheritance  and  had  been  in- 
cluded in  the  devise  in  strict  settlement 
hereinbefore  contained."  Now  if  the 
testator  was  so  anxious,  first,  that  the 
accumulations  of  his  real  estate  should 
not  vest,  then  that  his  heir-looms  should 
not  vest  in  any  person  made  tenant  in 
tail,  and,  thirdly,  that  his  general  per- 
sonal estate  should  not  vest,  what  an 
absurdity  it  would  be  to  suppose  that 
he  intended  his  large  leasehold  estates 
should  vest,  and  that  he  should  make 
no  such  provision  as  to  them  as  he  had 
done  with  regard  to  the  others. 

Therefore  I  look  at  every  part  of  the 
will,  and  I  see  that  he  could  not  have 
intended  the  leaseholds  to  pass  by  the 
first  gift,  but  that  he  intended  them  to 
pass  by  the  second  gift,  and  that  they 
were  to  be  held  on  the  same  trusts  as 
his  general  real  estate,  so  that  they 


(1)  18  Beav.  372. 
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ultimate  limitation  by  the  codicil  is  a  strong  argument  for 
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should  not  vest  in  any  person  made 
tenant  in  tail  who  should  not  attain  the 
age  of  twenty-one  years. 

Then  Mr.  Bristowe  says  there  is  a 
codicil,  and  that  the  codicil  makes  a 
difference,  because  by  his  will  he  had 
wound  up  by  a  limitation  to  his  own 
right  heirs,  and  now,  by  the  codicil 
executed  in  1865,  and  reciting  the  limi- 
tations contained  in  his  will  with  regard 
to  his  real  estate,  he  says,  instead  of  the 
devise  "  for  the  use  and  benefit  of  my 
own  right  heirs,  they  are  to  go  to  the  be- 
nefit of  my  sons  " — that  is,  everything 
he  had  given  before;  the  words  are: 
*'  To  the  use  and  for  the  benefit  of  my 
said  sons  George  William  Barker  and 
Alfred  Oresley  Barker ,  equally  to  be 
divided  between  them  and  their  respec- 
tive heirs,  executors,  and  administra- 
tors, absolutely  and  for  ever."  Mr. 
Bristowe  argued  that  that  shews  that 
he  knew  very  well  that  in  the  original 
devise  there  was  real  and  personal  pro- 
perty, because  he  gives  it  to  his  heirs, 
executors,  and  administrators ;  but  that 
argument,  I  think,  entirely  falls  to  the 
ground  when  it  is  considered  that  he 
had  given  his  personal  property  to  be 
held  in  the  same  manner  as  his  real 
estate.  The  ultimate  limitation  with 
regard  to  that  will  be  to  his  right  heirs, 
which  will  mean  next  of  kin  or  legal 
personal  representatives,  but  now  he 
substitutes  his  two  sons.  By  the  first 
part  of  the  will  he  had  given  the  real 
estate,  by  the  second  part  he  had  given 
the  personal  estate,  and  as  to  both  he 
now  says,  "  I  give  it  to  them  and  their 
heirs  " — that  is,  the  real  estate  ;  "  and 
their  executors  " — that  is,  the  personal 
estate.  Therefore  that  fully  explains  it. 

Now,  therefore,  upon  these  clauses, 
beins;,  as  I  am,  bound  in  all  cases  of 


construction  of  written  instruments,  to 
look  at  the  instrument  in  every  part  of 
it  to  ascertain  what  the  intention  of  the 
parties  is — looking  at  every  part  of  this 
will,  and  seeing  the  inconvenience  that 
would  arise  from  allowing  the  property 
to  vest  absolutely  in  the  first  tenant  in 
tail  who  came  into  esse,  so  that  the  con- 
sequence would  be  that  if  George  Wil- 
liarrif  the  first  son,  had  had  a  child  who 
died  an  hour  after  its  birth,  the  pro- 
perty would  have  vested  in  him — al- 
though I  agree  with  Mr.  Bristowe  that 
that  would  not  have  been  suf6cient,  yet 
that  is  an  objection  which  was  over- 
ruled in  Wilson  v.  Eden,  and  that  alone 
would  not  have  done ;  but  when  I  find 
such  anxious  provisions  to  prevent  that 
consequence  happening,  I  come  to  the 
conclusion  that  it  was  not  inserted  with 
regard  to  the  property  comprised  in  the 
first  devise  because  he  considered  that 
he  had  only  passed  the  real  estate,  and 
that  with  regard  to  such  real  estate  no 
such  provision  was  necessary,  as  it 
would  not  vest  in  any  tenant  in  tail 
who  did  not  attain  the  age  of  twenty- 
one  years  and  had  not  executed  a  dis- 
entailing deed.  That  knowledge  I  must 
attribute  to  the  testator,  and  therefore, 
the  statute  not  requiring  that  there 
should  be  any  express  intention,  but  it 
being  only  a  "  contrary  intention  "  to 
be  collected  from  the  whole  will,  I  come 
to  the  conclusion  that  there  is  a  con- 
trary intention  shewn  by  this  will. 

The  first  question,  therefore,  will  be 
answered  in  the  affirmative,  and  the 
second  in  the  negative.  And  with  re- 
gard to  the  third  question,  I  am  of 
opinion  that  the  trustees  may  postpone 
the  sale  and  conversion  of  the  leasehold 
estate  for  the  present.  It  appears  that 
the  leasehold  estates  produce  a  gross 
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1874  Mr.  Cotton,  Q.C.,  and  Mr.  C.  Gomyns  Tucker,  for  the  child  of 

Prescott  Alfred  Gresley  Barker  born  after  the  testator's  death,  were  not 

Baekee.  called  upon. 


Lord  Selborne,  L.C.  : — 

We  are  of  opinion  that  the  Vice-Chancellor's  judgment  and 
decision  in  this  case  are  clearly  right. 

The  argument  of  the  Appellants  is  founded  on  the  26th  section 
of  the  Wills  Act ;  but^  as  we  understand  it,  the  object  of  that 
section  was  to  abrogate  a  merely  technical  rule  tending,  in  many 
cases,  to  defeat  the  intention  of  testators  using  language  in  its 
natural  sense,  and  not  to  establish  another  technical  rule  which, 
in  particular  cases,  might  have  a  like  effect  in  the  contrary 
direction.  The  intention  is  to  be  regarded,  and  the  only  effect 
of  that  section  is,  in  conformity  with  what  was  considered  by 
the  Legislature  to  be  the  natural  prima  facie  use  of  language, 
to  shift  the  onus  prohandi,  and  to  throw  it  on  those  persons  who 
deny  that  in  a  will "  lands  "  are  meant  to  include  leasehold  estates 
in  land.  To  that  extent,  of  course,  the  statute  operates  in  the 
Appellants'  favour,  because  the  word  "  lands  "  being  found  in  the 
part  of  the  will  under  which  the  Appellants  claim,  the  effect  of 
the  statute  is  to  throw  on  the  other  side  the  onus  jorohandi,  that 
the  word  "  lands  "  does  not  include  the  leaseholds  in  question.  But 
when  that  onus  ijrohandi  is  thrown  on  the  other  side,  all  that  they 
have  to  do  is  to  shew  to  the  Court  from  the  whole  will  sufficient 
grounds  to  satisfy  a  reasonable  man  that  the  intention  of  the 
testator  was  not  by  the  word  lands  "  to  pass  the  leasehold  estates. 
In  Wilson  v.  JEden  (1),  it  is  laid  down  by  the  Court  of  Queen's  Bench 
that,  in  acting  under  that  section,  the  Court  is  not  to  look  to  any 


rental  of  about  £762  per  annum,  and  opinion  tliat  tliey  are  at  perfect  liberty 

l  liat  they  are  held  for  long  terms  of  to  retain  them  for  at  least  twenty  years 

years,  of  which  about  seventy  years  are  if  they  think  that  the  property  is  still 

now  unexpired,  and  that  they  have  in-  likely  to  increase  in  value.    The  third 

creased  in  value  since  the  death  of  the  question  will,  therefore,  be  answered  in 

testator.    Upon  that  statement  I  am  of  the  affirmative. 

(1)  18  Q.  B.  474. 
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technicalities,  but  to  collect  the  intention  from  the  whole  will —  L.  C 
a  sound  maxim  in  all  cases.  I  was  reminded,  by  the  nature  of  the 
argument  on  the  other  side,  of  a  somewhat  parallel,  although  con- 
verse case,  not  depending  on  the  statute — Coard  v.  Holderness  (1)  Pkescott 
— where  a  testator  gave  all  his  estate,  effects,  and  property,  what-  Barkek. 
soever  and  wheresoever,  which  he  was  or  might  be  possessed  of 
or  entitled  to,  upon  trust  for  his  children,  plainly  throwing  on 
the  heir-at-law  the  onus  prohandi  to  shew  that  the  real  estate  did 
not  pass.  That  onus  prohandi,  in  the  case  of  Coard  v.  Holderness, 
was  held  to  be  satisfied  by  a  process  similar  in  principle  to  that 
which  the  Vice-Chancellor  has  applied,  and  which  we  apply  to  the 
present  will ;  that  is,  by  looking  at  all  the  subsequent  parts  of  the 
disposition,  and  seeing  whether  you  would  or  would  not,  by 
holding  the  gift,  (as  prima  facie  it  ought  to  be  held,)  to  include 
real  estate,  produce  inconsistency,  and  be  defeating  and  departing 
from  the  intention  indicated  by  expressions  occurring  from  time  to 
time  in  subsequent  places.  The  Master  of  the  Rolls  in  that  case 
stated  thus  the  principle  on  which  he  proceeded,  which  I  think  is 
equally  applicable  here  (2) : — "  I  am  of  opinion  that  the  burthen  of 
proof  is  thrown  upon  the  heir-at-law  to  shew  that  these  words  are, 
according  to  the  settled  rules  of  construction,  to  be  cut  down  so  as 
to  include  personal  estate  only.  I  think  that  the  rest  of  the  will 
does  justify  the  Court  in  coming  to  the  conclusion  that  these  words 
were  intended  to  be  confined  to  personal  estate.  The  view  I  take 
of  this  case  is  this :  that  these  words  are  to  be  construed  with  due 
regard  to  the  general  scope  and  object  of  the  testator,  and  that  for 
this  purpose  the  whole  will  must  be  looked  at  together." 

Looking  at  the  present  will,  the  first  thing  to  be  considered  is 
the  fact,  which,  and  which  alone,  is  common  to  the  present  case 
and  Wilson  v.  Eden,  that  the  gift,  in  which  the  Appellants  con- 
tend that  the  leasehold  estates  are  included,  is  a  gift  to  uses  in 
strict  settlement,  which,  in  their  entirety  and  integrity,  cannot  be 
applied  to  leasehold  estates,  but  must,  more  or  less,  fail — that  is, 
fail  from  the  time  at  which  the  first  tenant  in  tail  is  reached ; 
there  they  must  stop  by  the  irresistible  operation  of  law  as  to  the 
leasehold  estates,  while  they  would  go  on  as  to  the  freeholds.  The 
whole  intention,  therefore,  apparently  indicated  by  such  a  settle- 
(1)  20  Beav.  147.  (2)  20  Beav.  152. 
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L.  C.  ment,  is  capable  of  takiog  effect  as  to  the  freehold  estates,  but  is 
not  capable  of  taking  effect  as  to  the  leasehold  estates.  Lord 
N^v^  Langdale  appears  to  have  thought,  in  Wilson  v.  Eden  (1),  that 
Prescott  ^j^-g  alone  was  a  sufficient  ground  for  holding  that  the  intention 
Barker,  could  not  be  to  include  leasehold  estates,  and  Mr.  Cust  urged  that 
overcoming  that  difficulty  was  like  swallowing  a  camel,  and  that 
all  the  other  difficulties  in  this  will  are,  in  comparison  to  it,  but  as 
gnats.  I  think  that  Lord  Langdale,  who  was  an  eminent  Judge, 
had  at  least  this  reason  for  his  opinion — that  a  construction  which 
cannot  take  effect  equally  as  to  all  the  subjects  of  the  gift  when 
tliey  are  blended  together  is  probably  and  prima  facie  one  which 
had  not  presented  itself  to  the  mind  of  the  testator  as  involving 
that  result.  The  Courts  of  Law,  however,  and  eventually  this 
Court,  came  to  the  conclusion,  that  the  fact  of  the  devise  being  to 
limitations  in  strict  settlement  was  not  by  itself  sufficient  to  exclude 
leaseholds ;  and  the  argument  now  seems  to  be  that,  because  it  is 
not  sufficient  when  standing  alone,  it  is  to  have  no  weight  at  all 
when  accompanied  by  various  other  indications  in  the  context  of 
the  will.  I  am  not  surprised  that  the  Courts  of  Law  should  have 
come  to  the  conclusion  arrived  at  in  Wilson  v.  Eden.  It  is  not  at 
all  necessary  for  me  to  express  any  opinion  as  to  that  authority, 
by  which  undoubtedly  we  are  bound ;  but  I  am  not  surprised  at  it, 
because  we  know  that  in  other  cases  not  depending  upon  statute 
— such  as  Forth  v.  Chapnan  (2) — the  Courts  of  Law  had  be- 
come accustomed  to  very  violent  divorces  of  different  kinds  of  pro- 
perty, which  the  testator  had  dealt  with  by  a  single  disposition, 
and  which  he  apparently  had  intended  to  go  together.  But,  ad- 
mitting that  limitations  in  strict  settlement  would  not  by  them- 
selves sufficiently  discharge  the  burden  of  proof  here  lying  upon 
the  Respondents,  what  is  the  present  will  ? 

The  first  thing  that  strikes  us  in  this  will,  and  which  is  entirely 
different  from  anything  in  Wilson  v.  Eden,  is  this — that  whereas 
in  Wilson  v.  Eden  there  was  a  gift  of  land  in  strict  settlement  to 
one  set  of  persons,  and  a  gift  of  the  testator's  residuary  personal 
estate  absolutely  to  another  person,  here  we  have  on  the  whole 
will  the  most  perfect  evidence  of  intention  on  the  part  of  the  tes- 
tator to  keep  his  whole  estate,  personal  as  well  as  real,  together, 
(1)  11  Bcav.  237.  (-')  1  P.  Wms.  663. 
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and  make  the  whole,  by  the  most  effectual  legal  means  which  he  L.  c. 
could  employ,  the  subject  of  one  strict  settlement  in  favour  of  one 
designated  succession  of  persons,  whom  he  intended  to  take  bene- 
ficially  OEC  part  as  well  as  the  rest,  as  far  as  possibly  could  be  done  Prescott 
consistently  with  the  rules  of  law  and  equity.  When  we  follow  Barker. 
that  scheme  in  detail,  we  find,  as  it  appears  to  me,  almost  at  every 
step  where  we  could  possibly  look  for  special  indications  of  pur- 
pose, indications  of  a  purpose  inconsistent  with  that  separation 
and  divorce  of  the  leaseholds  from  the  freeholds  which  would  be 
the  practical  result  of  the  success  of  the  Appellants'  argument. 
There  is  a  clause,  the  force  and  effect  of  which  I  had  not  distinctly 
perceived  until  it  was  drawn  to  our  attention  in  reading  the  judg- 
ment of  the  Yice- Chancellor,  which  furnishes  a  strong  argument 
as  to  the  testator's  intention.  It  is  this — that  as  often  as  any 
person,  who  under  the  previous  words  was  designated  as  tenant  for 
life  or  tenant  in  tail  by  purchase,  should  be  under  the  age  of 
twenty-one,  the  testator's  trustees  should  enter  into  the  possession 
or  the  receipt  of  the  rents,  issues,  and  profits  of  the  same  premises 
— evidently  all  and  every  part  of  them — and  receive  and  invest 
and  accumulate,  subject  to  maintenance  and  proper  charges,  tlie 
whole  of  those  rents  during  the  minority  of  the  tenant  for  life  or 
tenant  in  tail  by  purchase,  and  if  that  person  attained  twenty-one, 
then  pay  over  to  him  the  accumulated  rents,  and  if  he  died  under 
twenty-one,  then  invest  those  accumulated  rents  in  the  purchase  of 
freehold  land  to  be  settled  to  the  same  uses.  It  seems  difficult,  if 
not  impossible,  to  reconcile  the  operation  of  that  clause  with  the 
argument,  which,  as  soon  as  ever  a  tenant  in  tail  comes  into  esse^ 
vests  in  him  absolutely  the  whole  of  the  leaseholds,  there  being  in 
this  part  of  the  will  no  provision  whatever  to  prevent  leaseholds,  if 
they  pass  by  the  words,  from  vesting  absolutely  in  the  first  tenant 
in  tail  at  the  moment  of  his  birth,  or  at  the  moment  of  the  tes- 
tator's death,  as  the  case  might  be.  That  is  the  first  indication, 
and  I  think  it  a  very  strong  one.  The  second  is  furnished  by  the 
power  of  sale,  which  applies  to  the  whole  property ;  and  so,  if  lease- 
holds pass,  to  leaseholds  as  much  as  to  freeholds : — the  proceeds  of 
sales  under  that  power  of  sale  are  to  be  invested  "in  the  purchase 
of  other  lands  or  hereditaments  in  England  or  Wales  for  an  estate 
or  estates  of  inheritance  in  fee  simple,  or  of  lands  of  a  leasehold 
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— the  first  place  in  which  leaseholds  are  expressly  mentioned  in 
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the  will,  except  in  a  clause  referring  to  them  as  a  security  on  which 
money  might  be  lent,  which  is  not  material.  The  testator,  there- 
Barker.  fore,  authorizes  an  investment,  not  in  any  leaseholds,  but  in  lease- 
holds convenient  to  be  held  with  the  settled  estates,  of  money  that 
might  have  arisen  from  a  sale  of  part  of  the  settled  estates ;  and 
he  goes  on  to  distinguish  what  is  to  be  done  in  the  case  in  which 
freeholds  are  purchased,  and  in  the  case  in  which  leaseholds,  copy- 
holds, or  customary  estates  are  purchased.  If  freeholds  of  inherit- 
ance are  bought,  they  are  to  be  settled  to  the  same  uses  to  which 
the  hereditaments,  by  the  sale  or  exchange  of  which  the  purchase - 
money  should  have  arisen,  previously  stood  settled ;  the  word  "here- 
ditaments" alone  being  used  as  signifying  the  subject-matter  of  the 
sale,  but  which  might  be  anything  that  was  part  of  the  settled 
estates,  and  "hereditaments"  being  a  word  which,  after  the  statute, 
as  I  conceive,  as  well  as  before,  means  heritable  property.  If  the 
property  purchased  is  freehold  of  inheritance,  it  is  to  be  settled  to 
the  same  uses ;  but  if  it  is  of  leasehold,  copyhold,  or  customary 
tenure,  then  it  is  to  be  settled  in  a  difierent  way.  [His  Lordship 
here  read  the  trust  for  settlement  of  the  customary  copyhold  and 
leasehold  estates,  with  the  clause  preventing  leaseholds  for  years 
from  vesting  absolutely  in  a  tenant  in  tail  dying  under  twenty- 
one.]  Now  let  us  consider  the  effect  of  that.  If  leaseholds  for 
years  were  included  in  the  settlement,  and  were  sold  under  the 
power  of  sale,  the  proceeds  of  that  sale  could  not  be  invested  in 
other  leaseholds  to  be  settled  on  the  same  trusts  as  the  leaseholds 
which  had  been  sold,  but  upon  different  trusts,  which  would  pre- 
vent a  tenant  in  tail  by  purchase  from  taking  absolutely  if  he  died 
under  twenty -one.  There  is  an  equally  careful  provision  to  pre- 
vent the  heir-looms  in  the  mansion-house  from  vesting  absolutely 
in  a  tenant  in  tail  dying  under  twenty-one ;  but  I  agree  that,  as  the 
reference  there  is  to  the  limitations  of  the  mansion-house,  and  not 
of  the  other  property,  that  argument  has  not  in  all  points  the  same 
cogency. 

Lastly,  we  come  to  the  gift  of  all  the  testator's  personal  estate, 
which  most  clearly  includes  the  leaseholds  if  they  do  not  pass 
under  the  previous  gift.    Directions  are  given  for  allowing  it  to 
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remain  in  its  actual  state,  or  to  convert  it  and  invest  the  proceeds      i..  c. 
on  such  stocks,  funds,  or  securities  as  therein  mentioned ;  direc-        ^'  '^'^* 
tions  are  given  for  payment  of  an  annuity,  and  for  the  accumula-  Ifjl 
tion  of  £1500  a  year  to  form  an  accumulated  fund  ;  and,  subject  P^^escott 
to  these  directions,  the  whole  residuary  personalty,  including  the  Barkeu. 
accumulated  fund,  is  to  be  held  upon  trusts  corresponding  with  the 
uses  of  the  estates  devised  in  strict  settlement,  with  a  proviso  pre- 
venting its  vesting  absolutely  in  any  tenant  in  tail  by  purchase  who 
does  not  attain  twenty-one.    To  my  mind,  there  is  in  every  one  of 
those  clauses  a  distinct,  and  in  the  whole  of  them  a  cumulative, 
indication  of  intention  that  leaseholds  should  not  pass  by  the 
specific  devise  in  the  settlement,  but  should  pass  by  the  ultimate 
gift  of  the  personal  estate ;  and  therefore  I  am  of  opinion  that  the 
Vice-Chancellor's  decree  must  be  affirmed  with  costs. 


SiE  W.  M.  James,  L.J. 

I  am  of  the  same  opinion.  I  cannot  say  that  I  do  not  to  some 
extent  agree  with  Mr.  Cusf  when  he  says  that  a  camel  was  swal- 
lowed in  the  case  of  Wilson  v.  Eden, 


SiK  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  I  do  not  know  that  I  quite  agree 
with  that  last  observation,  because  I  think  that  if  the  testator  in 
Wilson  V.  Eden  had  been  asked  whether  he  intended  the  leaseholds 
to  go  with  the  freeholds,  he  would  have  said,  "  Yes,"  and  that  if 
the  present  testator  had  been  asked  the  same  question,  he  would 
have  said,  "  No." 


The  Lord  Justice  James: — I  agree  in  that  remark. 


Solicitors :  Messrs.  Bowler,  Feake,  &  Bird, 
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Bankruptcy— Jurisdiction — Partnership  wound  up  in  Chancery — Order  for 
Sale  of  Partnership  Business — Bankruptcy  Act,  1861,  s.  137 — Bankruptcy 
Actj  1869,  s.  72 — Alleged  Misconduct  of  Assignee — Bill  hy  Purchaser  offering 
to  give  up  his  Purchase  on  heing  repaid  his  Purchase-money  and  Interest. 

One  of  the  partners  in  a  distillery  business  filed  a  bill  in  Chancery  against 
his  co-partners  for  the  dissolution  of  the  partnership,  and  a  decree  was  made 
for  a  dissolution,  and  afterwards  an  order  was  made  for  a  sale  of  the  business 
and  property  as  a  going  concern  by  public  auction.  During  the  progress  of 
the  suit  the  Plaintiff  became  bankrupt,  and  the  creditors'  assignee  sold  the 
bankrupt's  interest  in  the  partnership  property  to  his  co-partners,  and  pro- 
cured an  order  of  the  Court  of  Chancery  sanctioning  the  sale.  The  co- 
partners then  sold  the  whole  business  to  a  purchaser,  and  the  creditors  were 
paid  20s.  in  the  pound  out  of  the  purchase-money.  New  assignees  were 
afterwards  appointed,  who  obtained  an  order  in  the  Court  of  Bankruptcy,  at 
the  instance  of  the  bankrupt,  to  set  aside  the  sales  as  being  made  collusively, 
and  at  an  undervalue : — 

Heldj  on  aj)peal  (reversing  the  order  of  the  Chief  Judge),  that  there  was 
no  breach  of  trust  on  the  part  of  the  assignee  in  selling  the  share  of  the  bank- 
rupt partner  by  private  contract,  and  that  there  was  no  proof  of  collusion  in 
obtaining  the  order  for  sale ;  but  it  appearing  to  the  Court  that  the  valuation 
of  the  property  for  the  purpose  of  the  sale  had  in  some  respects  been  made 
on  an  erroneous  principle,  a  reference  was  directed  as  to  the  true  value  of 
the  property,  the  purchaser  consenting  to  pay  any  excess  which  might  be 
found  due  from  him  on  such  reference : 

Heldj  also,  that  the  137th  section  of  the  Bankruptcy  Act,  1861,  does  not 
apply  to  a  sale  of  a  bankrupt's  interest  in  a  partnership  of  which  some  of  the 
partners  are  solvent : 

Held,  also,  that  the  72nd  section  of  the  Bankruptcy  Act,  1869,  does  not 
enable  the  Court  of  Bankruptcy  to  draw  within  its  jurisdiction  property  or 
the  owners  of  property  not  vested  in  the  trustee,  and  not  originally  subject 
to  the  administration  in  bankruptcy  ;  and  a  fortiori  does  not  authorize 
that  Court  to  work  out  a  decree  which  has  been  made  in  Chancery  against 
such  persons. 

George  MOTION,  who  afterwards  became  bankrupt,  cariied 
on  the  business  of  a  distiller  in  partnership  with  John  Bay  and 
Edward  Netierville  Briggs.  By  the  partnership  articles  the  profits 
were  to  be  divided  into  twentieths,  of  which  Motion  was  entitled 
to  nine,  John  Hay  to  five,  and  Briggs  to  six.  Motions  share  of  the 
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capital  was  stated  in  the  articles  to  be  £12,000,  John  Hays  £10,000, 
and  Briggs  £12,000. 

In  January,  1864,  John  Hay  filed  a  bill  in  Chancery  against  his 
partners,  praying  for  a  dissolution  of  the  partnership,  and  seeking 
to  charge  Motion  with  a  sum  of  £6000  in  taking  the  partnership 
accounts,  for  which  sum,  however,  the  Vice-Chancellor  decided  he 
was  not  liable.  In  April,  1864,  a  cross  bill  was  filed  by  Motion 
against  his  partners,  also  praying  for  a  dissolution  of  the  partner- 
ship ;  and  in  the  same  month  a  decree  was  made  in  both  suits, 
whereby  it  was  ordered  that  the  partnership  should  be  dissolved 
as  from  the  30th  of  April,  1864,  and  accounts  were  directed  to  be 
taken  of  the  partnership  dealings  and  transactions.  It  was  also 
ordered  that  the  business,  property,  and  effects  of  the  partnership 
should  be  sold  as  a  going  concern,  with  the  approbation  of  the 
Judge,  and  each  of  the  partners  was  to  be  at  liberty  to  bid  at 
the  sale.  A  receiver  was  appointed  to  collect  the  debts  and  to 
manage  the  business. 

The  business  had  formerly  belonged  to  William  Hay,  and  he 
sold  it  to  Bohert  Burdett  on  behalf  of  the  three  partners.  At  this 
time  there  were  debts  due  to  William  Hay  from  his  customers  and 
others  which  were  not  included  in  the  sale.  The  collection  of 
these  debts  was  entrusted  by  him  to  the  three  partners,  his  suc- 
cessors; and  in  respect  of  moneys  received  by  them  on  account  of 
these  debts  they  became  indebted  to  him  in  a  considerable  sum. 
He  filed  a  bill  against  them  and  Burdett^  and  in  July,  1864,  he 
obtained  an  order  for  the  payment  to  him  by  the  Defendants  of  a 
sum  of  £6000.  This  order  not  having  been  obeyed,  William  Hay 
issued  attachments  against  Motion,  Briggs^  and  Burdett,  to  enforce 
it.  One  only  of  the  attachments  was  executed,  and  that  was 
against  the  bankrupt  Motion^  who,  in  March,  1865,  was  arrested 
and  lodged  in  Whitecross  Street  prison.  On  the  31st  of  May,  1865, 
while  he  was  in  prison,  he  was  adjudicated  a  bankrupt  on  a  debt 
alleged  to  be  due  to  Burdett,  to  which,  however,  Mr.  Frederick 
Moojen,  an  attorney,  was  beneficially  entitled.  Moojen  was  the 
brother-in-law  of  Briggs,  and  he  had,  before  and  after  the  forma- 
tion of  the  partnership,  acted  as  the  solicitor  of  Motion,  He  had 
appeared  for  and  acted  as  the  solicitor  of  Motion  in  the  partnership 
suits  for  some  time,  but  had  ceased  so  to  act  before  Motions  arrest. 
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On  the  15th  of  July,  1865,  J.  Johnstone  was  appointed  creditors' 
Motion  assignee  in  the  bankruptcy.  He  accepted  the  office  at  the  request 
^ —  of  Moojen,  at  whose  request  also  he  appointed  Mr.  Chidley  his 
V.  solicitor.  Subsequently  Moojen  became  dissatisfied  with  him,  and 
after  the  matter  had  been  considered  at  several  meetings  of 
creditors,  Johnstone  was  removed,  and  Thomas  Cooper  Goxo7i, 
who  represented  creditors  to  a  large  amount,  was  appointed 
assignee  in  his  place,  and  the  appointment  was  confirmed  by  the 
Commissioner. 

In  December,  1865,  an  offer  was  made  by  a  person  named 
Tahernacle,  who  was  said  to  have  been  an  agent  of  the  bankrupt, 
to  buy  the  business  and  the  lease  and  plant  of  the  distillery  for 
£23,000,  but  the  offer  was  objected  to  by  the  other  partners  and 
was  withdrawn.  Coxon  was  then  made  a  Defendant  to  the  Chancery 
suits,  and  the  proceedings  for  a  sale  were  resumed. 

An  offer  was  made  on  behalf  of  John  Hay  and  Briggs  to  pur- 
chase the  bankrupt's  interest  for  £15,000,  but  it  was  rejected 
by  the  assignee.  In  July,  1868,  John  Say  and  Briggs  carried  into 
Chambers  a  proposal  to  purchase  the  entirety  of  the  partnership 
property  for  £30,000.  That  offer  was  opposed  by  Coxon  as  in- 
adequate, and  on  the  31st  of  July,  1868,  an  order  was  made  that 
the  whole  of  the  partnership  premises,  plant,  and  effects,  should 
be  sold  by  public  auction  as  a  going  concern  ;  that  John  Hay  should 
have  the  conduct  of  the  sale,  but  that  neither  he  nor  Briggs  should 
have  liberty  to  become  purchasers ;  and  that  John  Hay  should  sell 
the  debts  due  to  the  partnership,  with  the  approbation  of  the 
Judge,  the  proceeds  to  be  paid  into  Court  to  the  credit  of  the  two 
causes. 

In  August,  1868,  B,  W.  Motion,  a  brother  of  the  bankrupt, 
entered  into  communication  with  Moojen,  and  it  was  proposed  in 
the  course  of  these  negotiations  that  all  matters  in  difference 
should  be  settled  by  arbitration  without  the  intervention  of  legal 
advisers,  and  that  Mr.  George  Maule,  who  had  advanced  money  to 
and  become  surety  for  the  partners,  should  be  arbitrator  for  J".  Hay 
and  Briggs,  and  that  a  Mr.  States  should  be  arbitrator  for  the  bank- 
rupt and  his  assignee. 
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In  January,  1869,  Mr.  Coxon  died,  and  on  the  19th  of  February,  L.  C. 
1869,  Mr.  Staunton  was  appointed  assignee  in  his  place.  He  had 
been  solicited  to  become  assignee  by  Moojen,  who  had  interested 
himself  to  procure  his  election,  and  in  particular  had  induced  Maule  ^Qr/^^^ 
to  prove  in  the  bankruptcy  for  a  debt  of  £5000  which  was  due  to 
him  from  the  partnership,  in  order  to  be  enabled  to  vote  at  the 
meeting  of  creditors.  Mr.  Staunton  appointed  Mr.  Ghidley  his 
solicitor. 

The  negotiations  for  a  reference  to  arbitration,  however,  still 
continued,  and  on  the  15th  of  March,  1869,  Messrs.  Linhlater  &  Co,, 
who  were  then  acting  as  solicitors  for  the  bankrupt,  sent  to  Moojen, 
and  also  to  Chidley,  the  draft  of  an  agreement  for  reference  to  the 
arbitration  of  Maule  and  States.  On  the  16  th  of  April  Moojen 
wrote  to  Messrs.  LinMater  a  letter,  in  which  he  said,  "  We  believe 
the  necessary  steps  are  being  taken  to  pass  the  receiver's  accounts, 
and  when  that  is  done  we  do  not  see  the  slightest  difficulty 
in  bringing  matters  to  a  satisfactory  conclusion."  On  the  19th 
of  the  same  month  Mr.  Ghidley  returned  to  Messrs.  LinMater  the 
draft  agreement  for  reference,  with  a  letter,  in  which  he  intimated 
that  he  could  not  advise  the  assignee  to  consent  thereto. 

Up  to  this  time  the  bankrupt  and  his  advisers  believed  that 
the  reference  would  proceed.  However,  in  fact,  on  the  15th  of 
April,  1869,  before  either  of  the  last-mentioned  letters  was  written, 
Staunton  had  entered  into  an  agreement  with  Briggs  and  John 
Hay  for  the  sale  to  them  by  private  contract  of  the  bankrupt's 
interest  in  the  partnership  property.  This  agreement  contained 
a  recital  that  Staunton  had  agreed,  at  the  request  of  the  majority 
of  the  creditors  of  the  bankrupt,  notwithstanding  the  order  of 
the  31st  of  July,  1868,  to  enter  into  the  agreement  thereinafter 
expressed,  and  by  it  Staunton  as  assignee  agreed  that  he  would, 
subject  to  the  approbation  of  the  Judge,  sell  to  Briggs  and  John 
Hay,  and  they  agreed  to  purchase,  all  the  estate  and  interest  of 
Staunton  as  assignee  of  and  in  the  partnership  assets,  at  the  price 
and  in  manner  thereinafter  mentioned ;  that,  in  the  event  of  the 
amount  of  the  purchase-money  not  being  agreed  upon  by  mutual 
consent  between  the  parties,  the  accounts  of  the  partnership  should 
be  taken  by  the  Chief  Clerk  in  the  suits,  and  that  the  amount 
which  the  Chief  Clerk  should  ascertain  and  fix  as  the  value  of  the 
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estate  and  interest  of  Staunton  as  assignee  in  the  partnership 
assets  should  be  deemed  and  taken  to  be  the  price  which  should  be 
paid  to  him  by  Briggs  and  John  Hay  for  the  estate  and  interest 
thereby  agreed  to  be  purchased ;  and  that  a  deposit  of  £2000  in 
part  payment  of  the  purchase-money  should  be  paid  to  Staunton 
by  Briggs  and  John  Hay  on  the  execution  of  the  agreement,  and 
the  balance  should  be  paid  within  one  month  from  the  time  when 
the  value  of  such  estate  and  interest  should  have  been  ascertained 
and  fixed  as  aforesaid. 

Consequent  upon  this  agreement,  Messrs.  Good  &  Daniel,  ac- 
countants, were  employed  to  make  a  valuation  of  the  bankrupt's 
interest  in  the  partnership  estate  and  effects,  and  they  were  in- 
structed in  so  doing  to  treat  the  partners  as  entitled  to  the  profits 
made  after  the  30th  of  April,  1864,  in  equal  shares.  These  in- 
structions were  alleged  by  Staunton  to  be  the  result  of  a  compro- 
mise, the  consideration  for  which  was  the  abandonment  by  John 
Hay  of  all  right  to  appeal  from  the  decision  of  the  Vice-Chancellor 
made  in  March,  1865,  and  it  was  alleged  that  conflicting  opinions 
had  been  given  by  counsel  as  to  the  interests  of  the  partners  in 
the  profits  earned  after  the  dissolution.  In  July,  1869,  they  made 
a  report  in  accordance  with  their  instructions,  in  which  they  stated 
that  the  value  of  the  bankrupt's  interest  was  £13,025,  subject  to 
four  items  not  then  ascertained,  which  were  subsequently  settled 
at  £1008  7s.  6c?.,  and  upon  this  report  and  certain  affidavits  made 
in  support  of  it  an  order  in  the  partnership  suits  was  obtained  in 
Chambers  on  the  15th  of  July,  1869,  directing  the  payment  of 
t^ie  sum  last  mentioned,  and  that  Mr.  Staunton  should  thereupon 
execute  (as  in  fact  he  afterwards  did)  an  assignment  of  the  bank- 
rupt's estate  and  interest  to  John  Hay  and  Briggs.  Among  the 
affidavits  was  one  made  by  Mr.  Chidley,  in  which  he  stated  at  length 
the  previous  agreement  of  April,  1869,  and  expressed  his  belief 
that  it  would  be  for  the  benefit  of  all  parties,  "  and  particularly 
those  interested  in  the  estate  of  the  bankrupt,  that  the  sum  of 
£13,025  should  be  accepted  for  the  purchase  of  the  share  or 
interest  in  the  partnership  of  the  bankrupt  and  his  assignee."  In 
an  affidavit  made  by  Mr.  Good  at  the  same  time  there  were  similar 
statements,  and  upon  these  affidavits  the  order  of  the  15th  of  July, 
1869,  was  procured  upon  the  application  of  Mr.  Staunton.  The 
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£2000  deposit  mentioned  in  the  agreement  was  advanced  for  the      L.  c. 
purpose  by  Maule,  and  was  received  by  the  assignee,  and  the  rest  ^' 
of  the  price,  including  the  sum  of  £1008  7s.  6d,  was  also  after- 
wards  paid  to  the  assignee  out  of  moneys  advanced  by  Maule.   At  -^iqt^Iq^ 
a  meeting  of  the  bankrupt's  creditors  held  shortly  afterwards  a 
dividend  of  20s.  in  the  pound  was  declared,  and  it  was  subse- 
quently paid  to  the  creditors. 

On  the  14th  of  July,  1869,  the  bankrupt  wrote  to  Staunton, 
protesting  against  the  contemplated  sale  to  /.  Hay  and  Briggs,  and 
asking  him  to  state  frankly  whether  he  intended  to  persevere  in 
carrying  out  the  contract  for  the  sale  of  his  interest  in  the  dis- 
tillery to  persons  whom  the  Vice-Chancellor  strictly  prohibited 
from  buying  it,  or  whether  he  meant  to  abandon  it  and  proceed 
with  the  sale  as  directed  by  the  Vice-Chancellor. 

In  answer  to  this  letter,  Ghidley,  on  the  21st  of  July,  wrote  as 
follows : — 

**  Dear  Sir, — Your  letter  of  the  14th  inst.  to  Mr.  Staunton  has 
been  sent  to  me  with  instructions  to  inform  you  that  the  Court  of 
Chancery  has  made  an  order  directing  the  sale  of  your  interest  in 
the  distillery  to  Messrs.  Hay  &  Briggs  for  the  sum  of  £13,025, 
and  that  such  sale  will  be  forthwith  carried  out  in  pursuance  of 
such  order. 

"Yours  truly, 

J.  B,  CUdleyr 

In  April,  1870,  the  bankrupt  instituted  a  suit  in  Chancery  to 
set  aside  the  sale  to  John  Say  and  Briggs,  but  his  bill  was  dis- 
missed, on  the  ground  that  he,  being  uncertificated,  was  not  com- 
petent to  sustain  such  a  suit:  Motion  v.  Moojen  (1).  At  a  sub- 
sequent meeting  of  the  creditors  Mr.  Staunton  was  removed  from 
his  office  of  assignee,  and  Messrs.  Davis  and  Wigginton  were,  in 
August,  1872,  appointed  assignees  of  the  bankrupt's  estate. 

In  April,  1871,  while  the  suit  of  Motion  v.  Moojen  was  pend- 
ing, an  agreement  was  entered  into  between  John  Hay,  Briggs, 
and  Maule,  by  which  it  was  stipulated  that  John  Say  should  retire 
from  the  partnership  and  that  Maule  should  purchase  his  interest 
at  a  valuation  to  be  made  by  arbitrators ;  and  it  was  one  of  the 


(1)  Law  Rep,  14  Eq.  202. 
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L.  C._    stipulations  in  that  agreement  that  John  Hay  should  prosecute  his 

defence  of  the  bankrupt's  suit,  but  that  Maule  should  take  the  risk 

of  the  result  of  that  suit.    The  valuation  of  the  arbitrators  having 

ItoioN     ^^^^  made  in  January,  1872,  John  Hay  assigned  all  his  interest  in 

  the  partnership  property  and  business  to  Maule,  who  at  the  same 

Maule       .     ^ ,  .     n    fi       .     ,    •  -.    i       i  i 

V.        time  also  acquired  all  Briggs  s  interest,  and  thus  became  the  sole 

■^f^^*  owner  of  all  the  partnership  effects,  and  thenceforth  carried  on 
the  business  for  his  own  benefit.  In  the  deed  executed  by 
Briggs  on  that  occasion  he  covenanted  that  he  would  continue 
to  defend,  at  the  request  and  at  the  cost  of  Maule,  the  bankrupt's 
then  pending  suit,  and  conduct  or  cease  such  defence  as  Maule 
should  wish  or  require. 

The  new  assignees  moved  before  the  Chief  Judge  to  the  follow- 
ing effect : — That  it  might  be  declared  that  the  sale  of  the  bank- 
rupt's share  and  interest  in  the  partnership  for  £13,025,  and 
the  agreement  of  the  15th  of  April,  1869,  were,  on  the  part  of 
Staunton  and  John  Hay  and  Briggs,  void,  and  that  the  bank- 
rupt's estate  was  entitled  to  nine-twentieths  of  all  the  profits  of 
the  business  of  the  partnership,  from  the  commencement  thereof 
down  to  the  final  winding-up  of  the  same ;  that  the  partnership 
property  and  the  debts  owing  to  the  concern  might  be  sold  by 
public  auction  as  a  going  concern,  as  directed  by  the  order  of  the 
31st  of  July,  1868,  and  that  Maule  and  all  other  necessary  parties 
might  be  ordered  to  join  in  the  sale,  and  that  proper  directions 
might  be  given  as  to  the  application  of  the  money  arising  from 
the  sale ;  that  the  affairs  of  the  partnership  might  be  wound  up, 
and  that  the  rights  and  interests  therein  of  the  bankrupt  and  his 
estate,  and  of  John  Hay  and  Briggs,  might  be  ascertained ;  that 
John  Hay,  Briggs,  and  Maule  might  be  restrained  from  dealing 
or  intermeddling  with  the  assets  or  affairs  of  the  partnership,  and 
that  a  receiver  might  be  appointed ;  that,  if  necessary,  it  might  be 
declared  that  the  order  of  the  15th  of  July,  1869,  was  procured  by 
fraud  or  misrepresentation  on  the  part  of  Staunton,  John  Hay,  and 
Briggs,  and  that  the  same  was  void  and  of  no  effect  as  against  the 
bankrupt's  assignees;  and  that  Staunton ,  John  Hay,  Briggs,  and 
Maule,  or  some  of  them,  might  be  ordered  to  pay  the  costs  of  the 
motion. 

i   The  Chief  Judge  was  of  opinion  that  the  sale  of  the  bankrupt's 
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interest  had  been  collusively  and  improperly  made  with  the  know- 
ledge of  the  purchasers  and  of  Maule;  and  that  he  had  juris- 
diction, under  the  72nd  section  of  the  Bankrujptcy  Act,  1869,  to 
treat  it  as  void  notwithstanding  that  it  had  been  made  by  the 
order  of  the  Court  of  Chancery.  His  Honour  accordingly  or- 
dered the  sales  by  Staunton  to  John  Hay  and  Briggs,  and  also 
the  sale  by  them  of  the  bankrupt's  interest  to  Maule,  to  be  set 
aside,  and  the  distillery,  buildings,  and  plant  to  be  sold  by  auc- 
tion as  a  going  concern,  as  directed  by  the  order  of  the  31st  of 
July,  1868,  in  the  Chancery  suits,  with  liberty  to  Maule  to  bid ; 
and  that  the  proceeds  of  the  sale  be  applied,  in  the  first  place,  to 
recoup  what  had  been  actually  paid  by  J.  Hay,  Briggs,  and  Maule 
respectively,  but  without  interest.  He  also  gave  directions  for 
taking  accounts  of  the  partnership  transactions  down  to  the  bank- 
ruptcy, and  of  the  dealings  of  J,  Hay,  Briggs,  and  Maule  with 
the  partnership  accounts  since  the  bankruptcy ;  and  he  ordered  the 
Kespondents  to  pay  the  costs  of  the  motion  (1).  From  this  order 
Maule  appealed. 


(1)  1873.  July  28. 
Sir  James  Bacon,  C.J. : — 

The  substance  of  the  complaint 
which  is  made  in  this  case  by  the 
present  assignees  of  the  bankrupt  is 
that  his  estate,  which,  if  it  had  been 
duly  administered,  would  have  pro- 
duced more  than  enough  to  have  satis- 
fied all  his  debts,  and  would  have  left 
for  him  a  considerable  surplus,  has 
been  so  unlawfully  dealt  with  by  the 
late  assignee,  and  by  the  other  persons 
who  are  parties  respondent  on  this 
motion,  as  that  it  has  been  transferred 
for  less  than  its  real  value,  and  without 
regard  to  the  rights  of  the  creditors 
and  the  bankrupt.  On  the  part  of 
some  of  the  Eespondents  it  was  ob- 
jected, in  the  first  place,  that  without 
reference  to  the  facts  this  Court  does 
not  possess  jurisdiction  over  the  sub- 
ject, and  if  this  objection  could  have 
been  sustained  the  time  which  the  dis- 
cussion has  occupied  would  have  been 
wholly  misemployed.    But  inasmuch. 


as  the  motion  now  made  relates  to  and 
involves  questions  both  of  law  and 
fact  arising  in  a  case  of  bankruptcy 
coming  within  the  cognisance  of  the 
Court,  and  which"  the  Court  does 
deem  it  expedient  and  necessary  to 
decide  for  the  purpose  of  doing  com- 
plete justice  and  making  [a.  complete 
distribution  of  property,  I  am  of 
opinion  that  by  the  express  terms  of 
the  72nd  section  of  the  Bankruptcy 
Act,  1869,  this  Court  has  full  power 
to  decide  the  questions  raised,  and, 
moreover,  that  by  the  general  provi- 
sions of  the  statute,  and  by  the  rules 
and  practice  of  the  administration  of 
the  law  in  bankruptcy,  the  duty  of 
deciding  such  questions  is  imperative 
on  the  Court.  [His  Lordship  then 
stated  the  facts  of  the  case  as  above 
mentioned,  and  continued : — ]  It  has 
been  insisted  on  behalf  of  the  Respon- 
dents that  this  Court  has  no  power  to 
set  aside  the  order  lastly  made  by  the 
Court  of  Chancery,  and  if  there  were 
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On  the  19th  of  November,  1872,  Maule  filed  a  bill  against  the 
assignees,  in  which  he  insisted  on  the  fairness  of  the  price  which 


Maule 

V. 

Davis. 


no  means  of  giving  such  relief  as  the 
applicants  may  be  entitled  to  but  by 
setting  aside  that  order,  the  objection 
might  prevail,  because  I  have  no  more 
the  authority  than  I  have  the  incli- 
nation to  set  aside  that  order.  But  if 
it  shall  appear  that  the  order  has  been 
obtained  by  unjust  and  unlawful 
means,  and  if,  under  the  colour  of  that 
order  and  under  colour  of  the  proceed- 
ings in  bankruptcy,  a  wrong  has  been 
done,  1  am  of  opinion,  not  only  that  I 
have  the  power,  but  that  it  is  my 
duty,  to  declare  that,  notwithstanding 
that  order,  the  acts  which  have  been 
done  shall  be  treated  as  null  and  void, 
and  to  restore  the  rights  which  existed 
before  that  order  was  made.  A  judg- 
ment at  law,  the  decision  of  any  Court, 
domestic  or  foreign,  may  in  all  cases  be 
examined  into,  and  it  would  be  opposed 
to  every  principle  of  justice  if  it  were 
to  be  held  that  a  judgment  or  order  of 
a  Court  competent  to  make  it  should 
be  so  conclusive  as  that,  by  whatever 
means  it  had  been  obtained,  its  mere 
tenor  should  be  operative  and  effectual, 
and  preclude  all  investigation  and  in- 
quiry. Although,  therefore,  I  have  no 
intention  to  dispute  the  formal  validity 
of  that  order,  or  to  impeach  or  inter- 
fere with  the  authority  by  which  it 
was  made,  I  feel  myself  bound  to  con- 
sider the  circumstances  under  which  it 
was  made,  the  conduct  of  the  parties 
by  whom  it  was  procured,  the  acts 
which  have  been  done  under  its  colour, 
and  to  prevent  its  being  made  the 
instrument  of  injustice,  and  a  pro- 
tection and  indemnity  to  the  persons 
by  whom  it  was  obtained,  if  it  is  shewn 
to  have  been  improperly  obtained  and 
used. 

[His  Lordship  then  commented  at 


some  length  on  the  evidence,  in  the 
course  of  which  he  expressed  his  opinion 
that  Staunton  had  neglected  kis  duty 
as  assignee  in  various  particulars,  and 
that  in  a  matter  of  so  much  importance 
as  the  sale  he  ought  at  least  to  have 
communicated  with  the  creditors,  or 
applied  for  the  sanction  of  the  Commis- 
sioner, for  that  he  was  prohibited  by  the 
Act  of  1861,  sect.  137,  from  selling  the 
bankrupt's  book  debts  and  the  goodwill 
of  his  business  without  the  consent  of 
the  Commissioner.  His  Lordship  then 
continued  : — ]  I  have  read  the  whole  of 
the  printed  and  written  evidence,  and  I 
have  bestowed  the  best  consideration  in 
my  power  on  the  matters  submitted  to 
me.  In  the  result  I  am  satisfied  that 
all  that  has  been  done  by  the  several 
parties  respondent  on  this  application, 
subsequent  to  the  appointment  of  Mr. 
Staunton  as  assignee,  has  been  un- 
lawful; that  none  of  them  have  ac- 
quired any  right  or  title  which  can  be 
recognised  by  a  Court  of  Equity  to 
so  much  of  the  bankrupt's  estate  as 
formed  the  subject  of  the  agreement 
of  April,  1869,  and  was  comprised  in 
the  subsequent  assignment  by  Staun- 
ton. When  that  agreement  was  en- 
tered into  Mr.  Staunton  was  a  mere 
trustee  of  the  bankrupt's  rights,  with- 
out any  interest,  and  with  no  other 
power  than  the  Bankruptcy  Statutes 
conferred  on  him ;  and  John  Hay  and 
Briggs  dealt  with  him,  not  only  know- 
ing all  the  circumstances  to  which  I 
have  adverted,  but  knowing  also  that 
he  was  such  trustee,  and  that  he  could 
only  lawfully  act  within  the  terms  and 
limits  of  the  decrees  in  the  suits  to 
which  he  and  they  were  parties,  and 
in  accordance  with  his  duties  as  as- 
signee in  the  bankruptcy ;  and  they  all 
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he  had  paid  for  the  bankrupt  s  share  in  the  distillery,  bat  sub-  ^'^'jj 
mitted,  for  the  purposes  of  the  suit,  to  treat  the  sale  as  not  ^^^^ 

In  re 


knew  that  the  recital  in  the  agreement 
of  April,  1869,  to  the  effect  that  Staun- 
ton had  agreed,  at  the  request  of  the 
majority  of  the  creditors  of  George 
Motion,  notwithstanding  the  order  of 
July,  1868,  to  enter  into  the  agree- 
ment, was  wholly  untrue.  Upon  that 
agreement  all  the  subsequent  dealings 
were  founded,  and  in  pursuance  of  that 
agreement  I  find  that  each  of  the  Re- 
spondents has  acted  in  violation  of  the 
equitable  principles  by  which  he  was 
bound,  and  that  they  have  all  done  so 
with  a  full  knowledge  of  all  the  facts 
by  which  the  impropriety  and  illegality 
of  their  respective  dealings,  so  far  as 
the  bankrupt's  estate  is  concerned,  is 
established. 

The  report  of  Messrs.  Good  & 
Daniel,  by  which  the  amount  of  the 
purchase-money  was  ascertained,  is 
shewn  to  have  been  made  at  the  in- 
stance of  Moojen,  by  whom  and  in 
whose  handwriting  the  draft  was  re- 
vised and  corrected.  But  the  present 
assignees  have  shewn  not  only  that  that 
report  could  not  have  been  adopted  by 
an  assignee  who  intended  to  discharge 
his  duties  to  the  creditors  for  whom  he 
was  a  trustee,  but  that  it  is  plainly  in- 
accurate in  several  important  particu- 
lars. [His  Lordship  mentioned  several 
of  these  particulars.  ]  By  means  of  the 
charges  and  deductions  contained  in 
this  report,  which  was  part  of  the 
materials  on  which  the  order  of  July, 
1869,  was  procured  sanctioning  the 
sale  by  Staunton,  it  was  made  to  appear 
that  the  value  of  the  bankrupt's  in- 
terest amounted  to  £13,025 ;  while  the 
present  assignees  contend  that, upon  the 
taking  the  accounts  in  the  manner 
directed  by  the  decree,  and  by  the  due 
execution  of  the  decree,  that  value 


Davis. 


amounted  to,  and  would  have  produced  Motion. 
£20,000  at  the  least.  Maule 

The  evidence  before  me  does  not  v. 
enable  me  to  ascertain  the  particulars 
of  the  partnership  accounts,  or  to  decide 
to  what  extent  the  objections  taken  by 
the  assignees  to  the  items  in  Messrs. 
Good  &  DanieVs  report  can  be  sus- 
tained. But  sufficient  is  proved  to 
satisfy  me  that  the  matter  requires 
further  investigation;  and  as,  if  the 
decrees  had  been  properly  carried  into 
execution,  the  true  result  would  have 
been  ascertained,  I  think  that  it  must 
now  be  declared  that  the  sale  and  as- 
signment which  Staunton  purported  to 
make  to  John  Hay  and  Briygs  was  void 
and  must  be  set  aside,  and  that  the 
subsequent  assignments  by  the  latter  to 
Mr.  Maule  are  equally  void  and  must 
also  be  set  aside.  It  must  also  be 
ordered  that  the  sale  by  auction  of  the 
partnership  distillery,  premises,  plant, 
and  effects,  directed  by  the  decree  of 
the  31st  of  July,  1868,  shall  now  be 
made ;  and  that  the  debts  owing  to  the 
partnership  business  shall  be  sold,  as 
directed  by  that  decree ;  and  that  the 
accounts  of  the  partnership  dealings  and 
transactions  be  now  taken,  and  that,  in 
taking  those  accounts,  credit  be  given 
to  the  bankrupt's  estate  for  nine- 
twentieths  of  the  profits  made  by  the 
partnership  concern. 

I  am  quite  aware  that  in  proceeding 
to  work  out  the  rights  of  the  parties 
by  the  means  I  have  suggested  many 
difficulties  may  arise,  but  those  diffi- 
culties (all  of  which  have  been  occa- 
sioned by  what  I  consider  the  unlawful 
acts  of  the  Respondents),  whatever 
they  may  be,  do  not  furnish  any  reason 
why  justice  should  not  be  done;  nor 
have  I  any  reason  to  doubt  that  the 
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^v,^  £13,025  and  £1008  7s.  6d,  and  that  the  same  might  be  paid  to  him 
Motion  Defendants  with  interest ;  and  that  the  suit  might  be  con- 
jViId~e  ^i^^i'^^     supplemental  to  the  partnership  suits. 
^^^^^  This  suit  was  heard,  by  special  leave  of  the  Court,  at  the  same 
  time  with  the  appeal. 


Mr.  Swanston,  Q.C.,  and  Mr.  Stirling ,  for  the  Appellant : — 

The  sale  of  the  bankrupt's  interest  having  been  made  under  a 
decree  of  the  Court  of  Chancery  in  suits  still  pending,  that  Court 
is  the  proper  Court  to  deal  with  the  matter,  and  the  Court  of 
Bankruptcy  has  no  jurisdiction. 

Before  the  Bankruiptcy  Act,  1869,  the  Court  of  Bankruptcy  had 
certainly  no  power  to  administer  the  assets  of  a  partnership  where 
only  one  of  the  partners  was  bankrupt:  Allen  v.  Kilbre  (1); 
Fraser  v.  Kershaw  (2) ;  Ex  farte  Taitt  (3).  And  the  72nd  section 
of  the  BanTcruj^tcy  Act,  1869,  has  not  altered  the  rule.  Ellis  v. 
Siller  (4)  decides  that  although  the  jurisdiction  of  the  Court  of 
Bankruptcy  has  been  enlarged  by  that  Act,  the  jurisdiction  of 
Chancery  is  not  taken  away  ;  and  in  the  present  case  the  Court  of 
Chancery  had  seisin  of  the  case  before  the  matter  got  into  Bank- 
ruptcy. 

With  respect  to  the  merits,  no  fraud  has  been  proved  against  the 


power  of  this  Court  will  be  found 
sulBcient  to  cope  with  the  difficulties, 
and  to  arrive  at  a  result  which  will  be 
just  to  all  parties. 

The  sum  which  has  been  paid  and 
distributed  among  the  creditors  must 
be  considered  as  a  first  charge  upon  the 
proceeds  of  the  sale,  and  upon  any 
balance  which  may  appear  to  be  due 
to  the  bankrupt's  estate  upon  the 
taking  the  accounts.  I  have  heard 
nothing  from  the  Kespondents  as  to 
the  manner  in  which,  or  the  shares  in 
which,  that  sum  ought  to  be  distributed 
as  between  them ;  and  for  that  reason 


I  will  reserve  liberty  to  them  to  make 
any  application  they  may  be  advised 
respecting  it. 

The  only  other  order  I  can  make  at 
present  is  with  regard  to  the  costs,  and 
as,  in  my  judgment,  this  application 
and  the  order  now  made  have  arisen 
solely  from  the  unlawful  manner  in 
which  the  Eespondents  have  dealt 
with  the  bankrupt's  estate,  I  must 
order  the  Eespondents  to  pay  the  costs. 

(1)  4  Madd.  464. 

(2)  2  K.  &  J.  496,  501. 

(3)  16  Tes.  193. 

(4)  Law  Kep.  8  Ch.  83. 
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assignee  or  the  bankrupt's  partners.  They  were  quite  justified  in 
carrying  out  the  sale  ordered  by  the  Court  of  Chancery.  As  to 
the  recital  in  the  agreement  of  April,  1869,  that  the  majority  of 
the  creditors  concurred  in  the  sale,  it  was  an  entirely  immaterial 
recital,  for  it  was  not  necessary  that  the  creditors  should  be  con- 
sulted at  all,  and  the  Judge  could  not  have  been  misled  by  it. 
The  assignees  are  estopped  from  disaffirming  a  contract  which  they 
have  adopted.  The  debts  have  been  paid  to  the  creditors  out  of 
the  purchase-money. 

With  respect  to  the  suit,  a  purchaser  may  give  up  his  rights  as 
a  purchaser  and  elect  to  be  treated  as  a  mortgagee,  and  he  is 
entitled  to  interest  on  the  money  he  has  advanced :  Douglas  v. 
Douglas  (1) ;  Yorh  Buildings  Company  v.  Mackenzie  (2). 

[As  to  the  principle  on  which  the  valuation  was  made  they 
referred  to  Watney  v.  Wells  (3),  Crawshay  v.  Collins  (4),  and 
Barfield  v.  Loughborough  (5).] 
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Mr.  J.  W.  Chitty  and  Mr.  Bomer,  for  the  assignees  : — 

The  whole  history  of  the  transaction  shews  a  persevering  at- 
tempt on  the  part  of  the  solvent  partners,  aided  by  the  former 
assignees,  to  get  the  property  at  a  lower  price  than  its  real  value. 
And  in  carrying  out  this  scheme  they  deceived  the  Judge  in 
Chambers  by  an  erroneous  recital  that  the  majority  of  creditors 
had  agreed  to  the  contract  for  sale  of  the  15th  of  April,  1869. 
There  had  been  no  such  consent,  and  if  the  Judge  had  been 
rightly  informed  he  possibly  would  not  have  sanctioned  the  sale. 
Moreover,  the  value  of  the  property  was  estimated  by  the  valuers 
on  an  erroneous  principle.  Under  such  circumstances  it  was  right 
for  the  Court  of  Bankruptcy  to  interfere.  The  Court  has  juris- 
diction under  the  72nd  section  of  the  Bankruptcy  Act,  1869,  to 
affect  the  rights  of  third  parties  if  it  is  necessary  to  do  so  in  order 
to  do  complete  justice.  It  is  a  mistake  to  say  that  the  Court  was 
setting  aside  the  jurisdiction  of  Chancery ;  it  was,  in  fact,  carrying 
the  decree  of  the  Court  of  Chancery  into  effect,  and  was  only 
interfering,  as  it  was  its  duty  to  do,  to  prevent  the  powers  of  the 

(1)  Law  Eep.  12  Eq.  617.  (3)  Law  Kep.  2  Ch.  250. 

(2)  8  Bro.  P.  C.  42.  (4)  2  Buss.  325. 

(5)  Law  Rep.  8  Cb.  1. 
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and  L.  JJ.    ^j^^^     Simmons  (2) ;  Ex  parte  Morley  (3). 
1873 


Tn  re 

Motion.  conclusion  of  the  arguments  of  the  counsel  for  the 

Maule     Kespondents,  Mr.  Swanston  was  asked  by  the  Court  whether,  in  the 
Davis.      event  of  the  sale  not  being  set  aside,  the  Appellant  would  consent 
to  a  reference  to  inquire  whether  any  and  what  further  sum  ought 
to  be  paid  by  him  to  make  up  the  fair  value  of  the  bankrupt's 
interest  in  the  property. 

Mr.  Swanston  having  replied  in  the  affirmative,  no  reply  was 
called  for. 


Dec.  16.  LoED  Selborne,  L.C.,  delivered  the  judgment  of  the 
Court  as  follows : — 

In  order  to  prove  that  the  agreement  for  the  sale  of  the  interest 
of  the  bankrupt  Motion  in  the  distillery  concern  to  his  co-partners 
Brings  and  Hay,  which  was  made  on  the  15th  of  April,  1869,  and 
carried  into  effect  under  the  order  of  the  Court  of  Chancery  of  the 
15th  of  July  following,  was  the  result  of  a  fraudulent  scheme  on 
the  part  of  the  purchasers  to  obtain  the  bankrupt's  share  at  an 
undervalue,  the  Kespondents  (the  present  assignees  of  Motion) 
have  gone  into  an  elaborate  examination  of  the  whole  history  of 
the  partnership,  the  subsequent  litigation  in  Chancery  and  the 
bankruptcy,  from  the  formation  of  the  partnership  in  August, 
1863,  downwards.  In  our  opinion  they  have  failed  to  prove  any 
such  fraudulent  scheme.  It  is  indeed  sufficiently  clear  that  Motion 
and  his  co-partners  were  greatly  at  variance  with  each  other ;  that 
the  co-partners  were  anxious  to  extricate  themselves  from  their  con- 
nection with  Motion  without  sacrificing  their  own  interests  in  the 
business ;  that..they  considered  (a  view  in  which  Motion  himself  and 
his  friends  appear  to  have  concurred)  that  an  amicable  settlement, 
in  some  other  way  than  by  working  out  adversely  the  decree  of 
the  Court  of  Chancery  made  on  the  30th  of  April,  1864,  would  be 
more  beneficial  than  the  sale  by  auction  directed  by  that  decree  ; 

(1)  Law  Rep.  5  Ch.  473.  (2)  Law  Rep.  6  Ch.  555. 

(3)  Law  Rep.  8  Ch.  1026. 
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and  that  after  Motions  bankruptcy  they  were  desirous  of  influencing, 
and  did  influence,  (so  far,  at  least,  as  they  lawfully  could),  the  choice 
of  his  assignees  and  of  their  solicitors.  It  is  also  clear  that  they 
desired,  as  the  best  way  of  arriving  at  a  settlement  and  separating 
their  interests  from  those  of  the  bankrupt,  to  purchase  the  bank- 
rupt's share  from  his  assignee,  and  that  with  this  object  in  view 
they  made  at  different  times  several  proposals,  once  at  least  ofler- 
ing  a  price  which  had  been  suggested  to  them  by  the  bankrupt's 
own  professional  advisers  (who  were  then  also  the  solicitors  of  the 
assignee)  as  one  which,  if  offered,  would  probably  be  accepted.  One 
of  them,  Mr.  Say,  objected  in  1865  to  an  offer  by  a  stranger  (who 
was  really  an  agent  of  the  bankrupt  himself)  to  buy  the  distillery, 
premises,  plant,  and  goodwill,  for  a  price  which  would  have  been 
considerably  higher  than  that  at  which,  four  years  afterwards,  it 
was  valued  to  themselves.  They  also  entered  from  time  to  time, 
until  shortly  before  April,  1869,  into  negotiations  for  a  reference 
to  arbitration,  which  proved  fruitless.  How  far  any  of  these  offers 
and  negotiations  may  have  been  frustrated  by  the  objections  or 
interference  of  the  bankrupt,  we  do  not  stop  to  inquire ;  nor  is  it 
necessary  for  the  present  purpose  to  say  that  everything  said  and 
done  during  the  whole  course  of  these  transactions  by  the  solvent 
partners,  or  by  their  solicitor,  Mr.  Moojen,  was  right  and  commend- 
able. It  is  sufficient,  that  in  April,  1869,  five  years  had  elapsed 
from  the  date  of  the  decree  for  the  sale  by  auction  of  the  partner- 
ship business  as  a  going  concern,  and  no  progress  towards  a  settle- 
ment had  been  made ;  nobody  had  taken  any  effective  step  with  a 
view  to  enforce  the  decree,  or  Vice-Chancellor  Giffard/s  subsequent 
order  of  July,  1868,  which  (with  some  unimportant  variations) 
directed  its  prosecution  ;  and  the  solvent  partners  were  perfectly 
entitled  to  come  to  any  honest  and  fair  arrangement  with  the 
assignee  of  the  bankrupt's  estate  for  the  purchase  of  his  interest,  if 
they  were  able  so  to  do.  Nothing  which  had  taken  place  before 
April,  1869,  seems  to  us  to  require  or  warrant  the  inference  of  a 
fraudulent  purpose. 

What,  then,  are  the  objections  to  the  agreement  of  the  15th  of 
April,  1869  ?  Frimd  facie  it  is  honest  and  fair ;  it  provides  for 
the  sale  by  Staunton,  the  assignee,  of  the  bankrupt's  share  of  the 
partnership  assets  at  such  a  price  ("in  the  event  of  the  amount  of 
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purchase-money  not  being  agreed  upon  by  mutual  consent ")  as 
the  Chief  Clerk  in  the  Chancery  suit  should  ascertain  and  fix  as 
its  value  after  taking  the  partnership  accounts. 

The  first  objection  is,  that  Mr.  Staunton  and  Mr.  Chidley,  his 
solicitor,  had  been  nominated  by  a  majority  of  creditors'  votes, 
which  the  solvent  partners  and  their  solicitor,  Mr.  Moojen,  had 
been  able  to  command  or  influence  under  the  bankruptcy,  and  that, 
under  these  circumstances,  Mr.  Staunton  ought  to  be  regarded  as  a 
passive  instrument  in  the  hands  of  the  purchasers  or  of  Mr.  Moojen, 
and  not  as  a  real  vendor  by  a  hond  fide  contract  of  sale. 

This  is  a  charge  against  the  assignee  and  his  solicitor  much  too 
grave  to  be  lightly  entertained.  It  by  no  means  follows  because 
the  assignee  or  his  solicitor  may  have  been  nominated  through  a 
particular  influence  that  they  would  not,  when  appointed,  endea- 
vour to  do  their  duty.  They  have  both  positively  sworn  that  they 
did  so ;  the  agreement,  on  the  face  of  it,  furnishes  no  proof  or  pre- 
sumption to  the  contrary ;  and,  upon  the  whole  evidence  before  us, 
we  do  not  doubt  that  they  acted  in  making  it  with  an  honest 
purpose. 

It  is  next  said  that  the  agreement  was  made  secretly,  without 
consulting  the  bankrupt,  or  his  solicitors,  Messrs.  Linhlater,  and 
before  a  correspondence  as  to  a  proposed  arbitration  had  been 
brought  to  a  close.  But  on  the  19th  of  March  Messrs.  Walters 
&  Moojen  wrote  to  Messrs.  LinMater  that  the  parties  were  then 
in  negotiation  in  reference  to  a  settlement and  before  the 
30th  of  April  Motion  himself  knew,  and  had  informed  Messrs. 
Linhlater,  that  an  agreement  had  been  prepared  "  providing  for 
a  reference  and  a  sale  of  his  interest  to  the  other  partners 
and  a  copy  of  the  agreement  itself  was  very  soon  afterwards  in 
Messrs.  Linklater^s  hands.  Notwithstanding  this,  no  application 
was  made  to  the  Court  of  Bankruptcy  on  the  subject,  either  by 
the  bankrupt  or  by  any  creditors  friendly  to  him,  (and  there 
were  such  creditors),  till  after  the  Order  of  the  Court  'of  Chan- 
cery of  the  15th  of  July,  1869 ;  soon  after  which  an  ex  jparte  com- 
plaint was  made  by  the  bankrupt  himself  only  to  Mr.  Commissioner 
Eolroyd,  who  was  not  satisfied  that  there  was  any  sufficient  reason 
to  interfere.  The  explanation  offered  is,  that  Mr.  Moojen^  Mr. 
Maule,  and  Mr.  Chidley  had  led  Messrs.  LinMater  to  believe  that 


VOL.  IX.] 


CHANCERY  APPEALS. 


207 


Davis. 


nothing  would  be  done  without  previous  communication  with  tlioin.  Jj^jj 

But  this  statement  (of  Mr.  Addison)  is  contradicted  by  Mr.  Chidley 

and  Mr.  Maule  ;  and  although  Mr.  Moojen  is  not  a  witness,  it  seems 

to  us  far  more  likely  that  there  may  have  been  some  misconcep-  j^^iotion. 

tion  as  to  this  point  on  Mr.  Addison's  part,  than  that  the  assignee   

and  the  purchaser  should  have  fettered  themselves  by  such  a  v. 
promise,  which  they  were  certainly  under  no  obligation  either  legal 
or  moral  to  give,  and  which  (considering  the  history  of  the  pre- 
ceding five  years)  might  probably  have  tended  to  create  fresh  diffi- 
culties and  delays  in  the  way  of  the  settlement  at  which  they  had 
practically  arrived,  however  fair  it  might  be. 

The  next  objection,  and  the  one  which  seems  to  have  had  most 
influence  with  the  Chief  Judge  in  Bankruptcy,  is,  that  it  was  in  itself 
a  breach  of  trust  on  the  assignee's  part,  and  absolutely  inconsistent 
with  his  duty,  to  sell  the  bankrupt's  share  otherwise  than  by  public 
auction,  in  the  manner  directed  by  the  decree  of  1864,  and  the 
order  of  Yice-Chancellor  Giffard  of  July,  1868.  This  view  appears 
to  be  in  great  measure,  if  not  altogether,  founded  on  the  137th 
section  of  the  Bankruptcy  Act,  1861,  which  makes  it  necessary  that 
an  assignee  should  have  the  sanction  of  the  Court  of  Bankruptcy 
(which  in  this  case  was  not  asked  or  obtained)  to  justify  him  in 
selling  by  private  contract  "  all  or  any  of  the  book  debts  due  or 
growing  due  to  the  bankrupt,  and  the  books  relating  thereto,  and 
the  goodwill  of  his  trade  or  business."  We  think  that  this  section 
relates  to  the  sale  of  book  debts,  books,  and  goodwill  belonging  to 
the  bankrupt  only,  and  which,  as  such,  form  part  of  his  distributable 
assets.  The  book  debts,  books,  and  goodwill  of  a  dissolved  part- 
nership, of  which  only  one  partner  is  bankrupt  and  the  others  con- 
tinue solvent,  are  not  assets  distributable  or  saleable  in  the  bank- 
ruptcy, and  a  sale  of  the  bankrupt's  share  in  the  property  and 
assets  of  such  a  partnership  is  not,  in  our  opinion,  a  sale  of  book 
debts,  books,  or  goodwill  within  the  meaning  of  that  enactment.  It 
follows,  in  our  judgment,  that  there  is  nothing  in  the  statute  which 
makes  it  contrary  to  the  duty  of  an  assignee  to  sell  by  private 
contract  (if  he  thinks  it  is  for  the  benefit  of  the  estate)  such  a 
share  in  such  a  partnership,  especially  to  the  other  partners,  who 
generally  have  the  greatest  inducement  to  offer  for  it  if  so  sold, 
and  not  otherwise,  the  most  advantageous  terms. 
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Nor  does  it  appear  to  us  to  make  any  difference,  that  there  was  in 
this  case  a  pending  litigation,  and  existing  Orders  of  the  Court  of 
Chancery,  made  while  the  parties  were  unable  to  agree,  for  a  sale  of 
the  whole  business  as  a  going  concern  by  public  auction.  If  in  such 
a  case  the  Court  of  Chancery  itself  was  satisfied  to  act  upon  the 
agreement  of  the  parties  to  the  suit,  and  to  authorize  a  sale  by 
private  contract,  we  cannot  see  why  an  order  of  that  Court  should 
be  a  difficulty  in  bankruptcy,  which,  in  the  Court  which  made  it, 
was  none. 

In  connection  with  this  point,  it  seems  right  also  to  advert  to  the 
recital  in  the  agreement  of  the  15th  of  April  (which  is  not  proved) 
that  it  was  made  by  Mr.  Staunton  at  the  request  of  the  majority  of 
the  creditors  of  Motion.  It  was  not  necessary  by  law  that  there 
should  be  any  consent  of  creditors  ;  and  in  the  affidavits  on  which 
the  Order  of  the  15th  of  July  was  made  it  is  not  represented  that 
there  was  in  fact  any  such  consent.  We  cannot  hold  the  agree- 
ment to  be  vitiated  by  this  unnecessary  recital,  whatever  may 
have  been  the  reason  for  its  introduction.  The  parties  to  the 
agreement  themselves  cannot  have  been  misled  by  it ;  nor  are  we 
able  to  suppose  that  the  Judge  in  Chambers  placed  reliance  on 
such  a  bare  recital,  unsupported  by  evidence,  as  a  reason  for  giving 
effect  to  the  contract  of  all  the  parties  to  a  litigation  in  which  no 
person  under  disability  was  concerned. 

But  it  is  further  said,  that  the  price  actually  paid  was  fixed  by 
Good  &  Daniel,  the  valuers,  who  were  introduced  in  May,  1869, 
with  a  view  to  the  settlement  of  the  price  by  agreement,  consider- 
ably below  the  proper  amount ;  and  that  this  was  wholly  or  in  part 
due  to  the  want  of  proper  attention  on  the  part  of  the  assignee, 
and  to  erroneous  instructions  which  the  valuers  received  affecting 
the  principle  of  their  calculations,  particularly  as  to  the  division  of 
the  profits  made  by  the  distillery  after  the  dissolution  of  the  part- 
nership. As  to  this,  while  we  are  satisfied  that  no  case  of  fraud 
is  made  out,  we  are  by  no  means  satisfied  that  there  was  not 
material  error.  The  profits  after  the  dissolution  do  not  appear  to 
us  to  have  been  divided  by  the  valuers  upon  a  principle  consistent 
either  with  the  proportions  of  profits  and  loss  fixed  by  the  partner- 
ship articles  or  (if  these  ought  not  to  have  furnished  the  rule)  with 
the  relative  amounts  of  the  capital  belonging  to  the  bankrupt  and 
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the  other  partners  in  the  concern.  Nor  can  we  say  that  this  part 
of  the  valuation  stands  upon  the  footing  of  a  fair  compromise  of  a 
disputed  question,  seeing  that  the  opinion  of  one  eminent  counsel, 
said  to  have  advised  in  a  contrary  sense  to  another,  is  not  pro- 
duced ;  that  the  communications  with  the  valuers  (though  employed 
on  the  part  of  the  assignee  only)  were  left  more  than  they  ought 
to  have  been  (if  any  compromise  was  intended)  to  Mr.  Moojen ; 
and  that  it  does  not  at  all  clearly  appear  by  the  evidence  when  or 
how  the  supposed  compromise  was  made,  or  who  told  Mr.  Good  (as 
he  says  he  was  told)  that  it  had  been  arranged  that  George  Motion, 
or  his  estate,  was  to  receive  nine-twentieths  of  the  profits  up  to  the 
dissolution,  and  one-third  since,  certain  points  of  contention  being 
given  up  by  Mr.  John  Hay.^'  The  only  point  of  contention  which 
Mr.  John  Hay  had  to  give  up  had  been  decided  against  him  in  the 
Chancery  suit  by  Vice-Chancellor  Wood;  and  though  he  might 
still  have  been  at  liberty  to  appeal  from  that  decision,  and  though 
we  do  not  even  now  hold  the  Appellant  bound  by  it  (considering 
the  present  position  of  that  suit,  in  which  no  certificate  ever  has 
been  or  ever  will  be  made),  the  arguments  addressed  to  us  have 
not  as  yet  produced  upon  our  minds  the  impression  that  this  con- 
tention was  sufficiently  substantial  to  be  the  basis  of  a  fair  and 
reasonable  compromise.  The  manner,  also,  in  w^hich  the  items 
which  were  reserved  for  further  consideration  by  Messrs.  Good  & 
DanieVs  report  were  afterwards  dealt  with,  and  the  further  sum  of 
£1008  7s.  Qd.  payable  to  the  bankrupt's  estate  was  ascertained,  is 
(to  say  the  least)  much  too  imperfectly  explained  to  be  at  all 
satisfactory  to  our  minds. 

We  are  relieved,  however,  from  any  difficulty  which  we  might 
otherwise  have  felt  in  dealing  with  this  part  of  the  case,  by  the 
submission  of  the  Kespondent  to  pay,  in  addition  to  the  two  sums 
of  £13,025  3s.  Id.  and  £1008  7s.  Qd.  already  paid,  such  further  sum 
(if  any)  as,  on  prosecuting  the  inquiry  which  we  now  propose  to 
direct,  may  appear  to  be  requisite  in  order  to  make  up  the  full  and 
fair  value  of  the  bankrupt's  interest  in  the  concern.  We  do  not 
think  that  we  ought  to  set  aside  the  whole  sale  on  account  of  any 
mere  error  (not  amounting,  in  our  judgment,  to  fraud)  in  working- 
out  the  mode  of  calculating  that  value  which  the  parties,  subse- 
quently to  the  agreement  of  the  15th  of  April,  1869,  agreed  to 

Vol.  IX.  T  "  1 


210 


CHANCERY  APPEALS. 


[L.  K. 


L.  C. 
and  L.  JJ. 

1873 

In  re 
Motion. 

Maule 

Davis. 


adopt.  But  we  think  it  will  be  proper,  wliile  discharging  the  order 
of  the  Chief  Judge,  to  direct  an  inquiry  by  one  of  the  Eegistrars  of 
the  Court  of  Bankruptcy  whether  any  and  (if  any)  what  further 
sum  ought  to  be  paid  by  the  Appellant  to  make  up  the  just  and 
proper  value  of  the  bankrupt's  interest  upon  the  footing  of  the 
partnership  accounts  referred  to  in  the  agreement  of  the  15th  of 
April,  1869  ;  in  making  which  inquiry  the  Kegistrar  is  to  proceed  in 
the  first  instance  upon  the  report  and  valuation  made  by  Messrs. 
Good  &  Daniel  and  agreed  to  between  the  parties,  so  far  as  the 
same  extends,  but  with  liberty  to  either  party  to  surcharge 
and  falsify  the  same.  Further  consideration  must  necessarily  be 
reserved,  and  such  further  consideration  may  be  taken  before  the 
Court  of  Appeal. 

We  think  it  our  duty  to  add,  that,  if  we  had  agreed  with  the 
Court  below  as  to  the  merits  of  this  case,  we  should  have  been 
unable  to  concur  in  the  propriety  of  the  order  made,  which  seems 
to  have  proceeded  upon  the  view,  that,  if  the  sale  of  the  bankrupt's 
share  of  the  partnership  assets  to  his  partners  were  set  aside,  it 
would  then  be  competent  and  proper  for  the  Court  of  Bankruptcy, 
under  the  72nd  section  of  the  Bankrupt  Act  of  1869,  to  work  out 
in  Bankruptcy  the  decree  and  order  made  in  the  Chancery  suit  for 
the  sale  of  the  whole  distillery,  including  the  original  shares  and 
interests  of  the  two  solvent  partners  (now  sold  by  them  to  Mr. 
Maule)  as  .  a  going  concern,  and  for  taking  all  the  partnership 
accounts.  With  this  interpretation  of  the  powers  given  to  the 
Court  of  Bankruptcy  by  the  72nd  section  of  the  Act  of  1869  we 
cannot  agree.  That  section  gives  the  Court  a  very  large  authority 
to  decide  such  questions  "  as  it  may  be  found  necessary  or  con- 
venient to  determine,  for  the  proper  purposes  of  the  administration 
in  Bankruptcy.  But  it  does  not,  as  we  understand  it,  at  all  enable 
the  Court  of  Bankruptcy  to  draw  compulsorily  within  the  sphere 
of  its  jurisdiction  property  or  the  owners  of  property  not  vested  in 
the  assignee,  and  not  originally  subject  to  the  administration  in 
bankruptcy.  Still  less  does  it  authorize  that  Court,  when  a  decree 
for  sale  and  accounts  has  been  made  in  a  Chancery  suit  against 
solvent  partners  of  a  bankrupt,  to  treat  such  a  decree  as  giving 
rights  to  be  worked  out  in  Bankruptcy  and  not  in  Cliancery.  If, 
indeed,  the  Court  of  Bankruptcy  finds  property  of  the  bankrupt 


VOL.  IX.] 


CHANCERY  APPEALS. 


211 


(whether  a  share  in  partnership  assets  or  of  any  other  kind)  in  the      L.  C. 
hands  of  a  purchaser  with  notice  of  fraud,  to  whom  it  has  come  ^^^^'J'^' 
by  a  fraudulent  conveyance  from  an  assignee  in  bankruptcy,  it  '-^^ 
may  well  hold  that  it  has  power  to  order  such  purchaser  to  re-  Motion. 
convey  and  revest  in  a  substituted  assignee  the  property  so  fraudu-  ]vi^e 
lently  acquired ;  and  we  are  very  far  from  saying  that  the  fact  of  j^^^j^ 

such  a  conveyance  having  been  made  (virtually  by  consent)  under   

an  order  of  the  Court  of  Chancery,  in  a  suit  between  the  parties, 
would  be  any  serious  obstacle  to  the  exercise  of  that  jurisdiction. 
But  if  this  were  done  in  a  case  like  the  present,  in  which  the  pur- 
chaser has  actually  paid  the  agreed  amount  of  his  purchase-money 
to  the  assignee,  and  such  purchase -money  has  been  actually  dis- 
tributed by  paying  dividends,  in  this  case  20s.  in  the  pound,  to 
the  bankrupt's  creditors,  we  think  relief  could  only  be  given  upon 
the  usual  equitable  terms  on  which  redress  in  similar  cases  is 
afforded  by  the  Court  of  Chancery.  If  such  a  sale  is  set  aside  in 
either  forum  at  the  instance  of  assignees  proceeding,  as  they  must 
necessarily  do,  for  the  interest  only  of  the  creditors  who  have 
received  those  dividends,  or  of  the  bankrupt  in  respect  of  a  surplus 
which  (if  it  exists)  arises  through  the  payment  of  his  debts  by 
those  dividends,  they  are,  in  our  judgment,  as  much  bound  as  any 
other  plaintiffs  in  any  other  forum  to  repay  the  whole  purchase- 
money  bond  fide  and  actually  paid,  and  also,  unless  there  is  a  waiver 
of  accounts  on  both  sides,  to  repay  it  with  interest,  the  purchasers 
accounting  for  any  profits  which  they  may  have  received. 

It  remains  to  dispose  of  the  Chancery  suit  instituted  by  Mr. 
Maule  against  the  assignees,  in  which  he  claims  to  be  treated,  not 
as  a  purchaser,  but  as  a  mortgagee  entitled  to  foreclosure  or  redemp- 
tion. We  think  that,  whether  he  could  or  could  not  maintain  his 
title  as  purchaser  against  the  equity  alleged  by  the  assignees,  it 
was  certainly  impossible  for  him  to  maintain  that  suit.  If  his  title 
was  voidable,  it  was  so,  not  at  his  own  option,  but  at  the  option  of 
the  assignees  in  bankruptcy ;  and  the  terms  on  which,  if  at  all, 
relief  ought  to  be  given  to  those  assignees,  were  proper  to  be  decided 
by  the  Court  which  might  give  that  relief.  This  bill,  therefore, 
must  be  dismissed  with  costs,  but  Mr.  Maule  must  receive  the 
costs  of  the  proceedings  in  Bankruptcy  so  far  as  they  have  been 
occasioned  or  augmented  by  the  attempt  to  set  aside  the  agreement 
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of  the  15th  of  April,  1869,  for  fraud,  and  the  costs  payable  by  him 
will  be  set  off  against  those  which  he  is  to  receive ;  as  to  the  rest  of 
the  costs  of  the  proceedings  in  Bankruptcy,  we  think  they  ought  to 
be  reserved  until  the  result  of  the  inquiry  which  we  direct  is  known, 
and  be  disposed  of  on  further  consideration  after  that  inquiry. 

Solicitors :  Messrs.  LinJclateTy  EacJcwood  <&  Co. ;  Messrs.  H,  F, 
&  E.  Chester;  Mr.  /.  B.  Chidleij. 


L.  c.     CITY  OF  LONDON  BREWERY  COMPANY  v.  TENNANT. 

and  L.  J  J. 

1873  [1871    L.  145.] 

Nov.  24 ;         Mandatory  Injunction — Damages— Light  and  Air — Rule  as  to  Forty-five 
Dec.  3,  4.  Degrees. 

It  is  not  to  be  laid  down  as  a  general  rule  that,  where  a  building  injuri- 
ously afifecting  ancient  lights  has  been  completed  before  the  bill  is  filed,  the 
Court  is  unable  to  give  damages  unless  the  injury  is  such  as  would  justify  a 
mandatory  injunction. 

Durell  V.  Pritchard  (1)  explained. 

Per  the  Lord  Chancellor: — The  fact  that  the  height  of  a  building  above 
an  ancient  light  is  not  greater  than  its  distance  is  not  conclusive  evidence 
that  the  light  is  not  injuriously  affected,  but  is  prima  facie  evidence  of  there 
being  no  such  interference  with  the  light  as  the  Court  will  restrain,  and 
requires  to  be  rebutted  by  special  evidence  of  injury. 

Observations  as  to  evidence  relating  to  obstruction  of  air  as  well  as 
light. 

This  was  an  appeal  by  the  Plaintiffs  from  a  decree  of  Vice- 
Chancellor  WicJcens  dismissing  their  bill  with  costs. 

The  Plaintiffs  were  the  ow^ners  of  a  public-house  called  the  Old 
Swan,  in  Swan  Lane,  JJpjper  Thames  Street,  in  the  city  of  London, 
abutting  west  on  Swan  Lane,  south  on  a  space  called  Old  Swan 
Wharf,  and  east  on  a  passage  leading  out  of  Old  Swan  Wharf. 
The  Defendants  were  owners  of  premises  bounded  by  the  western 
side  of  Swan  Lane  and  Old  Swan  Wharf  and  extending  con- 
siderably further  south  than  Old  Swan  Wharf,  the  eastern  boun- 
dary of  these  premises  being  a  nearly  straight  line  running  directly 
south.  The  southerly  part  of  the  Defendants'  property  consisted 
(1)  Law  Rep.  1  Ch.  244. 
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in  part  of  an  open  passage  running  westwardly,  and  in  part  of  a      L.  0. 
low  warehouse  lying  in  a  south-westerly  direction  from  the  southern 

1873 

front  of  the  Old  Swan  Inn.    In  1871  the  Defendants  pulled  down 

the  warehouse,  and  commenced  buildino:  on  the  site,  and  over  the     ? ^"^^ 

'  *=>  '  London 

above-mentioned  passage,  a  block  of  buildings  about  fifty  feet  high.  Bkewery  Co. 
On  the  9th  of  October,  1871,  the  Plaintiffs  gave  the  Defendants  Tennant. 
notice  that  they  claimed  free  access  of  air  and  light  to  the  windows 
on  the  southern  and  western  sides  of  the  inn,  and  required  the 
Defendants  to  desist  from  building  to  such  a  height  as  to  interfere 
with  them,  and  that  in  default  of  their  compliance  with  this  notice 
an  injunction  would  be  applied  for.  The  Defendants'  solicitors 
sent  a  reply  that  they  would  accept  service ;  and  on  the  12th  of 
October,  1871,  the  bill  was  filed,  praying  for  an  injunction  to  re- 
strain the  Defendants  from  erecting  or  completing,  or  allowing  to 
remain  on  their  land,  any  building  interfering  with  the  access  of 
light  to  the  Plaintiffs'  ancient  windows,  and,  in  the  alternative,  for 
damages.. 

At  this  time  the  building  was  in  part  about  thirty-seven  feet 
high,  and  in  other  part  forty-eight  feet  high.  An  application  for 
an  injunction  was  made  to  Vice-Chancellor  Wiclcens  on  the  17th 
of  October,  and  ultimately,  after  abortive  negotiations  as  to  a 
reference  by  consent  to  assess  damages,  the  motion  was  ordered  to 
stand  over  to  the  hearing.  The  question  ultimately  turned  solely 
on  the  obstruction  of  light  coming  to  ancient  windows  on  the 
southern  side.  On  the  16th  of  July,  1873,  the  cause  was  heard 
on  motion  for  decree  before  Vice-Chancellor  Wiclcens^  who  dis- 
missed the  bill  with  costs,  being  of  opinion  that  no  injury  to  the 
Plaintiffs  was  proved.    The  Plaintiffs  appealed. 

Mr.  Greene,  Q.C.,  and  Mr.  C,  Walker,  for  the  Appellants,  re- 
ferred to  Yates  v.  Jaeh  (1),  Staiglit  v.  Burn  (2),  and  Heath  v. 
Buclmall  (3). 

Mr.  Dichinson,  Q.C.,  and  Mr.  W.  Pearson,  for  the  Defendants  : — • 

The  only  right  the  Plaintiffs  could  have  when  they  filed  their 
bill  was  a  right  to  a  mandatory  injunction.   They  have  shewn  no 

(1)  Law  Rep.  1  Ch.  295.  (2)  Law  Rep.  5  Ch.  163. 

(3)  Law  Rep.  8  Eq.  1. 
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case  for  that,  and  tliey  therefore  cannot  have  damages :  Bur  ell  v 
Pritchard  (1). 

[The  LoED  Chancellor  referred  to  Holmes  v.  Ujoion  (2).] 
(1)  Law  Kep.  1  Ch.  2U, 


(2)  Holmes  v.  Upton. 
The  substance  of  the  bill  filed  on  the 
23rd  of  Marcb,  1837,  was  as  follows : 
It  stated  an  Act  of  4  Will.  4  consti- 
tuting trustees  of  the  Wazley,  Armley, 
and  Bramley  district  of  road,  in  the 
county  of  Yorh^  and  empowering  them 
to  make  certain  roads  with  all  arches, 
culverts,  drains,  &c.,  requisite  for  the 
accommodation  of  the  owners  of  the 
adjoining  lands,  and  to  take  for  that 
purpose  any  lands  mentioned  in  the 
book  of  reference  therein  mentioned, 
upon  making  compensation  to  the 
owners.  By  this  Act  it  was  provided 
that  if  in  making  the  roads  any  em- 
bankment should  be  made  in  the  lands 
of  Ann  Holmes,  it  should  not  be  more 
than  thirteen  feet  high,  and  that  the 
trustees  should  make  convenient  com- 
munications across  it,  and  that  no  de- 
viation should  be  made  in  the  lands  of 
Ann  Holmes  more  to  the  north  than 
the  line  drawn  in  the  map  therein 
mentioned,  without  her  consent  in 
writing.  That  at  a  meeting  of  the 
trustees,  the  Defendants,  the  Uptons, 
were  appointed  clerks  to  the  trustees, 
and  a  committee  was  formed  for  making 
a  branch  road  authorized  by  the  Act. 
That  the  line  of  this  road  was  staked 
out  in  conformity  with  the  line  on  the 
parliamentary  plan.  That  on  the  1st  of 
November,  1834,  a  notice  to  treat  for 
the  land  required  for  this  purpose  was 
given  to  the  solicitor  of  Ann  Holmes, 
who  accepted  service,  subject  to  a  speci- 
fication of  the  Vv'orks  to  be  done  being 
furnished.  That  no  proper  specification 
was  furnished,  and  after  some  fruitless 
negotiations,  the  trustees  in  January, 
1835,  made  a  final  otfer  of  £149  for 


purchase-money,  and  £100  for  damage 
by  severance  and  otherwise.  That 
this  offer  was  declined,  and  thereupon 
a  jury  was  summoned  to  ascertain  the 
compensation.  That  on  the  13th  of 
February,  1835,  the  jury  assessed  the 
compensation  at  £329,  which  was  after- 
wards paid.  That  the  land  so  paid  for 
was  the  land  staked  out  for  the  branch 
road,  and  no  part  of  it  lay  north  of  the 
parliamentary  line.  That  the  magis- 
trates of  the  borough  of  Leeds,  at  a 
special  sessions  on  the  30th  of  August, 
1836,  and  again  on  the  12th  of  Septem- 
ber, 1836,  refused  to  certify  that  the 
road  was  completely  opened  and  fit  for 
public  use.  That  in  October,  1836, 
Ann  Holmes  died,  having  devised  her 
estate  to  the  Plaintiff.  That  in  pur- 
suance of  an  order  of  the  trustees  made 
on  the  18th  of  November,  1836,  one 
W.  Hardcastle  (the  contractor  employed 
by  the  trustees)  proceeded  to  erect  five 
buttresses  upon  the  Plaintiff's  land, 
against  the  wall  confining  the  embank- 
ment upon  which  the  road  was  carried 
through  the  Plaintiff's  land,  and  that 
each  of  the  buttresses  extended  more 
than  five  yards  on  the  north  side  of  the 
parliamentary  line.  That  the  Plaintiff, 
as  soon  as  she  was  aware  of  the  inten- 
tion of  the  trustees  to  encroach  on  the 
north  of  the  line,  served  notices  on 
them  to  desist.  That,  notwithstanding 
the  notices,  the  work  went  on,  and  the 
Plaintiff  accordingly  commenced  an 
action  of  trespass  against  Hardcastle 
and  one  of  the  trustees  who  had  ac- 
tively interfered  in  directing  the  en- 
croachment. That  on  the  28th  of 
December,  1836,  the  trustees  offered 
£25  as  compensation,  which  was  re- 
fused. That  the  Defendants  in  the 
action  pleaded,  and  paid  £25  into  Court, 
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It  is  not  sufficient  for  the  Plaintiffs  to  shew  that  some  light  has 
been  obstructed :  they  must  shew  that  the  house  is  made  sub- 
stantially less  fit  for  occupation :  Bach  v.  Stacey  (1) ;  Kelh  v. 


after  which  they  went  on  and  completed 
the  five  buttresses,  and  threatened  and 
intended  to  erect  a  sixth  also  on  the 
north  side  of  the  parliamentary  line. 
That  the  Plaintiff,  on  the  13th  of 
February,  1837,  served  the  trustees 
with  a  notice,  desiring  them  to  remove 
the  encroachments  within  twelve  days, 
and  informing  them  that  if  they  did 
not,  actions  would  from  time  to  time 
be  brought  against  them  for  continuing 
the  encroachment.    The  bill  went  on 
to  allege  that  the  buttresses  were  made 
necessary  solely  by  the  faulty  construc- 
tion of  the  wall.    The  bill  further  al- 
leged that  in  constructing  the  road  over 
the  Plaintiff's  land  no  sufficient  culverts 
or  drains  had  been  made  so  as  to  allow 
the  water  on  the  Plaintiff's  land  to 
flow  in  its  accustomed  courses,  and  that 
such  water,  being  interrupted  in  its 
courses  by  the  embankment, was  thrown 
back  and  made  to  flow  over  the  Plain- 
tiff's land,  and  that  the  road  had  been 
so  constructed  as  to  throw  the  water 
and  sand  which  was  washed  from  the 
surface  of  the  road  and  embankment 
upon  the  Plaintiff's  land,  whereas  they 
were  required  by  the  Act  to  make  all 
culverts,  ditches,  and  drains  necessary 
for  the  Plaintiff's  convenience.  The 
bill  referred  to  an  Act  under  which  the 
trustees  might  be  sued  in  the  names  of 
their  clerks,  and  it  prayed  an  injunc- 
tion to  restrain  the  trustees  from 
encroaching  upon  the  Plaintiff's  land 
to  the  north  of  the  road  by  making  or 
building  any  further  buttresses  or  other 
works  thereupon,  or   in   any  other 
manner,  and  that  they  might  be  in 
like  manner  in  joined  from  continuing 
the  encroachment  already  made  on  the 
land,  and  that  they  might,  if  neces- 


sary, be  compelled  by  the  decree  of  the 
Court  to  remove  the  works  already 
erected  by  them  in  violation  of  the 
Act,  and  to  withdraw  from  the  Plain- 
tiff's land,  after  reinstating  the  same 
in  its  former  plight  and  condition ; 
and  that  they  might  be  restrained  by 
the  like  injunction  from  continuing  the 
road  in  such  a  state  and  condition  as 
to  cause  the  surface  water  therefrom 
to  flow  upon  or  over  the  Plaintiff's 
lands,  or  to  cause  the  water  upon  the 
Plaintiff's  lands  to  be  interrupted  in  its 
accustomed  courses,  and  to  be  thrown 
back  upon  the  Plaintiff's  lands;  and 
for  further  relief. 

The  Defendants,  by  their  answer, 
insisted  on  the  right  of  the  trustees  to 
erect  the  buttresses,  and  asserted  that 
they  had  made  sufficient  drains  and 
culverts  for  allowing  the  water  on  the 
Plaintiff's  land  to  flow  in  its  accus- 
tomed courses,  and  for  carrying  off  the 
surface  water  from  the  road  and  em- 
bankment. 

]S^v.  19,  1840.  Lord  Cottenham 
made  a  decree  granting  a  perpetual  in- 
junction to  restrain  the  trustees  of  the 
road,  their  workmen,  &c.,  "  from  en- 
croaching upon  the  lands  of  the  Plaintiff 
to  the  north  of  the  road  so  constructed 
as  in  the  bill  mentioned,  by  making  or 
building  any  buttresses  or  other  works 
thereon,  or  in  any  other  manner,  and 
from  continuing  the  said  road  in  such 
a  state  and  condition  so  as  to  cause  the 
surface  water  therefrom  to  flow  upon 
or  over  the  Plaintiff's  lands,  or  to  cause 
the  water  upon  the  Plaintiff's  lands  to 
be  thrown  back  upon  the  Plaintiff's  said 
lands."    Peg.  Lib.  A.  1840,  f.  169. 

(1)  2  Car.  &  P.  465. 
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li.  C.      Pearson  (1).    This  they  fail  to  do.    Where  the  angular  height  of 
and  L.  J  J.        erection  is  not  more  than  forty-five  degrees,  the  Court  will  not 
interfere :  Beadel  v.  Ferry  (2).    The  obstruction  here  is  lateral, 


London  which  is  less  important  than  an  obstruction  in  front :  Clarice  v. 
Brewery  Co.  darh  (3).    The  Plaintitfs'  evidence,  which  only  says  there  is  a 

v. 

Tennant.    "  material  diminution  of  light,"  is  too  vague :  Bohsori  v.  WhiUing- 
ham  (4). 

Mr.  Walker,  in  reply,  referred  to  Dent  v.  Auction  Mart  Com- 
ipany  (5). 


Sir  W.  M.  James,  L.J. 

This  appeal  from  the  Yice-Chancellor  is  an  appeal  upon  a  mere 
question  of  fact,  in  which  the  burthen  of  proof  lies  upon  the 
Plaintiffs.  In  all  these  cases  as  to  light  and  air  the  Court  of  Equity 
is  not  administering  any  equitable  relief  strictly  so  called,  but  is 
giving  an  equitable  remedy  for  the  violation  of  a  legal  right,  and 
the  question  before  a  Court  of  Equity  in  all  these  cases  is  substan- 
tially the  same  question  as  that  which  would  have  to  be  deter- 
mined by  a  jury  under  proper  directions  by  a  Judge  as  to  the 
principles  of  law  applicable  to  the  case.  Here  we  have  to  charge 
ourselves,  performing  the  functions  of  both  Judge  and  jury,  in  the 
same  manner  as  if  we  were  charging  a  special  jury.  In  the  case  of 
Kelh  V.  Pearson  the  Lord  Justice  and  myself  endeavoured  to  ex- 
press what  we  thought  to  be  the  rule  applicable  to  these  cases,  and 
I  believe  the  Lord  Chancellor  entirely  agrees  with  the  mode  in 
which  it  is  there  expressed.  We  only  repeated  in  different  words 
what  is  to  be  found  in  many  previous  cases,  that  the  extent  of 
the  right  of  an  owner  of  ancient  lights  is  to  prevent  his  neighbour 
from  building  so  as  to  obstruct  the  access  of  sufficient  light  and 
air  to  such  an  extent  as  to  render  the  house  substantially  less 
comfortable  and  enjoyable — that  is  to  say,  that  he  is  "  entitled  to 
sufficient  light,  according  to  the  ordinary  notions  of  mankind,  for 
the  comfortable  use  and  enjoyment  of  that  house  as  a  dwelling- 
house,  if  it  were  a  dwelling-house,  or  for  the  beneficial  use 

(1)  Law  Kep.  6  Cli.  809.  (3)  Law  Rep.  1  Ch.  16, 

(2)  Ibid.  3  Eq.  465.  (4)  Ibid.  442. 

(^5)  Law  Rep.  2  Eq.  238,  254, 
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occupation  of  the  house,  if  it  were  a  warehouse,  a  shop,  or  other      L.  c. 

i?  1     .  and  L.  JJ. 

place  01  business. 

.        .  .  •      .  1873 

Now  in  this  case  there  is  no  pretence  for  saying  that  there  lias 
been  any  interference  with  the  comfortable  enjoyment  of  the  lSJ^don 
house  as  a  dwelling-house.    The  question  is  confined  entirely  to  Bkewery  Co. 
the  diminution  of  light  in  one  room,  which  room  has  for  many  Tennant. 
years  been  used  as  a  bar  to  a  public-house,  and  will  in  all  proba- 
bility,  so  long  as  the  law  as  to  public-houses  remains  unaltered, 
continue  to  be  used  in  that  way. 

The  question  then  is,  Has  there  been  any  substantial  diminution 
of  the  light  so  as  to  cause  inconvenience  in  the  use  of  the  room  as 
a  bar  to  the  public-house  ?  The  Vice-Chancellor  was  of  opinion 
that  the  Plaintiffs,  upon  whom  the  burthen  was  cast  of  making  the 
case  out,  had  utterly  failed  to  discharge  themselves  of  that  burthen, 
and  dismissed  the  bill  with  costs.  Upon  a  matter  of  evidence  I 
should  be  slow  to  differ  from  a  conclusion  arrived  at  by  a  Yice- 
Chancellor  unless  I  was  satisfied  that  he  had  gone  wrong  with 
regard  to  the  weight  of  the  evidence,  or  the  burthen  of  proof, 
or  had  otherwise  proceeded  on  a  wrong  principle.  But  here  I 
feel  quite  satisfied  that  if  I  had  heard  the  case  in  the  first 
instance,  I  should  have  arrived  at  the  same  conclusion.  The 
evidence  on  the  part  of  the  Plaintiffs  is  simply  scientific  evidence, 
which  is  rebutted  by  scientific  evidence  entitled  to  at  least  as  much 
weight,  and  when  the  scientific  evidence  of  the  Plaintiffs'  witnesses 
is  challenged  by  the  scientific  evidence  on  the  part  of  the  Defen- 
dants, the  Plaintiffs'  witnesses  in  reply  fail  to  repeat  or  reassert 
their  first  statements  in  opposition  to  the  evidence  given  against 
them.  Therefore  the  balance  of  the  scientific  evidence,  in  my 
opinion,  is  entirely  in  favour  of  the  Defendants.  We  are  then 
asked  to  put  ourselves  in  the  position  of  experts,  and  to  say  upon 
the  evidence  of  models  and  the  plans  that  there  must  be  that 
diminution  of  light  which  is  sufficieut  to  create  a  nuisance.  I  am 
unable  to  arrive  at  any  such  conclusion.  If  I  were  to  judge  by 
the  models  and  plans,  I  should  be  very  loth  to  come  to  the  con- 
clusion that  there  was  any  such  diminution  of  light,  and  certainly 
I  should  not  think  of  putting  my  conclusion  against  the  positive 
evidence  of  the  scientific  witnesses  who  have  given  evidence  for 
the  Defendants.  It  is  not  unworthy  of  observation,  also,  that 
every  one  of  the  scientific  witnesses  who  is  called  upon  to  give 
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11  ^'jj  favour  of  the  Plaintiffs  lias  positively  stated  that 

which,  to  my  mind,  is  utterly  without  foundation,  namely,  that 
v^v^      there  has  been  not  only  a  diminution  of  light,  but  a  diminution 
LoI^oN  access  of  air.    I  regret  that  the  witnesses  should  have 

Brewery  Co.  gworn  in  that  way ;  and  it  has  left  an  impression  on  my  mind 
Tennant.  that  they  have  been  swearing  according  to  the  language  of  de- 
cisions, "  diminution  of  light  and  air  "  being  the  language  used  in 
bills  and  cases.  They  have  put  those  words  into  their  affidavits 
without  ever  stopping  to  consider  accurately  what  it  was  they 
were  saying. 

Then  that  being  the  state  of  the  evidence  from  the  scientific 
witnesses  on  both  sides,  what  is  the  other  evidence?  [His Lordship 
here  reviewed  the  other  evidence.]  Upon  this  evidence  it  seems 
to  me  to  have  been  utterly  impossible  for  the  Yice-Chancellor  to 
come  to  any  other  conclusion  than  that  to  which  he  did  come,  that 
the  Plaintiffs  had  entirely  failed  to  make  out  any  substantial 
damage  whatever  to  themselves  in  their  character  of  owners  of 
the  property,  and  that  their  bill  ought  to  be  dismissed  with  costs. 

With  regard  to  one  point  which  was  raised  by  Mr.  Pearson  in 
his  very  able  argument,  based  upon  Durell  v.  Fritchard  (1),  but 
upon  which  the  Yice-Chancellor  does  not  appear  to  have  proceeded, 
that  unless  there  was  a  clear  case  for  a  mandatory  injunction  as  to 
the  whole  of  the  building,  there  was  no  case  for  the  Court's  inter- 
ference, I  think  it  is  not  safe  to  rely  upon  Durell  v.  Fritchard  as 
establishing  any  such  doctrine.  I  think  this  Court  would  not  be 
slow  to  give  relief  in  damages  where,  although  no  sufficient  case 
for  a  mandatory  injunction  was  made,  it  found  that  a  case  for  sub- 
stantial damages  might  be  laid  before  a  jury ;  and  so  the  Court 
might,  by  interfering  under  the  powers  of  Lord  Gairns  Actj 
prevent  multiplicity  of  actions. 

Lord  Selborne,  L.C.  : — 

I  entirely  agree  with  the  judgment  which  the  Lord  Justice 
James  has  delivered,  and  I  do  not  propose  to  add  anything  to  what 
he  has  said  as  to  this  particular  case ;  but  it  may  be  right  that  I 
should  refer  to  one  or  two  points  raised  in  the  argument  which 
touch  upon  principle.  First  of  all,  I  wish  to  express  my  complete 
adherence  to  the  view  of  the  law  taken  in  the  case  of  Kelk  v. 
(1)  Law  Hep.  1  Ch.  244. 
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Pearson  (1),  correcting  some  impressions  which  miglit  have  arisen      L.  c. 
from  the  language  used  in  former  cases  by  some  learned  Judges. 
In  that  case  it  was  laid  down  that  the  Act  of  Parliament,  under 


1873 


which  twenty  years'  enjoyment  gives  a  title  to  light,  has  not  altered  Lcm)ON 
the  nature  of  the  right,  or  the  principle  on  which  it  is  to  be  deter-  I^bewery  Co. 
mined  whether  the  right  has  been  infringed,  but  that  it  has  merely  Tennant. 
substituted  a  statutory  title  for  the  fiction  of  a  presumed  grant. 
With  that  doctrine  I  entirely  agree. 

In  regard  to  Burell  v.  Pritchard  (2),  it  is  to  be  observed  that  the 
language  of  Judges  should  always  be  construed  with  reference  to 
the  circumstances  of  the  cases  before  them,  and  the  duty  they  have 
to  discharge  in  those  cases ;  and  I  am  not  prepared  to  assent  to  the 
opinion,  if  such  an  opinion  exists,  that  in  every  case  in  which  a 
building  has  been  completed,  even  entirely  completed,  before  the 
filing  of  a  bill,  this  Court  is  powerless.  The  Court  has  power,  if  it 
thinks  fit,  to  grant  a  mandatory  injunction — that  is,  an  order 
directing  the  removal  of  the  building.  We  know,  of  course,  that 
the  Court  is  not  in  the  habit  of  doing  so,  except  under  special 
circumstances,  but  those '  special  circumstances  may  exist ;  and 
however  sound  the  proposition  may  be  that  a  decree  for  damages 
can  be  made  only  where  the  power  of  granting  an  injunction 
exists,  I  am  not  prepared  to  lay  it  down  as  a  general  proposition 
that,  because  the  building  complained  of  has  been  completed 
before  the  bill  has  been  filed,  damages  cannot  be  recovered.  It  is 
manifest  that  a  decree  for  damages  would  prevent  multiplicity  of 
actions.  If  no  decree  could  be  made,  the  Plaintiff  would  be  left 
to  his  remedy  at  law ;  and  if  the  nuisance  were  not  abated,  he 
might  go  on  bringing  a  succession  of  actions.  That  this  Court 
might  interfere,  after  such  a  succession  of  actions  had  been 
brought,  and  then  grant  a  specific  remedy  by  way  of  injunc- 
tion, was  decided  by  Lord  Coitenliam,  in  a  case  which  I  well 
remember,  though  it  is  not  reported,  of  Holmes  v.  Upton,  The 
circumstance,  therefore,  that  a  work,  which  is  a  continuing  tres- 
pass, has  been  completed,  cannot  of  itself  take  away  the  jurisdic- 
tion of  this  Court  to  interfere,  in  a  case  otherwise  proper,  even  by 
injunction. 

The  only  other  points  that  I  think  it  worth  while  to  notice  are 
these.    They  no  doubt  relate  more  to  evidence  than  to  law,  but 
(1)  Law  Rep.  6  Ch.  809.  (2)  Law  Eep.  1  Ch.  244. 
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L.  C.  still  tbey  have  a  bearing  on  principle.  The  whole  nuisance  sug- 
l  gested  here  is  alleged  to  arise  from  the  lateral  and  oblique  ob- 
struction  caused  by  buildings  on  the  west,  it  being  admitted  that 
London  l^g^t  from  the  south  and  east  is  not  interfered  with.  I  quite 
Briswlby  Co.  agree  with  Lord  Cranworth,  in  the  case  of  Clarke  v.  Clark  (1), 
Tennant.  that  a  greater  amount  of  evidence  is  needed  to  prove  a  material 
injury  to  light  by  lateral  or  oblique  obstruction  than  is  necessary 
in  a  case  of  direct  obstruction,  and  that  more  especially  when  the 
buildings  to  the  side  are  not  erected  upon  what  was  previously  an 
open  space,  but  upon  a  space  already,  to  a  very  great  extent, 
obstructed  by. buildings — though  these  buildings  were,  indeed,  of 
less  height  and  had  a  passage  through  part  of  them,  which  passage, 
however,  did  not  afford  light  directly  to  the  Plaintiff's  windows, 
Turther,  with  regard  to  the  forty-five  degrees,  there  is  no  positive 
rule  of  law  upon  that  subject;  the  circumstance  that  forty-five 
degrees  are  left  unobstructed  being  merely  an  element  in  the  ques- 
tion of  fact,  whether  the  access  of  light  is  unduly  interfered  with; 
but  undoubtedly  there  is  ground  for  saying  that  if  the  Legislature, 
when  making  general  regulations  as  to  buildings,  considered  that 
when  new  buildings  are  erected  the  light  sufficient  for  the  com- 
fortable occupation  of  them  will,  as  a  general  rule,  be  obtained 
if  the  buildings  to  be  erected  opposite  to  them  have  not  a  greater 
angular  elevation  than  forty-five  degrees,  the  fact  that  forty-five 
degrees  of  sky  are  left  unobstructed  may,  under  ordinary  circum- 
stances, be  considered  jprima  facie  evidence  that  there  is  not 
likely  to  be  material  injury ;  and  of  course  that  evidence  applies 
more  strongly  where  only  a  lateral  light  is  partially  affected  and 
all  the  lights  are  not  obstructed.  I  make  that  observation,  not 
imagining  that  either  at  law  or  in  this  Court  any  Judge  has  ever 
meant  to  lay  down  as  a  general  proposition  that  there  can  be  no 
material  injury  to  light  if  forty-five  degrees  of  sky  are  left  open ; 
but  I  am  of  opinion  that  if  forty-five  degrees  are  left,  this  is  some 
p'imd  facie  evidence  of  the  light  not  being  obstructed  to  such 
an  extent  as  to  call  for  the  interference  of  the  Court — evidence 
which  requires  to  be  rebutted  by  direct  evidence  of  injury,  and 
not  by  the  mere  exhibition  of  models. 

The  only  other  point  which  I  propose  to  notice  relates  to  the 
evidence  about  air.    I  observe  that  a  formula  has  crept  into  the 
(1)  Law  Eep.  1  Ch,  16. 
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pleadings  in  cases  of  this  description,  and,  as  the  Lord  Justice  Las 
said,  has  passed  from  the  pleadings  into  the  evidence,  in  which  air 
is  coupled  with  light.  Now,  the  nature  of  the  case  which  would 
have  to  be  made  for  an  injunction  by  reason  of  the  obstruction  of 
air  is  toto  coelo  different  from  the  case  which  has  to  be  made  for  an 
injunction  in  respect  of  light.  It  is  only  in  very  rare  and  special 
cases,  involving  danger  to  health,  or  at  least  something  very  nearly 
approaching  it,  that  the  Court  would  be  justified  in  interfering  on 
the  ground  of  diminution  of  air.  Therefore,  when  witnesses  say 
that  there  is  a  material  diminution  of  light  and  air,  and  say  no 
more,  they  are  in  truth  reducing  the  value  of  their  evidence  as  to 
light  to  the  standard  which  must  be  applied  to  their  evidence  as 
to  air,  as  to  which  such  evidence  is  of  no  value  whatever. 

Sir  G.  Hellish,  L.J. 

I  am  entirely  of  the  same  opinion. 

Solicitors  :  Mr.  Mark  She^hard  ;  Messrs.  Western  &  Sons. 


GOODSON  V.  EICHAEDSON. 

aud  L.  J  J. 

[1873    G.    62.]  jg^^ 

Injunction — Mandatory  Injunction — Trespass — Highway — Water-pipes —         jr^^^  jo^ 
Action  at  Law — Value— -Motives,   

Where  water-pipes  had,  without  the  consent  of  the  owner  of  the  soil,  been 
laid  in  the  soil  of  a  highway,  an  injunction  to  restrain  the  continuance  of  the 
pipes  was  granted ;  the  owner  of  the  soil  not  being  left  to  his  remedy  at  law, 
and  not  being  required  to  establish  his  right  at  law. 

The  facts  that  the  soil  under  the  highway  was  of  no  value  to  the  owner, 
and  that  his  motive  for  applying  to  the  Court  was  not  connected  with  the 
enjoyment  of  his  land,  were  held  not  to  be  reasons  against  the  granting  of 
the  injunction. 

Decree  of  Jessel,  M.R.  affirmed. 

Deere  v.  Guest  (1)  commented  on. 

S»  GOODSON,  the  Plaintiff  in  this  case,  was  owner  in  fee  of  an 
undivided  moiety  of  lands  in  the  Isle  of  Thanet^  abutting  upon  the 
(1)  i  My.  &  Cr.  516. 
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L.  C.  highway  from  Broadstairs  to  Bamsgate^  and  as  such  was  owner  in  fee 
of  an  undivided  moiety  of  the  adjoining  half  of  the  highway.  He 
JfJ^  was  also  shareholder  in  a  waterworks  company  at  Bamsgate.  The 
GoousoN  Defendant,  B.  Bichardson,  owned  some  houses  at  Bamsgate,  and, 
Richardson,  being  dissatisfied  with  the  waterworks  company,  proceeded  to  con- 
struct waterworks  for  the  supply  of  his  houses.  He  applied  to 
the  Highway  Board  of  the  Isle  of  Thanet  for  permission  to  lay 
down  pipes  along  the  highway,  which,  after  some  time  and  dis- 
cussion and  opposition  from  the  waterworks  company,  was,  on  the 
8th  of  April,  1873,  granted  to  him ;  the  clerk  to  the  board  at  the 
same  time  informing  him  that  the  board  could  only  give  per- 
mission^ subject  to  the  rights  of  the  owners  of  the  lands.  The 
'  Defendant  had  on  the  4th  of  April  begun  to  lay  the  pipes  along 
the  highway,  and  (apparently  in  the  course  of  the  day  of  the  9th 
of  April)  he  laid  the  pipes  in  the  soil  of  the  side  of  the  road 
adjoining  the  land  of  which  the  Plaintiff  had  an  undivided  moiety. 
On  the  same  9th  of  April  the  Plaintiff  and  other  landowners 
served  the  Defendant  with  notice  not  to  lay  pipes  in  their  lands, 
and  that  they  intended  to  apply  for  an  injunction.  There  was  a 
dispute  as  to  the  exact  times  when  the  pipes  were  laid,  and  when 
the  notice  was  received. 

On  the  21st  of  April  the  bill  in  this  suit  was  filed,  praying  for 
a  perpetual  injunction  to  restrain  the  Defendant  from  so  laying 
any  pipes  and  from  allowing  them  to  remain.  The  Master  of  the 
Rolls,  Sir  G,  Jessel,  made  a  decree  for  a  perpetual  injunction,  and 
the  Defendant  appealed. 

Mr.  Jaclcson,  Q.C.,  and  Mr.  /.  Beaumont,  for  the  Appellant: — 

We  contend,  in  the  first  place,  that  the  Plaintiff  is  too  late.  In 
the  next  place,  the  Plaintiff's  remedy,  if  any,  is  at  law :  Deere  v. 
Guest  (1).  No  doubt  the  land  is  legally  his,  but  he  has  in  reality 
suffered  noninjury,  and  the  Court  will  not  interfere,  or  at  all  events 
will  only  give  damages :  Bowes  v.  Law  (2),  especially  where  the 
work  is  all  done :  Bindley  v.  Emery  (3).  The  object  of  the  Plaintiff 
is  not  to  protect  his  land,  but  to  prevent  the  Defendant  from  making 
waterworks  to  the  probable  injury  of  the  Plaintiff's  waterworks. 

(1)  1  My.  &  Cr.  516.  (2)  Law  Kep.  9  Eq.  636. 

(3)  Law  Kep.  1  Eq.  52. 
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Mr.  Southoate,  Q.C.,  and  Mr.  Davey,  for  the  Plaintiff,  were  not      L.  c. 

„    _  aud  L.  J  J. 

cailed  upon. 

^  1874 

Lord  Selborne,  L.C.  : —  Goodson 

In  this  case  the  Master  of  the  Kolls  has  thought  it  right,  in  the  Richabdsox 
exercise  of  that  discretion  which,  as  Mr.  Beaumont  very  properly- 
said,  is  a  judicial  and  not  an  arbitrary  discretion,  to  grant  an  in- 
junction restraining  the  continuance  of  certain  water-pipes  which 
the  Defendant  has  placed  in  the  Plaintiff's  land. 

Now%  it  is  undoubtedly  true  that  where  a  legal  remedy  exists, 
this  Court,  in  determining  whether  it  will  leave  the  parties  to  that 
legal  remedy  or  will  interfere  by  way  of  injunction,  has  regard  to 
the  circumstances  of  each  particular  case,  and  amongst  those  cir- 
cumstances are,  no  doubt,  the  time  at  which  the  w^ork  was  executed, 
and  also  what  will  be  the  result  to  the  parties  of  the  interference 
of  the  Court,  on  the  one  hand,  or  of  leaving  them  to  their 
legal  rights  and  liabilities,  on  the  other  hand.  But  I  apprehend 
that  the  Court  has  nowhere  said  that  when  a  trespass  of  this  kind 
has  been  committed  under  circumstances  at  all  similar  to  those  in 
the  present  case,  the  mere  fact  of  the  trespass  being  complete  at 
the  time  when  the  bill  was  filed  will  prevent  an  injunction  against 
the  continuance  of  the  trespass. 

The  Plaintiff  is  the  owner  of  the  soil  through  which  these  pipes 
have  been  laid,  and  no  one  has  a  right  to  take  that  soil  for  such 
a  purpose,  except  under  contract  with  the  owner,  or  with  his  con- 
sent. At  the  same  time  the  Plaintiff  has  not  the  right  of  an  un- 
limited owner  in  respect  of  that  soil,  because  the  upper  surface  is 
dedicated  to  the  public  for  the  purpose  of  a  public  highway,  which 
is  under  the  management  of  local  authorities ;  and  the  Plaintiff 
cannot  use  the  soil,  or  deal  with  it  by  breaking  it  open,  or  in  any 
other  manner,  so  as  to  interfere  with  the  use  of  it  by  the  public  for 
the  purpose  of  a  highway. 

These  pipes,  therefore,  being  laid  below  the  surface,  the  Plain- 
tiff might  not,  without  exposing  himself  to  difficulties  with  the 
public  authorities  who  are  the  guardians  of  the  highway,  be  able 
to  redress  the  injury  in  the  easy  and  simple  manner  w^hich  he 
could  if  the  same  thing  had  been  done  in  an  ordinary  field. 

It  is  said  that  the  objection  of  the  Plaintiff  to  the  laying  of 
these  pipes  in  his  land  is  an  unneighbourly  thing,  and  that  his 
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L.  c.  right  is  one  of  little  or  no  value,  and  one  which  Parliament, 
if  it  were  to  deal  with  the  question,  might  possibly  disregard. 
What  Parliament  might  do,  if  it  were  to  deal  with  the  ques- 
GooDsoN  ^'^Q^^  J  apprehend,  not  a  matter  for  our  consideration  now, 
EicHAKDsox.  as  Parliament  has  not  dealt  with  the  question.  Parliament  is,  no 
doubt,  at  liberty  to  take  a  higher  view  upon  a  balance  struck 
between  private  rights  and  public  interests  than  this  Court  can 
take.  But  with  respect  to  the  suggested  absence  of  value  of  the 
land  in  its  present  situation,  it  is  enough  to  say  that  the  very  fact 
that  no  interference  of  this  kind  can  lawfully  take  place  without 
his  consent,  and  without  a  bargain  with  him,  gives  his  interest  in 
this  land,  even  in  a  pecuniary  point  of  view,  precisely  the  value 
which  that  power  of  veto  upon  its  use  creates,  when  such  use  is 
to  any  other  person  desirable  and  an  object  sought  to  be  obtained. 
Besides  which,  I  am  not  prepared  to  accede  to  the  proposition 
that  it  is  an  unneighbourly  proceeding  in  a  man,  whose  motive 
for  desiring  to  prevent  a  particular  act  may  be  collateral  to  the 
interest  in  his  land — such,  for  instance,  as  his  being  a  proprietor 
of  waterworks  which  may  be  injured  by  the  proposed  use  of  it ; — 
to  say  to  his  neighbour  who  wishes  to  compete  with  him  in  that 
business,  "  You  are  perfectly  at  liberty  to  enter  into  competition 
with  me  as  a  seller  of  water  to  the  public  of  Bamsgate  in  any  lawful 
manner ;  but  you  are  not  at  liberty  to  take  my  land  without  my 
consent  for  the  purpose  of  competing  with  me,  and  I  shall  object 
to  your  doing  so."  In  that,  I  confess,  I  see  nothing  unneighbourly 
whatsoever. 

Then  what  are  the  actual  circumstances  of  this  case  ?  The 
Plaintiff  has  certainly  been  guilty  of  neither  acquiescence  nor 
delay.    [His  Lordship  then  stated  the  facts  of  the  case.] 

In  that  state  of  things,  and  looking  to  the  nature  of  the  work, 
and  that  it  was  capable  of  being  so  quickly  done,  and  done  in  that 
manner,  I  have  no  hesitation  in  saying  that  I  think  this  Court  is 
bound  to  deal  with  the  case  exactly  as  it  would  have  done  if  this 
bill  had  been  filed,  not  as  it  was  a^few  days  afterwards,  but  on  the 
morning  of  the  day,  and  before  any  part  of  the  work  had  been  done. 

I  cannot  look  upon  this  case  otherwise  than  as  a  deliberate  and 
unlawful  invasion  by  one  man  of  another  man's  land  for  the  purpose 
of  a  continuing  trespass,  which  is  in  law  a  series  of  trespasses  from 
time  to  time,  to  the  gain  and  profit  of  the  trespasser,  without  the 
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jconsent  of  the  owner  of  tlie  land ;  and  it  appears  to  me,  as  such,      L.  c. 
to  be  a  proper  subject  for  an  injunction. 

The  cases  which  have  been  referred  to  are  either  cases  of  ancient  ]^ 
lights,  such  as  Bur  ell  v.  Pritchard  (1),  or  cases  of  covenants,  such  CJoodson 
as  Bowes  v.  Baw  (2),  where  a  man  had,  once  for  all,  done  upon  Richardson. 
his  own  land  something  which  exposed  him  to  an  action  by  the 
other  party.    In  those  cases  the  thing  was  finished,  and  in  the 
judgment  of  the  Court  it  was  more  equitable,  having  regard  to  the 
consequences  of  interference  or  non-interference,  to  leave  the 
parties  to  their  legal  rights  and  liabilities,  or  to  give  damages,  rather 
than  to  interfere  by  injunction.    No  doubt  in  such  a  state  of  things 
the  quantum  of  damage  to  the  Plaintiff,  as  compared  with  the  quan- 
tum of  loss  to  the  Defendant,  is  a  material  consideration ;  but  that 
consideration  does  not  appear  to  me  to  arise  in  the  present  case. 

The  other  class  of  cases  is  that  exemplified  by  Beere  v.  Guest  (3), 
which,  when  rightly  considered,  amounted  to  neither  more  nor  less 
than  an  action  of  ejectment  brought  in  the  Court  of  Chancery  with- 
out any  equitable  circumstances  to  induce  that  Court  to  assume 
jurisdiction.  The  facts  were  these :  The  Defendant  had  made  a 
tramway  and  completed  it  openly,  so  that  everybody  interested 
in  the  land  either  did  know  or  might,  three  years  before  the  bill 
was  filed,  have  known  what  was  taking  place.  That  had  been 
done  lawfully,  with  the  consent  of  the  tenant,  subject  to  some 
question  of  waste  which  I  will  not  enter  into.  That  was  a  case 
between  landlord  and  tenant.  But  so  far  as  the  possession  was 
concerned,  it  had  been  lawfully  acquired  by  the  consent  of  the 
then  occupying  tenant.  His  occupation  continued  for  about  three 
years  afterwards,  and,  as  far  as  appears  from  the  statement  on 
the  bill  (for  that  case  arose  on  demurrer),  even  when  the  tenancy 
ceased  the  land  was  re-let  to  a  person  who,  upon  the  allegation  in 
the  bill,  must  be  taken  to  have  consented,  so  far  as  he  could  con- 
sent, to  the  continuance  of  the  occupation  of  the  tramroad  by  the 
Defendant.  The  bill,  however,  contained  an  allegation  which 
Xord  Cottenham  thought  obscure,  that  when  the  land  was  re-let 
the  Plaintiff  had  reserved  to  himself  the  tramroad.  The  allega- 
tion was,  therefore,  that  the  right  to  the  tramroad  or  to  the  posses- 

(1)  Law  Rep.  1  Ch.  244.  (2)  Law  Rep.  9  Eq.  636. 

(3)  1  My.  &  Cr.  516. 
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L.  C.  sion  of  the  land  had  been  originally  given  by  the  person  in  occu- 
pation, and  was  confirmed  by  the  person  subsequently  in  occupation, 
but  that  he  had  no  right  to  confirm  it.  It  also  appeared  that  the 
GooDsoN  owner  of  the  equity  of  redemption  had  sold  to  the  Defendant  the 
EicHARusoN.  right  to  have  the  tramroad,  also  that  the  Plaintiff  had  not  even 
the  legal  title  of  mortgagee,  for  he  was  only  the  husband  of  the 
administratrix  of  the  mortgagee,  and  interested  in  the  money  only, 
though  no  doubt  he  was  entitled  to  call  on  the  persons  who  had 
the  legal  estate  to  defend  his  rights.  He  had  brought  an  action 
of  trespass  against  the  Defendant  on  account  of  this  tramroad.  In 
point  of  law  the  Defendants,  having  lawfully  got  possession  three 
years  before,  were  continuing  in  possession,  and  the  Plaintiff's  title, 
or  rather  that  of  the  trustee  for  him  as  mortgagee,  was  a  purely 
legal  title  on  the  shewing  of  the  bill,  and  there  was  no  impediment 
to  an  action  of  ejectment  or  an  action  of  trespass.  In  that  state  of 
circumstances,  Lord  Cottenham  thought — and,  in  my  judgment, 
was  quite  right  in  thinking — that  there  was  no  equity  whatever  to 
interfere,  and  that  the  case  was  a  simple  attempt  to  transfer  the 
jurisdiction  in  ejectment  from  law  to  equity. 

Had  the  circumstances  of  this  case  been  similar,  and  had  these 
pipes  been  laid  with  the  consent  of  the  tenant  three  years  before, 
and  used  as  part  of  the  system  of  waterworks  during  the  wbole  of 
that  interval,  and  had  it  been  a  case  of  possession,  originally  legal 
but  now  liable  to  be  displaced  by  ejectment,  I  have  little  doubt 
that  I  should  have  come  to  a  similar  conclusion.  But  all  the  cir- 
cumstances of  the  case  are  entirely  different,  and  the  principle 
upon  which  this  case  ought  to  be  dealt  with  is,  in  my  opinion,  that 
upon  w^hich  the  Master  of  the  Kolls  has  dealt  with  it.  Therefore 
I,  for  my  part,  cannot  give  a  voice  for  disturbing  the  judgment  of 
the  Master  of  the  EoUs. 

Sir  W.  M.  James,  L.J. : — 

I  am  of  the  same  opinion.  The  Defendant  in  this  case  is  ad- 
mittedly a  trespasser.  He  has  committed  a  trespass  upon  the 
Plaintiff's  land  without  any  legal  justification  or  any  legal  excuse 
whatever ;  and  he  proposes  to  continue  that  trespass  from  day  to 
day,  keeping  the  pipes  and  allowing  the  water  to  go  through  them 
for  the  purpose  of  making  a  profit  of  a  trade  which  he  proposes  to 
et  up  in  rivalry  to  a  trade  which  the  owner  of  the  land  upon 
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which  lie  is  so  committing  the  trespass  is  interested  in.    It  is  said      L.  C. 
that  we  ought  to  allow  this  to  be  done,  that  we  ought,  in  fact,  to 

1874 

dismiss  the  Plaintiff  from  this  Court,  and  tell  him  to  find  his  way 

to  another  Court,  in  which  he  is  to  bring  an  action  for  the  wrong  Goodsox 

for  which  there  is  no  defence  whatever.    He  is  to  bring  that  Eichakdson. 

action  at  his  own  cost,  and  having  succeeded  in  one  action,  he  is 

to  bring  a  second — do  not  know  whether  more  than  one  will 

be  required — and  then,  having  succeeded  in  one  action,  or  two 

actions,  or  perhaps  three  actions,  all  of  which,  on  the  facts  proved 

in  this  case,  would  necessarily  result  in  verdicts  for  him,  he  is  to 

come  back  to  this  Court  and  obtain  a  perpetual  injunction  on  the 

ground  of  repeated  vexation  and  repeated  actions. 

I  do  not  think  that  there  is  any  principle  in  this  Court  which 
will  compel  us  to  drive  the  Plaintiff  to  go  through  all  that  litiga- 
tion before  he  is  entitled  to  that  relief  which  he  would  ultimately 
get  when  he  had  gone  through  it. 

It  is  said  that  something  of  the  kind  was  done  in  Beere  v.  Guest 
In  that  case,  beyond  all  question,  the  ratio  decidendi  (and  that  is 
always  to  be  looked  at  when  you  are  referring  to  an  authority  or 
decision)  of  Lord  Gottenliayn  (who  affirmed  the  decision  of  the 
Yice-Chancellor)  was  that  the  Defendant  was  a  person  in  posses- 
sion, and  that  the  bill  was  a  bill  in  substance  brought  to  turn 
him  out  of  possession,  and  to  give  the  possession  to  the  Plaintiff, 
which  would  be  strictly  and  simply  an  ejectment  bill,  and  such  a 
bill  is  not  according  to  the  practice  of  this  Court.  Here  there  is 
nothing  like  a  possession  by  the  Defendant.  The  Plaintiff  has  been 
in  possession,  and  is  in  possession,  and  the  Defendant  has  been  a 
wrong-doer,  and  a  mere  trespasser,  who  proposes  to  continue  so. 

The  question  is  whether,  under  those  circumstances,  the  Plain- 
tiff has  not  a  right  to  come  here,  and  so  to  put  an  end  to  that  con- 
tinuous trespass  which  the  Defendant  has  begun  and  intends  to 
continue,  there  being  no  wrong  whatever  that  can  be  suggested  to 
the  Defendant.  What  is  alleged  on  his  behalf  here  is,  that  if  we 
grant  the  injunction  we  shall  deprive  him  of  a  very  valuable  pro- 
perty, because  it  is  essential  to  the  value  of  his  property  that  he 
should  keep  the  Plaintiff's  property,  which  has  been  taken  against 
his  consent.  Even  if  the  Defendant  did  originally  unconsciously 
take  that  which  was  not  his,  yet  he  very  soon  became  conscious 
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L.  C.      that  it  was  not  his,  and  that  he  was  taking  that  which  was  not 
and  L.  JJ.   ^.^  ^.^^       purpose  of  a  profit  to  himself,  against  the  will  of  the 
real  owner.    That  is  taking  another  man's  property  improperly, 
GooDsoN    both  morally  as  well  as  legally.   I  am  of  opinion  that  the  decision 
RicHAKDsoN.  of  the  Master  of  the  EoUs  is  quite  right,  and  that  the  injunction 
ought  to  be  sustained. 

Sib  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  I  think  it  is  quite  clear  that  the 
Defendant  has  not  got  into  possession  of  any  portion  of  real 
property  of  the  Plaintiff  so  as  to  make  it  necessary  for  the  Plain- 
tiff to  bring  an  action  of  ejectment. 

It  is  perfectly  true  that  when  a  system  of  waterworks  has  been 
legally  established,  and  the  owners  have  made  their  reservoir,  and 
have  legally  laid  their  pipes  all  along  the  streets  through  which 
they  are  supplying  the  water,  then  the  law  considers  the  pipes  so 
far  part  of  the  realty  that  the  owners  are  liable  to  be  rated  as  in 
possession  of  a  portion  of  the  realty,  and  it  may  be  that  an  eject- 
ment might  be  brought  against  them.  But  in  this  case  the  water- 
works had  not,  at  the  time  this  bill  was  filed,  been  established  at 
all.  All  that  had  been  done  was  that  the  Defendant  had  entered 
upon  the  Plaintiff's  land,  had  dug  a  trench,  and  had  put  pipes  at 
the  bottom  of  that  trench.  I  doubt  extremely  whether  those 
pipes  had  become  part  of  the  realty  at  all.  If  they  had,  they 
would  have  become  the  Plaintiff's  property.  But  in  my  opinion 
there  was  never  any  intention  to  annex  them  to  the  soil  so  as  to 
make  them  part  of  the  realty,  and  I  am  inclined  to  think  that 
they  remained  pure  chattels.  However  that  may  be,  it  is  not 
necessary  to  decide  the  question,  because,  in  fact,  the  Defendant 
has  committed  a  trespass.  If  that  had  been  the  only  thing  done, 
it  would  have  been  right  to  leave  the  Plaintiff  to  recover  damages 
by  an  action  at  law ;  but  the  Defendant  was  threatening  to  con- 
tinue the  trespass — threatening  to  complete  his  waterworks,  and 
use  as  his  own  that  which  was  really  part  of  the  Plaintiff's 
property,  and  to  make  a  profit  by  it.  Then  there  is  this  further 
reason  for  coming  to  this  Court,  namely,  that,  from  the  peculiar 
circumstances  of  the  surface  of  the  road  being  dedicated  as  a 
highway,  the  Plaintiff  has  not  the  ordinary  remedy  which  he 
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would  have  liad  if  tlie  Defendant  had  dug  a  trench  and  laid      L.  0. 

pipes  across  the  Plaintiff's  field.    In  this  case  the  Plaintiff  would 

.  1874 
have  had  great  difficulty  in  himself  removing  the  pipes.  Suppose 

that  a  similar  trespass  was  committed  on  a  man's  soil  while  he  Woodson 
remained  in  possession,  and  there  was  nothing  to  prevent  him  Richardson. 
digging  it  up  himself,  it  would  be  reasonable  enough  to  leave  him 
to  remove  what  had  been  wrongly  put  in  the  soil,  and  then  to 
bring  an  action  to  recover  damages.  But  in  the  present  case  it  is 
extremely  doubtful  whether  he  could  remove  the  pipes  without 
rendering  himself  subject  to  being  indicted  by  the  highway  board  ; 
and  in  my  opinion  he  is  entitled  to  be  relieved  from  that  diffi- 
culty. 

The  appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiff :  Messrs.  FatersoUj  Snow,  &  Burney, 
agents  for  Messrs.  M.  <&  0.  Daniel,  Bamsgate, 

Solicitors  for  the  Defendant :  Messrs.  Wright  &  Billey, 


HATTON  V,  HAYWOOD.  l.  c. 

and  L.  J  J. 

[1873    H.  196.] 

^  1874 
Judgment  Creditor — Law  of  Judgments  Amendment  Act  (27  &  28  Vict.  c.  ll2),   ^  ^""15^19 
ss.  1,  5 — Equity  of  Redemption — "  Delivery  in  Execution.^^  -J  \ 

Equitable  interests  in  land  are  within  the  1st  section  of  the  27  &  28  Vict, 
c.  112.  Therefore,  if  a  judgment  creditor  who  has  sued  out  an  elegit  is 
unable  to  obtain  deliveiy  by  the  sheriff  of  his  debtor's  lands  by  reason  of 
the  legal  estate  being  outstanding,  he  must  apply  to  the  Court  of  Chancery 
to  remove  the  impediment,  and  the  order  of  the  Court  will  be  a  delivery  in 
execution  within  the  statute. 

A  judgment  creditor  sued  out  an  elegit  against  his  debtor,  who  had  no 
other  interest  in  land  than  an  equity  of  redemption,  and  the  sheriff  accord- 
ingly returned  nil.  Soon  afterwards  the  debtor  became  bankrupt.  The 
debtor  then  filed  a  bill  asking  for  a  declaration  that  he  had  a  charge  on  the 
debtor's  equity  of  redemption  at  the  time  of  the  bankruptcy  : — 

Held,  on  demurrer  (affirming  the  decision  of  Malins,  V.C.),  that  the 
creditor  had  no  charge  on  the  land. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Malins, 
allowing  a  demurrer  to  the  Plaintiffs  bill. 
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L._c.         The  bill  stated  the  following  facts : — 

Henry  Be  Bruno  Austin  was  at  the  time  of  his  bankruptcy  the 
owner  of  certain  lands  and  hereditaments  in  Middlesex,  subject  to 
Hatton    certain  mortgages  in  fee,  the  particulars  of  which  the  Plaintiff  was 
Haywood,   unable  to  discover. 

On  the  4th  of  January,  1870,  the  Plaintiff  recovered  final  judg- 
ment against  Austin  in  an  action  of  debt  for  £800,  and  £8  10s. 
costs,  which  judgment  was  registered  on  the  8th  of  January,  1870, 
according  to  the  statute. 

On  the  8th  of  January,  1870,  the  Plaintiff  obtained  a  writ  of 
elegit  out  of  the  Queen's  Bench,  upon  the  said  judgment,  against 
the  goods,  chattels,  lands,  and  tenements  of  Austin,  in  Middlesex, 
and  the  writ  was  duly  registered  according  to  the  statute. 

On  the  16th  of  January,  1872,  the  writ  of  elegit  was  delivered 
to  the  sheriff  of  Middlesex,  but  in  consequence  of  the  existence  of 
the  said  mortgages  and  of  Austin's  estate  and  interest  being  purely 
equitable,  the  sheriff  made  a  return  of  "  nihil  "  to  the  said  writ  of 
elegit. 

On  the  11th  of  March,  1872,  a  petition  for  adjudication  of  bank- 
ruptcy was  presented  against  Austin,  under  which  he  was  declared 
a  bankrupt,  and  the  Defendant  was  duly  appointed  trustee. 

The  bill  prayed  that  it  might  be  declared  that  the  said  judg- 
ment constituted  a  valid  charge  in  equity  upon  the  estate  and 
interest  of  the  bankrupt  in  the  lands,  subject  to  the  prior  mort- 
gages, or  on  the  surplus  proceeds  of  the  sale  thereof,  and  that  the 
Plaintiff's  claim  might  be  satisfied  out  of  the  same.  The  bill  also 
prayed  for  an  account  of  what  was  due  to  the  Plaintiff  for  principal, 
interest,  and  costs,  and  that  the  Defendant  might  be  decreed  to 
pay  the  same,  or  in  default  be  foreclosed ;  and  also  for  a  receiver 
of  the  rents  of  the  said  hereditaments. 

To  this  bill  the  Defendant  demurred  for  want  of  equity,  and  the 
Vice-Chancellor  allowed  the  demurrer.  The  Plaintiff  appealed 
from  this  decision. 

Mr.  Glasse,  Q.C.,  and  Mr.  Townsend,  for  the  Appellant : — 

The  statute  27  &  28  Yict.  c.  112  (1)  only  applies  to  such  pro- 

(1)  The  sections  of  this  Act  princi-  "Sect.  1.  No  judgment,  statute,  or 
pally  commented  on  were  tlie  follow-  recognizance  to  be  entered  up  after  the 
ing : —  passing  of  this  Act  shall  affect  any  land 
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perty  as  is  capable  of  being  taken  by  the  sheriff  in  execution.  It 
-would  be  an  unreasonable  construction  of  the  1st  section  of  the  Act 
to  hold  that  the  Legislature,  having  by  the  1  &  2  Vict.  c.  110,  s.  13, 
made  judgments  a  charge  on  equities  of  redemption,  intended  by  a 
side  wind  to  repeal  that  enactment  by  directing  the  judgment 
creditor  to  do  what  is  impossible.  We  therefore  contend  that  the 
remedies  of  judgment  creditors  on  equities  of  redemption  remain 
as  before  the  Act. 

In  the  5th  section  it  is  taken  for  granted  that  there  may  be 
charges,  both  prior  and  subsequent  to  the  charge  of  the  creditor 
who  has  obtained  execution,  which  would  be  impossible  if  the  con- 
struction contended  for  by  the  other  side  is  correct ;  for  there  can 
be  only  one  elegit  on  the  same  land.    In  this  case  the  judgment 
creditor  had  done  all  he  could  before  the  petition  for  adjudication 
in  bankruptcy  was  presented.    The  return  by  the  sheriff  is  equiva- 
lent to  delivery  in  execution  in  such  a  case,  and  if  not,  a  Court  of 
Equity  will  put  the  creditor  in  the  same  position  as  to  the  equitable 
interest  of  the  debtor  as  if  he  had  succeeded  in  obtaining  it  at  law 
■Seton  on  Decrees  (1) ;  In  re  Cowhridge  Bailway  Company  (2) 
Guest  V.  Cowhridge  Bailway  Company  (3) ;  Mildred  v.  Austin  (4) 
Thornton  v.  Finch  (5) ;  Earl  of  Cork  v.  Bussell  (6) ;  In  re  Duke  of 
Newcastle  (7). 


L.  C. 
and  L.  JJ, 

1874 
Hatton 

V. 

Haywood, 


Mr.  J.  Pearson,  Q.C.,  and  Mr.  Whitehorne,  for  the  Defendant : — 
The  1st  section  of  the  27  &  28  Vict.  c.  112  includes  all  interests 


(of  whatever  tenure)  until  such  land 
shall  have  been  actually  delivered  in 
execution  by  virtue  of  a  writ  of  elegit 
or  other  lawful  authority,  in  pursuance 
of  such  judgment,  statute,  or  recogni- 
zance. 

"  Sect.  5.  If  it  shall  appear  on  making 
such  inquiries  that  any  other  debt  due 
on  any  judgment,  statute,  or  recogni- 
zance is  a  charge  on  any  such  land,  the 
creditor  entitled  to  the  benefit  of  such 
charge  (whether  prior  or  subsequent  to 
the  charge  of  the  petitioner)  shall  be 
served  with  notice  of  the  said  order  for 
(7)  Law  I 


sale,  and  shall  after  such  service  be 
bound  thereby,  and  shall  be  at  liberty 
to  attend  the  proceedings  under  the 
same,  and  to  have  the  benefit  thereof ; 
and  the  proceeds  of  such  sale  shall  be 
distributed  among  the  persons  who 
may  be  found  entitled  thereto,  accord- 
ing to  their  respective  priorities," 

(1)  3rd  Ed.  p.  456. 

(2)  Law  Rep.  5  Eq.  413. 

(3)  Ibid.  6  Eq.  619. 

(4)  Ibid.  8  Eq.  220. 

(5)  4  Giff.  515. 

(6)  Law  Eep.  13  Eq.  210. 
).  8  Eq.  700. 
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L.  C.  in  land ;  this  is  put  beyond  a  doubt  by  the  2nd  section,  which 
<tud  L.  JJ.   ^ggj^gg  ^YiG  term  "  land  "  as  including    all  hereditaments,  corporeal 

1874  •  .  .  , 

v^v-'  or  incorporeal,  or  any  interest  therein."  The  fallacy  of  the  argu- 
Hatton  iQent  on  the  other  side  lies  in  supposing  that  there  is  no  other 
Haywood,  -^yay  of  obtaining  delivery  of  land  except  by  elegit.  The  statute 
expressly  says  "writ  of  elegit  or  any  other  lawful  authority.*^ 
That  includes  a  decree  of  the  Court  of  Chancery.  The  meaning 
of  the  statute,  therefore,  is,  that  where  the  debtor  has  an  equity 
of  redemption,  or  other  equitable  right,  the  execution  creditor 
having  failed  in  obtaining  an  elegit,  must  get  what  is  equivalent 
to  delivery  of  the  land  by  a  decree  of  a  Court  of  Equity.  Where 
the  impediment  to  a  creditor  is  merely  legal  the  Court  will 
always  assist  him  to  remove  the  impediment,  and  will  give  him 
a  charge  subject  to  the  prior  incumbrance,  and  if  necessary,  a 
receiver.  This  construction  makes  the  5th  clause,  which  contem- 
plates prior  and  posterior  charges,  consistent  with  the  1st  section. 
But  the  Plaintiff  did  not  come  to  the  Court  of  Chancery  till  after 
the  bankruptcy,  and  therefore,  at  the  time  of  the  bankruptcy, 
there  had  been  no  delivery  of  the  land,  and  the  statute  had  not 
been  complied  with :  In  re  Cowbridge  Railway  Company  (1) ;  Smith 
V.  Hurst  (2) ;  Beavan  v.  Earl  of  Oxford  (3) ;  Carter  v.  Hughes  (4). 

[They  also  referred  to  the  statutes  1  &  2  Yict.  c.  110 ;  2  &  3 
Vict.  c.  11 ;  3  &  4  Vict.  c.  82 ;  18  &  19  Vict.  c.  15 ;  22  &  23  Vict, 
c.  35  ;  23  &  24  Vict.  c.  38.] 

Mr.  Glasse,  in  reply,  referred  to  Johnson  v.  Burgess  (5). 

LoKD  Selboene,  L.C.  : — 

We  think  that  the  Vice- Chancellor's  decision,  allowing  the 
demurrer  in  this  case,  was  quite  right.  The  preamble  of  the  27  & 
28  Vict.  c.  112  expressly  states  that  "it  is  desirable  to  assimilate 
the  law  affecting  freehold,  copyhold,  and  leasehold  estates  to  that 
affecting  purely  personal  estates,  in  respect  to  future  judgments, 
statutes,  and  recognizances."  That  shews  the  object  of  the  statute, 
which  was  based  upon  a  large  public  policy,  and  that  object 
would  fail  if  the  statute  failed  to  assimilate  real  estates  to  mere 

(1)  Law  Eep.  5  Eq.  413.  (3)  6  D.  M.  &  G.  492,  507. 

(2)  10  Hare,  30.  (4)  2  H.  &  N.  714. 

(5)  Law  Eep.  15  Eq.  398. 
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personal  estates  with  respect  to  tlie  law  of  judgments ;  it  would  fail  L.  c. 
therefore  if  the  Appellant's  contention  succeeded,  the  law  being 
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that  mere  personal  estates  are  not  bound  by  a  judgment  unless 
there  has  been  an  actual  delivery  of  them  in  execution.  If  the 
sheriff  returns  nulla  bona  no  goods  are  bound  by  the  judgment.  Haywood 

It  is  suggested  by  the  Appellant  that  so  great  a  change  as  to 
neutralize  the  judgment  creditor's  rights  over  equitable  interests 
in  real  estate,  given  him  by  the  1  &  2  Vict.  c.  110,  would  not 
have  been  made  by  the  Legislature  without  express  words.  But  it 
is  not  correct  to  say  that  any  change  is  made  in  the  rights  of  any 
person,  for  the  27  &  28  Vict.  c.  112  is  only  applicable  to  future 
judgments.  It  is,  therefore,  only  a  question  of  public  policy.  I  agree 
that  it  might  be  conceived  to  be  a  retrograde  policy  if  the  effect 
of  the  enactment  were  entirely  to  take  away  all  power  from  the 
judgment  creditor  of  following  the  lands  of  his  debtor  without 
driving  him  to  a  bankruptcy ;  though  if  it  had  been  so,  we  should 
be  bound  by  the  language  of  the  Legislature.  But  do  the  words  of 
the  statute  bear  that  construction  ?  The  words  of  the  1st  section 
are  of  the  largest  possible  description :  "  No  judgment,  statute,  or 
recognizance  to  be  entered  up  after  the  passing  of  this  Act  shall 
affect  any  land,  of  whatever  tenure,"  until  a  certain  thing  is  done. 
There  is  nothing  to  justify  any  narrow  construction,  so  as  to  con- 
fine it  to  land  capable  of  delivery  at  law  by  the  sheriff.  In  the 
2nd  section  it  is  enacted  that  "  the  term  *  land '  shall  be  taken  to 
include  all  hereditaments,  corporeal  or  incorporeal,  or  any  interest 
therein  " — the  word  "  incorporeal "  including  some  things  which 
could  not  be  taken  by  the  sheriff  under  the  old  law,  and  were 
for  the  first  time  brought  into  the  power  of  the  judgment  creditor 
by  the  11th  section  of  the  1  &  2  Vict.  c.  110 ;  and  the  words 
"  or  any  interest  therein,"  clearly  including  equitable  interests. 

It  is  said  that  the  words  "  shall  have  been  actually  delivered  in 
execution,"  shew  that  the  Legislature  must  have  meant  things 
which  in  their  nature  were  capable  of  being  delivered.  There  is 
some  force  in  that  argument ;  and  if  there  were  no  other  way  in 
which  interests  in  land  could  be  delivered  except  by  the  sheriff 
we  might  have  expected  to  find  some  mode  indicated  by  which 
such  interests  could  be  got  at  by  the  execution  creditor.  Even  in 
that  case,  however,  we  could  not  have  departed  from  the  natural 
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L.  c.  construction  of  the  Act.  But  it  does  not  appear  to  me  that  it  was 
intended  that  all  rights  of  the  judgment  creditor  over  equitable 
interests  in  land  should  be  taken  away ;  they  are,  no  doubt,  only 
Hatton  affected  so  far  as  they  are  qualified  by  the  express  words.  This 
Haywood,  is  consistent  with  what  was  said  in  In  re  Gowbridge  Bailway 
Company  (1).  In  that  case  the  late  Lord  Chancellor  Hatherley, 
then  Vice-Chancellor,  said  (2)  :  "  It  could  not  have  been  intended 
that  all  the  remedies  given  by  the  1  &  2  Yict.  c.  110,  should  be 
swept  away  by  a  side  wind."  I  agree  to  that  observation,  especially 
as  it  is  confirmed  by  reference  to  the  1  &  2  Yict.  c.  110.  That 
statute  largely  extended  the  rights  of  a  judgment  creditor,  first,  by 
providing  that  all  descriptions  of  real  property  of  the  debtor,  and 
all  property  of  which  he  had  power  to  dispose,  should  be  charged, 
as  if  the  charge  had  been  created  in  writing ;  and,  secondly,  the 
statute  made  the  power  of  taking  in  execution  all  hereditaments 
universal,  without  distinction  of  one  kind  of  hereditament  and 
another ;  whereas  at  law.  some  were  capable  of  being  taken  in 
execution  and  others  were  not. 

It  is  not  only  a  sound  but  a  necessary  construction  of  the  late 
Act,  that  it  leaves  untouched  all  rights  given  by  earlier  Acts  except 
so  far  as  it  expressly  takes  them  away.  If  the  1st  section  had 
referred  in  express  terms  to  the  1  &  2  Vict.  c.  110,  and  had  said 
that  the  land  was  not  to  be  specifically  bound  by  any  judgment  by 
virtue  of  the  13th  section  of  that  Act  until  the  land  had  actually 
been  delivered  in  execution,  the  inchoate  right  of  the  judgment 
creditor  given  by  the  previous  statute  would  still  remain,  and 
would  be  an  ample  foundation  for  a  bill  in  Equity  to  get  the  benefit 
of  that  inchoate  right  by  removing  any  legal  obstruction.  It  was 
decided  in  Thornton  v.  Finch  (3),  that  although  the  land  was  not 
capable  of  being  specifically  bound  until  taken  in  execution,  yet  the 
inchoate  right  under  the  1  &  2  Vict.  c.  110  might  be  made  the 
foundation  of  a  suit  in  Equity  to  remove  the  legal  difficulty  in  the 
way  of  making  it  a  perfect  charge.  Although  the  statute  is  not 
worded  with  the  exactness  desirable  in  Acts  of  Parliament,  yet  on 
the  face  of  it  we  have  that  which  shews  that  the  ordinary  legal 
process  was  not  the  only  mode  of  obtaining  delivery  of  the  land  con- 

(1)  Law  Rep.  5  Eq.  413.  (2)  Law  Pep.  5  Eq.  416. 

(3)  4  Giff.  515. 
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templated,  for  we  have  the  words  "  or  any  other  lawful  authority."  i>.  C. 
I  see  nothing  to  confine  those  words  to  a  sequestration,  as  has  been 
suggested  in  argument.  Any  lawful  authority  which  could  cause 
such  a  delivery  as  the  subject-matter  was  capable  of,  seems  to  me 
to  satisfy  the  language  of  the  statute ;  and  in  any  case  in  which  the  Haywood. 
judgment  creditor  must  have  come  into  Equity  to  remove  a  legal 
impediment,  the  judgment  and  execution  issued  being  the  founda- 
tion of  his  right,  it  appears  to  me  the  relief  given  is  substantially 
a  delivery  in  execution,  whether  in  form  it  be  a  writ  of  assistance 
or  of  sequestration,  or  the  appointment  of  a  receiver.  In  my 
opinion  that  would  be  quite  sufficient,  and  the  land  would  be 
necessarily  bound  by  the  order.  Then  the  judgment  creditor  would 
not  be  in  a  worse  position  for  getting  the  fruits  of  his  execution 
than  before  the  Act.  If  this  is  the  sound  construction,  the  cases  of 
In  re  Cowbridge  Eailway  Company  (1)  and  Thornton  v.  Finch  (2) 
are  consistent,  and  it  gets  over  the  difficulty  of  the  language  of  the 
5th  section,  which  contemplates  the  state  of  things  that  there  may 
be  other  creditors  who  also  have  judgments  constituting  charges 
on  the  land.  If  there  were  no  other  mode  of  delivery  except  by 
the  sheriff,  and  if  we  were  to  take  it  as  in  Carter  v.  Hughes  (3), 
that  there  could  be  only  one  return,  there  would  then  be  a  diffi- 
culty as  to  the  existence  of  prior  ,or  subsequent  charges,  because 
only  one  charge  would  be  possible.  But  if  the  charge  can  be 
perfected  by  the  Court  of  Chancery  in  case  of  a  legal  obstruction, 
that  difficulty  is  removed. 

This  construction  is,  therefore,  required  by  the  authorities,  and  is 
satisfactory  as  removing  all  difficulties  between  the  different  sections. 
But  if  the  difficulty  were  greater  than  it  is,  as  to  the  way  in  which 
creditors  having  judgments  are  to  work  out  their  rights  against  equit- 
able interests,  we  should  not  be  authorized  to  decide  in  contradiction 
to  the  express  words  of  the  Act.  I  think,  therefore,  that  the  Vice- 
Chancellor  was  right,  and  the  appeal  must  be  dismissed  with  costs. 

Sir  W.  M.  James,  L.J.  :— 

I  am  of  the  same  opinion.    Independently  of  the  difficulty 

arising  from  the  5th  section,  it  appears  to  me  that  the  words  of 

(1)  Law  Kep.  5  Eq.  413.  (2)  4  Giff.  515. 

(3)  2  H.  &  N.  714. 
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L.  C.  the  statute  are  too  plain  to  admit  of  reasonable  doubt.  By  the 
and  L.  JJ.  section  it  is  said  that  no  judgment  shall  affect  any  land  until 
such  land  shall  have  been  actually  delivered  in  execution.  This 
Hatton  delivery  in  execution  must  be  understood,  having  regard  to  the 
Haywood,  subject-matter.  It  is  not  everything  which  in  the  nature  of  things 
can  be  passed  from  hand  to  hand,  but  there  must  be  some  delivery, 
actual  or  symbolical.  If  it  is  land,  it  may  be  delivered  by  the 
sheriff  under  an  extent ;  but  if  the  interest  is  equitable,  as  in  this 
case,  there  is  nothing  which  the  creditor  can  get  by  extent,  and 
some  other  kind  of  delivery  is  necessary.  The  5th  section  cer- 
tainly presents  a  difficulty.  It  is  said  that  there  could  be  nothing 
to  which  the  5th  section  could  apply,  for  there  could  be  only  one 
elegit,  and  therefore  no  other  charges,  either  prior  or  subsequent. 
That  might  have  obliged  us  to  seek  some  other  construction ;  but 
I  am  not  satisfied  that  there  is  any  necessary  inconsistency  between 
the  1st  and  5th  sections.  There  may  well  be  charges  existing 
consistently  with  the  1st  section  besides  the  charge  of  the  creditor 
who  has  obtained  execution.  In  the  present  case  the  Appellant 
had  no  charge  before  the  date  of  the  bankruptcy.  This  bill  was 
not  filed  till  after  that  time. 


SiK  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  I  think  the  difficulty  of  the  1st 
section  is  removed  when  we  consider  the  real  meaning  of  the  w^ords 
"  delivered  in  execution."  The  sheriff  does  not  give  the  creditor 
actual  possession  of  the  land  itself,  but  the  effect  of  his  return  is, 
that  it  vests  the  legal  estate  in  the  creditor.  The  creditor  can 
then  bring  ejectment,  if  it  is  an  estate  in  possession,  or  he  can  sue 
for  the  rent,  if  it  is  a  reversion.  That  being  so,  when  we  come  to 
equitable  interests  the  question  is,  what  is  it  that  vests  the  debtor's 
estate  in  the  creditor  ?  The  order  of  the  Court  of  Chancery  effects 
as  to  equitable  interests  what  the  action  of  the  sheriff  does  as  to 
legal  estates.  That  answers  the  difficulty  as  to  equitable  interests, 
and  I  see  no  reason  why  we  should  not  follow  the  natural  con- 
struction of  the  Act. 

Solicitors :  Messrs.  Hur/ord  &  Taylor ;  Messrs.  Sheffield  &  Sons. 
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Will — Shifting  Clause — He-settlement — Diminution  of  Quantity  of  Estate. 

A  testator  gave  his  Pembrokeshire  estates  in  trust  for  T.  C.  (second  son  of 
>S^.  C.)  for  life,  with  remainder  to  his  first  and  other  sons  successively  in  tail 
male,  with  remainder  to  the  Plaintiff  for  life,  with  remainders  over ;  and  de- 
clared that  if  T,  C.  or  his  issue  male  should  become  entitled  in  possession  to 
the  estates  in  Shropshire  settled  on  the  marriage  of  S.  C.  (the  father  of  T.  C), 
the  trust  for  T.  C.  and  his  issue  male  should  cease,  and  the  Pembrokeshire 
estates  should  go  to  the  person  next  entitled  in  remainder  as  if  T.  C,  were 
dead  without  issue.  At  the  date  of  the  will  the  Shropshire  estates  stood 
limited,  under  S.  C.^s  marriage  settlement,  to  the  use  of  >S.  C.  for  life,  with 
remainder  to  his  first  and  other  sons  successively  in  tail  male. 

S.  C.  and  his  eldest  son  disentailed  the  Shropshire  estates,  and  limited  a 
small  portion  of  them  to  S.  C.  in  fee,  and  re-settled  the  rest  to  such  uses  as 
S,  C.  and  his  eldest  son  should  appoint,  with  remainder  to  S,  C.  for  life,  with 
remainder  to  his  eldest  son  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainder  to  such  uses  as  S.  C.  and  T.  C.  should 
appoint,  witli  remainder  to  T.  C.  for  life,  with  remainder  to  his  first  or  other 
sons  in  tail  male.  By  this  settlement  powers  were  given  to  S.  (7.,  to  his 
eldest  son,  and  to  T.  (7.,  to  charge  certain  sums  on  the  estate.  S.  C.^s  eldest 
son  died  without  issue,  and  then  S.  C.  and  T.  (7.,  in  exercise  of  their  joint 
power  of  appointment,  re-settled  the  Shropshire  estates  after  the  death  of 
S.  C.  to  the  use  of  the  eldest  daughter  of  T.  C.  for  life,  with  divers  remain- 
ders over  until  the  entail  in  the  Pembrokeshire  estates  should  be  barred,  and 
as  soon  as  that  event  should  happen,  to  the  use  of  T.  C.  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male.  On  the  death  of  S.  C.  the 
Plaintiff  claimed  to  be  let  into  possession  of  the  Pembrokeshire  estates,  on  the 
ground  that  the  shifting  clause  had  taken  effect : — 

Held,  that,  inasmuch  as  T.  C.  acquired  an  interest  in  the  Shropshire  estates 
under  what  was  substantially  a  new  title,  and  the  estates  were,  moreover, 
diminished  in  quantity,  the  shifting  clause  did  not  take  effect. 

The  suit  of  Mej/rich  v.  Mathias  was  heard  in  tlie  first  instance 
before  the  Court  of  Appeal  by  special  leave,  a  petition  in  2IeijricJc 
V.  Laws  coming  on  at  the  same  time. 

Thomas  Meyriclc,  by  his  will,  dated  the  11th  of  May,  1837, 
devised  his  Pemhrolceshire  estates  to  the  use  of  E.  Laws  and  C.  P. 
Bimond,  and  their  heirs,  upon  trust  for  his  grandson,  Thomas 
Charlton  (the  second  son  of  St.  John  Chiverfon  Charlton),  for  life, 
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without  impeachment  of  waste,  with  remainder  in  trust  for  the 
first  and  other  sons  of  Thomas  Charlton  successively  in  tail  male, 
and  in  default  of  such  issue  in  trust  for  the  Plaintiff  William  Mey- 
rick  for  life,  without  impeachment  of  waste,  with  remainder  in  trust 
for  his  first  and  other  sons  successively  in  tail  male,  with  divers 
remainders  over.    The  will  contained  the  following  proviso  : — 

"  Provided  always,  and  I  do  hereby  declare,  that  if  the  said 
Thomas  Charlton  or  his  issue  male  should,  either  in  my  lifetime  or 
after  my  decease,  become  seised  or  entitled  in  possession  to  the 
estates  settled  on  the  marriage  of  St.  John  Chiverton  Charlton, 
situate  in  the  county  of  Salop,  then  the  trust  of  my  said  real 
estate  in  favour  of  the  said  Thomas  Charlton  and  his  issue  male 
shall  absolutely  cease,  and  my  said  estates  shall  go  to  the  person 
next  beneficially  entitled  in  remainder  under  the  trusts  herein- 
before contained,  in  the  same  manner  as  if  the  said  TAomas  Charlton 
were  then  deceased  without  issue  male,  subject  nevertheless  to  any 
act  which  may  have  been  done  in  exercise  of  any  of  the  powers 
herein  contained." 


It  was  also  provided  that  Thomas  Charlton  should,  within  twelve 
months  after  attaining  the  age  of  twenty-one,  assume  the  surname 
of  Meyrick,  with  a  forfeiture  clause  in  case  of  his  non-compliance 
with  the  proviso. 

The  testator  died  on  the  29th  of  September,  1837. 

At  the  time  of  his  death  the  Shropshire  estates  referred  to  in 
his  will  as  the  estates  settled  on  the  marriage  of  St.  John  Chiverton 
Charlton,  stood  limited  by  virtue  of  his  marriage  settlement,  dated 
the  16lh  of  June,  1820,  to  such  uses  as  William  Charlton  (the 
father  of  St.  John  C.  Charlton)  and  St,  John  C.  Charlton  should 
jointly  appoint,  and,  subject  to  such  appointment,  and  subject  to 
certain  charges  therein  mentioned,  to  the  use  of  William  Charlton 
for  life,  with  remainder  to  the  use  of  St,  John  C,  Charlton  for  life, 
with  remainder  to  trustees  for  500  years,  for  raising  portions  for 
younger  children,  and  subject  thereto  to  the  use  of  the  first  and 
other  sons  of  St.  John  C.  Charlton  successively  in  tail  male,  with 
divers  remainders  over. 

>S^^.  John  C.  Charlton  had  two  sons,  St.  John  William  Charlton 
and  the  said  Thomas  Charlton. 
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On  the  22nd  of  March,  1854,  >S'^.  John  C,  GharUon  and  his 
eldest  son.  Si,  John  William  Charlton,  executed  a  disentailing 
deed,  whereby  they  limited  a  portion  of  the  Shropshire  estates, 
called  Oalcengates,  to  St.  John  C.  Charlton  in  fee,  and  the  rest  of 
the  estates  to  such  uses  as  St.  John  C.  Charltofi  and  St,  John  William 
Charlton  should  jointly  appoint,  and,  subject  to  such  appointment, 
to  the  use  of  St.  John  C.  Charlton  for  life,  with  remainder  to  the 
use  of  St.  John  William  Charlton  in  tail  male,  with  remainders  over. 

By  an  indenture  dated  the  23rd  of  March,  1854,  ;S'^.  John  C. 
Charlton  and  St.  John  William  Charlton,  in  exercise  of  their  joint 
power  of  appointment,  appointed  the  Shrojpshire  estates  which 
were  subject  to  the  power  to  such  uses  as  they  should  jointly 
appoint,  and,  subject  to  such  appointment,  to  the  use  of  St,  John 
C.  Charlton  for  life,  with  remainder  to  the  use  of  St.  John  William 
Charlton  for  life,  with  remainder  to  the  first  and  other  sons  of 
St.  John  William  Charlton  successively  in  tail  male,  with  remainder 
to  such  persons  as  St.  John  C.  Charlton  emd  Thomas  Charlton  should 
jointly  appoint,  and,  subject  to  such  appointment,  to  the  use  of 
Thomas  Charlton  for  life,  with  remainder  to  his  first  and  other  sons 
successively  in  tail  male,  with  divers  remainders  over.  And  the 
indenture  contained  a  power  to  St.  John  C.  Charlton  to  charge 
the  estates  with  £15,000  for  his  younger  children,  and  to  each  of 
the  said  St.  John  William  Charlton  and  Thomas  Charlton  to  charge 
the  estates  with  sums  not  exceeding  £15,000,  for  a  like  purpose. 

^S'i^.  John  C.  Charlton,  by  subsequent  deeds,  exercised  his  power 
of  charging  the  estates  with  the  sum  of  £15,000. 

St.  John  William  Charlton  died  on  the  30th  of  October,  1864, 
without  having  been  married. 

On  the  16th  of  February,  1866,  St.  John  C.  Charlton  and  Thomas 
Charlton  executed  a  deed,  whereby,  in  exercise  of  their  joint  power 
of  appointment,  and  subject  to  the  life  estate  of  St.  John  C.  Charlton, 
they  limited  the  estates  to  such  uses  as  they  should  jointly  appoint, 
and  in  default  of  such  appointment  to  the  use  that  the  wives  of  St. 
John  C.  Charlton  and  Thomas  Charlton  should  receive  certain  rent- 
charges  of  £1700  and  £1000  respectively,  and,  subject  thereto, 
to  the  uses  following,  that  is  to  say :  In  case  the  estate  tail  male 
in  the  PemhroJceshire  estates  limited  by  the  will  of  the  said  Thomas 
Meyrick  in  trust  for  the  first  and  other  sons  of  Thomas  Charlton 
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should  be  then  subsisting,  then  in  the  meantime,  and  until  the 
same  estate  in  tail  male  and  all  remainders  expectant  thereupon 
should  be  barred  either  in  the  lifetime  of  Thomas  Charlton  or  of 
Frederick  Charlton,  his  only  son  then  born,  or  within  twenty-one 
years  after  the  death  of  the  survivor  of  them,  or  the  said  estate 
tail  male  should  within  the  same  period  cease,  the  said  estates 
thereby  appointed  should  remain  and  be  to  the  use  of  Bora 
Bhoda,  then  the  only  daughter  of  the  said  Thomas  Charlton,  with 
remainder  to  her  first  and  other  sons  successively  for  life,  with 
divers  remainders  over  during  the  same  period,  and  after  the 
determination  or  expiration  of  the  same  period  to  the  use  of  the 
said  Thomas  Charlton  during  his  life,  with  remainder  to  the  use  of 
his  first  and  other  sons  successively  in  tail  male,  with  divers 
remainders  over. 

St.  John  C.  Charlton  died  on  the  23rd  of  February,  1873. 

The  original  bill  {Meyrick  v.  Laivs)  was  filed  by  William  Meyrick 
and  his  eldest  son,  and  the  trustees  of  Thomas  MeyricFs  will,  and 
Thomas  Charlton,  who  had  taken  the  name  of  Meyrick  in  accord- 
ance with  the  direction  contained  in  the  will  (but  is  called  in  this 
report  Tliomas  Charlton),  for  the  administration  of  the  trusts  of 
the  will ;  and  his  eldest  son  was  afterwards  brought  before  the 
Court  by  supplemental  bill  {Meyrick  v.  Mathias),  which  stated  the 
facts  subsequent  to  the  filing  of  the  original  bill. 

On  the  death  of  St.  John  C.  Charlton  the  Plaintiff  presented  a 
petition,  praying  a  declaration  that  the  shifting  clause  in  the 
testator's  will  had  taken  effect ;  and  that  the  Plaintiff,  William 
Meyrick,  might  be  put  into  possession  of  the  Pemlrokeshire  estates. 
The  suit  came  on  for  further  consideration  at  the  same  time  with 
the  Petition. 


Mr.  Souihgate,  Q.C.,  Mr,  Jackson,  Q.C.,  and  Mr.  Bowclife,  for 
the  Plaintiffs : — 

We  admit  that  if  the  settlement  of  the  Shropshire  estates  had 
been  entirely  broken,  and  the  estates  conveyed  to  a  stranger  and 
then  reconveyed  to  the  Defendant  Thomas  Charlton,  the  shifting 
clause  would  not  have  taken  effect ;  but  the  dealings  with  these 
estates  only  amount  to  a  modification  of  the  original  settlement. 
The  effect  of  the  last  settlement,  in  February,  1866,' by  which  life 
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estates  were  given  to  Thomas  Charlton's  infant  daughter  and  her 
sons  previous  to  his  own  death,  was  to  give  the  management  and 
enjoyment  of  the  income  of  the  estates  to  him.  The  condition  in 
the  shifting  clause  in  this  case  is,  not  that  the  estates  should  come 
to  T.  Charlton  and  his  issue  under  the  settlement,  but,  generally,  if 
he  or  they  become  seised  or  entitled  to  them  in  possession ;  and 
such  a  condition  ought  to  be  construed  according  to  its  literal 
meaning,  for  neither  party  has  a  better  equity  than  the  other. 
As  to  the  charges  which  have  been  created  on  the  Shrojoshire 
estates,  the  Plaintiffs  have  a  right  to  redeem  them,  and  they  are 
willing  to  do  so. 

[They  referred  to  Harrison  v.  Round  (1) ;  Monyjpenny  v, 
Bering  (2)  ;  MicMethwait  v.  Micklethwait  (3)  ;  FazaJcerly  v. 
Ford  (4) ;  Taylor  v.  Earl  of  Harewood  (5) ;  Bumbold  v.  Bum- 
hold  (6) ;  Davidson's  Precedents  in  Conveyancing  (7).] 


L.  C. 
and  L.  JJ. 

1874 

Meyrick 

V. 

Laws. 

Meyrick 

V. 

Mathias. 


Mr.  Fry^  Q.C.,  Mr.  G.  Law,  and  Mr.  Sjpencer  Butler,  for  the 
Defendants  T,  Charlton  and  his  son,  were  not  called  on. 


Mr.  T.  Bawlinson,  for  the  trustees. 


Lord  Selborke,  L.O.j  delivered  the  judgment  of  the  Court  as 
follows : — 

We  have  none  of  tis  any  doubt  in  this  case.  Of  course  the 
\vhole  question  depends  on  the  construction  of  this  shifting  clause 
in  the  will  of  the  testator,  Thomas  MeyrieJc.  Now  the  words  of  the 
clause  are  these :  "  I  do  hereby  declare  that  if  the  said  Thomas 
Charlton  or  his  issue  male  should,  either  in  my  lifetime  or  after 
my  decease,  become  seised  or  entitled  in  possession  to  the  estates 
settled  on  the  marriage  of  the  said  St.  John  Chiverton  Charlton 
situate  in  the  county  of  Salop  " — then  the  estates  which  he  devises 
are  to  go  over  as  if  Thomas  Charlton  were  then  deceased  without 
issue  male.  The  question,  therefore,  which  arises  is  a  very  simple 
one,  quite  distinct  from  anything  like  a  doubtful  or  conflicting  or 
uncertainly-expressed  intention  of  a  testator,  such  as  may  have 

(1)  2  D.  M.  &  G.  190.  (4)  4  Sim.  390 ;  1  A.  &  E.  897. 

(2)  Ibid.  145.  (5)  3  Hare,  372. 

(3)  4  C.  B.  (N.S)  790.  (6)  3  Ves.  65. 

0)  Sl'd  Ed.  vol.  iii.  p.  348. 
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existed  in  some  of  the  cases  referred  to.  The  question  is,  whether 
the  testator  there  means  to  provide  for  the  event  of  the  Shropshire 
estates  going  to  Thomas  Charlton  or  his  issue  male,  under  the 
settlement  to  which  he  refers.  I  cannot  but  think  that,  on  the 
same  principle  upon  which  Sir  James  Wigram,  in  Taylor  v.  Earl 
of  Harewood  (1),  held  that  the  mention  of  entailed  estates  was 
not  merely  an  historical  description  of  a  pre-existing  fact,  but  was 
intended  to  shew  the  title  under,  which  the  event  was  to  take  place, 
so  here  the  word  "  settled  "  in  this  context  has  exactly  the  same 
force  and  effect ;  for  nothing  could  be  more  absurd  and  unreason- 
able than  to  suppose  that  the  testator  meant  the  PemhroJceshire 
estates  to  go  over  in  the  event  of  the  acquisition  at  any  time,  and 
by  any  title  whatsoever,  of  the  Shropshire  estates  by  any  de- 
scendant of  Thomas  Charlton,  The  mention  of  Thomas  Charlton 
or  his  issue  male  in  connection  with  the  mention  of  the  existing 
settlement,  proves  that  the  testator  had  in  view  a  title  and  a  right 
whicb  might  arise  under  the  existing  settlement.  It  was  almost 
admitted  in  the  argument  that  that  was  so ;  because,  as  I  under- 
stood Mr.  Jaelison,  he  felt  that  he  could  not,  in  the  face  of  the 
authorities,  contend  that  if  the  Shropshire  estates  had  come  to 
Thomas  Charlton  or  his  issue  male  by  descent  or  devise,  after 
some  other  person  had  acquired  the  fee  simple,  the  shifting  clause 
would  have  taken  effect.  But  if  that  be  the  meaning  of  the 
shifting  clause,  I  cannot  see  on  what  ground  those  cases  can  be 
distinguished. 

The  simple  question  is,  Has  the  event  contemplated  by  the 
testator  happened  ?  It  appears  to  me  no  more  necessary  for  us  in 
this  case  than  for  Sir  James  Wigram  in  the  case  of  Taylor  v.  Earl 
of  Harewood  to  decide  any  abstract  question,  whether  every  form 
of  re-settlement  would  necessarily  destroy  the  identity  of  the  title. 
We  had  better  deal  with,  each  such  question  when  it  arises 
according  to  the  nature  and  terms  of  the  settlement,  the  persons 
who  make  it,  and  the  persons  who  take  under  it.  In  Harrison  v. 
Bound  (2)  we  have  an  instance  of  a  re-settlement  which  was  held 
to  be  a  continuation  of  the  title,  where  the  next  descendant  took 
substantially  the  same  estate  under  the  new  settlement.  In  such 
a  case,  if  the  estate  remains  undiminished  in  quantity,  it  is  held  to 
(1)  3  Hare,  372.  (2)  2  D.  M.  &  G.  190. 
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be  merely  a  modification  of  his  original  title ;  and  if  it  is  dimin- 
ished in  value  for  his  benefit,  he  is  considered  merely  to  have  anti- 
cipated his  interest.  We  must  deal  with  all  such  cases  as  they 
occur.  In  this  case  it  is  clear  that  we  have  not  only  a  re-settle- 
ment by  virtue  of  the  absolute  power  over  the  fee  simple  vested  in 
different  persons  from  the  person  now  taking  as  tenant  for  life,  but 
we  have  also  a  different  subject-matter ;  because  from  the  re-settle- 
ment there  had  been  subtracted,  not  in  his  favour,  but  in  favour  of 
other  persons,  the  whole  of  a  particular  property,  the  OaJcengates, 
which  the  father,  with  the  consent  of  the  eldest  son,  took  out  of 
the  settlement  for  his  own  benefit ;  and  we  have,  as  it  is  admitted, 
large  charges  laid  upon  the  estate  which  destroy  its  identity  in 
point  of  quantity  and  value.  I  do  not  think  the  authorities  are  in 
any  degree  open  to  question,  which  say  that  those  circumstances 
prevent  the  condition  being  fulfilled  which  is  to  defeat  the  gift. 
Something  of  the  same  kind  happened  in  the  case  of  Gardiner  v. 
Jellicoe  (1),  where,  (though  the  case  did  not  mainly  turn  on  this 
point,)  Sir  W.  Erie,  C.  J.,  said  (2) :  "  It  appears  by  the  admissions 
that  the  lands  formerly  part  of  those  comprised  in  the  Gardiner 
property  are  only  a  small  part,  held  under  a  new  title,  and  subject 
to  incumbrances  that  could  not  have  been  imposed  on  the  estate 
tail  if  the  Plaintiff  had  taken  it  under  the  devise.  Though  he 
holds  some  of  the  same  lands  he  has  not  in  substance  the  same 
amount  of  property,  nor  in  title  the  same  estate,  as  that  to  which 
the  shifting  clause  referred."  As  far  as  I  know,  all  the  cases  on 
the  subject  are  consistent  with  this  view.  Therefore  in  our 
opinion  the  Petition  must  be  dismissed  with  costs ;  and,  as  the 
Plaintiffs  had  no  claim  to  the  estates  devised  [by  the  testator 
except  under  the  shifting  clause,  the  supplemental  bill  must  also 
be  dismissed  with  costs. 
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'  Solicitors  for  the  Plaintiffs:  Messrs.  Gregory ^  Bowcliffes,  d: 
Eawle, 

Solicitors  for  the  Defendants  :  Messrs.  LaWj  Hussey,  &  EuIberL 

(1)  12  a  B.  (N.S.)  568.  (2)  12  C.  B.  (N.S.)  637. 
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Feb.  12.      Breach  of  Trust —  Constructive  Trustee — Complicity  in  Breach  of  Trust  — 


Solicitor y  Liability  of — Appointment  of  Sole  Trustee  who  misapplies  Funds 
—  Costs,  adding  Defendants  for. 

A  stranger  who  acts  as  the  agent  of  a  trustee  in  a  transaction  legally 
within  his  power,  but  which  leads  to  a  breach  of  trust,  is  not  to  be  held 
responsible  as  a  constructive  trustee  unless  some  of  the  property  passes  into 
his  hands,  or  unless  he  is  cognisant  of  a  dishonest  design  on  the  part  of  the 
trustee. 

The  Court  discourages  the  practice  of  making  solicitors  or  other  agents 
who  are  not  primarily  liable  for  the  loss  of  property,  and  who  ought  to  be 
made  witnesses,  Defendants  to  a  suit  for  the  purpose  of  charging  them  with 
costs. 

A.f  the  surviving  trustee  of  a  fund,  one  moiety  of  which  was  settled  upon 
his  wife  and  children,  and  the  other  moiety  upon  the  wife  and  children  of 
B.J  in  exercise  of  a  power  in  the  settlement,  appointed  B.  sole  trustee  of  half 
the  fund,  taking  an  indemnity  from  him,  and  retained  the  other  half  in  his 
own  name.  B.  sold  out  and  misapplied  the  moiety  of  the  fund  transferred 
to  him,  and  became  bankrupt,  ^.'s  solicitor  advised  him  against  the  appoint- 
ment of  B.  as  sole  trustee,  but  prepared  the  deeds  of  appointment  and 
indemnity,  and  introduced  him  to  a  broker  for  the  purpose  of  selling  out 
some  of  the  stock  to  pay  some  costs  to  which  it  was  liable,  and  the  same 
broker  afterwards  transferred  a  moiety  of  the  residue  to  B.  B.  employed  i 
another  solicitor,  who  warned  B^s  wife  of  the  risk  attending  the  proposed 
transaction,  but  settled  the  deed  of  indemnity  on  her  behalf:— 

Held  (affirming  the  decision  of  WicJcens,  V.O.),  in  a  suit  by  B,'s  children, 
seeking  to  make  A.  and  the  two  solicitors  responsible  for  the  fund  which  was 
lost,  that  as  neither  of  the  solicitors  had  any  knowledge  of,  or  any  reason  to 
suspect,  a  dishonest  design  in  the  transaction,  and  as  the  fund  had  not  passed 
into  their  hands,  the  bill  must  be  dismissed  against  them  both  with  costs. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Wiclcens.  f 

The  Plaintiffs  in  the  suit  were  the  children  of  Henry  Norman 
Barnes  and  Ann  Barnes,  being  the  grandchildren  of  William 
Addy,\hQ  testator  in  the  suit.    The  Defendants  were  John  William  ; 
Addy,  who  died  during  the  progress  of  the  suit,  and  William  Ward  j 
Duffield,  and  William  Bichard  Preston,  solicitors.  '[ 

The  testator,  by  his  will,  dated  the  25th  of  November,  1835, 
appointed  William  Crush,  John  Lugar,  and  his  nephew  John 
William  Addy,  to  be  his  executors  and  trustees,  and  the  guardians 
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of  his  infant  children.    He  devised  and  bequeathed  his  real  and      i,.  c. 
personal  estates  to  his  trustees  upon  trust  to  sell  and  convert  the  ^"^^ 
same,  and  to  invest  the  proceeds  thereof,  and  after  giving  an 
annuity  of  £100  to  his  widow,  he  declared  that  the  residue  should  Baunes 
be  held  in  trust  for  his  daughter  Ann,  his  daughter  Susan,  his  son  Apdv. 
William  John,  and  his  daughter  Mary  Myhill  equally.    He  then 
settled  the  share  or  portion  of  his  daughter  Ann  upon  her  for  her 
life,  for  her  sole  and  separate  use,  free  from  the  contracts  or  control 
of  her  husband,  and  without  power  of  anticipation,  and  after  her 
death  for  her  children  as  she  should  by  deed  or  will  appoint,  and 
in  default  of  any  such  appointment,  and  so  far  as  any  such  should 
not  extend,  the  share  was  to  be  held  upon  trust  for  such  of  her 
children  as  should  attain  twenty-one  equally ;  witli  the  usual  sur- 
vivorship and  maintenance  clauses.    The  testator  then  settled  the 
share  of  his  daughter  Susan  in  like  manner. 

The  will  contained  a  power  of  appointing  new  trustees,  which 
was  vested  in  his  executors,  without  the  consent  of  any  other  per- 
son. The  power  was  in  the  usual  form,  but  contained  no  authority 
to  diminish  the  number  of  trustees. 

The  testator  died  on  the  15th  of  December,  1835,  leaving  his 
widow  and  the  four  children  named  in  his  will. 

W,  Crush  renounced  probate,  and  disclaimed  the  trusts  of  the 
will,  which  was  proved  on  the  18th  of  March,  1836,  by  /.  Liigar 
and     W.  Addy  alone. 

The  total  amount  of  the  estate  which  came  to  the  hands  of 
J.  Lugar  and  /.  W,  Addy  (after  appropriating  £2000  to  answer 
the  annuity)  was  about  £9000,  which  they  invested  in  their  names 
in  consols. 

On  the  7th  of  November,  1837,  Ann  Addy  married  H.  N.  Barnes, 
and  the  six  Plaintiffs  were  their  children.  In  1846  Susan  Addy 
married  J.  W.  Addy. 

J.  Lugar  and  /.  W.  Addy  appointed  George  Adams  ClarJc  a  trus- 
tee of  the  will  in  the  place  of  W.  Crush.  J.  Lugar  died  in  1852, 
and  G,  A.  ClarJc  died  in  February,  1857,  leaving  /.  W.  Addy  the 
sole  trustee  of  the  will. 

Mr.  James  FarJcer  acted  as  the  solicitor  of  the  executors  and 
trustees  of  the  will  till  1851,  when  Mr.  W.  W.  Buffield  became 
the  solicitor  of  /.  W.  Addy,  in  the  place  of  Mr.  Barker, 
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L,  c.  The  shares  of  the  testator's  son  William  John  Addt/,  and  his 
daughter  Mary  Myliill  Addy  (who  married  John  Barlow),  were 
afterwards  sold  out  and  paid  to  them,  and  the  only  shares  remain- 
Barnes  iiig  subject  to  the  trusts  were  the  shares  of  Mrs.  Barnes  and 
Addy.     Mrs.  Addy. 

iZ".  N,  Barnes  was  not  on  good  terms  with  /.  W.  Addy,  and  filed 
a  bill  against  him,  charging  him  with  breaches  of  trust,  and  placed 
a  distringas  on  the  stock,  but  on  the  4th  of  March,  1857,  a  meeting 
took  place  between  them  in  the  presence  of  Mr.  Barlow  and  Mr. 
Duffieldj  at  which  it  was  agreed  that  the  bill  should  be  dismissed, 
and  the  costs  of  the  Barnes  family,  who  were  the  Plaintiffs,  borne 
by  them,  and  the  costs  of  the  trustees  paid  equally  out  of  the  shares 
of  Mrs.  Barnes,  Mrs.  Addy,  and  Mrs.  Barlow. 

No  mention  was  made  at  that  meeting  of  the  appointment  of  a 
new  trustee  of  the  fund,  but  it  was  alleged  by  the  Plaintiffs, 
although  the  fact  was  not  admitted  by  /.  W.  Addy,  that  there 
had  been  a  previous  arrangement  that  the  fund  should  be  divided,  and 
that  Barnes  should  be  the  sole  trustee  of  Mrs.  Barnes's  share,  and 
J.  W.  Addy  of  Mrs.  Addys,  However  when  the  agreement  for  the 
withdrawal  of  the  suit  had  been  carried  out,  /.  W.  Addy  called  on 
Mr.  Buffield  and  told  him  that  he  had  made  up  his  mind  to  retire 
in  favour  of  Barnes.  Mr.  Buffield  advised  him  not  to  do  so,  and 
pointed  out  to  him  the  risk  there  was  of  a  misapplication  of  the 
trust  fund  when  it  was  put  in  the  powder  of  a  sole  trustee.  J.  W. 
Addy  told  Mr.  Buffield  that  he  did  not  consider  there  w^as  any  real 
risk  in  the  case,  as  he  had  no  doubt  that  Barnes  would  consult  the 
interests  of  his  wife  and  children,  and  duly  execute  the  trusts  ia 
their  favour;  and  that,  rather  than  endure  a  continuance  of  the 
annoyance  he  had  experienced  from  the  Barnes  family,  he  was 
determined  to  take  such  risk.  He  thereupon  gave  Mr.  Buffield 
positive  directions  to  prepare  at  once  the  deeds  necessary  for  carry- 
ing out  his  intention.  Mr.  Buffield  then  advised  him  that,  at  all 
events,  he  should  take  a  deed  of  indemnity  from  Barnes  ;  and  said 
he  would  see  Mr.  ParJcer,  and  tell  him  of  /.  W.  Addys  determina- 
tion. Upon  that  Mr.  Buffield  saw  Mr.  Parl^er  on  the  subject,  and, 
at  his  request,  sent  him  a  draft  deed  for  the  appointment  of  a  new 
trustee  of  the  will,  so  far  as  regarded  the  share  of  Mrs.  Barnes  and 
her  children,  and  of  a  deed  of  indemnity,  for  approval,  on  behalf 
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of  the  Barnes  family.    Mr.  Parker  soon  afterwards  returned  the      L.  C. 

deeds  to  Mr.  Duffield  with  a  verbal  message  that  he  declined,  for 

personal  reasons,  to  approve  of  them.    J,  W.  Addy  was  informed 

of  Mr.  Parker's  refusal,  but  he  still  urged  Mr.  Buffield,  in  spite  of  Barnes 

his  reiterated  objections,  to  get  the  matter  settled.    He  told  Mr.  Addy. 

Buffield  that  he  wished  to  get  rid  of  the  expense  and  annoyance 

to  which  he  had  been  so  long  put  by  the  Barnes  family,  and  said, 

that  although  he  regretted  acting  contrary  to  his  advice,  yet  his 

mind  was  made  up,  and  he  wished  the  business  carried  through 

and  completed,  as  speedily  as  possible. 

About  the  same  time  Barnes  called  on  Mr.  Buffield,  and  told 
him  that  he  had  just  seen  Mr.  Parker,  whereupon  Mr.  Buffield 
told  Barnes  that  he  was  determined  not  to  proceed  further  in 
the  matter  of  the  appointment,  unless  the  drafts  were  perused 
and  approved  in  the  ordinary  way  by  some  solicitor  on  behalf  of 
his  wife  and  children.  Barnes  then  said  he  had  made  up  his  mind 
to  consult  another  solicitor,  whom  he  would  instruct  to  communi- 
cate with  Mr.  Buffield.  Barnes  then  called  on  Mr.  Preston  and  told 
him  that  there  was  a  matter  of  business  which  his  wife  and  he 
wished  him  to  undertake  on  their  behalf ;  that  his  wife  was  entitled 
to  some  property  under  her  father's  will ;  that  her  cousin,  J.  W. 
Addy,  was  the  trustee  of  the  will,  but  that  he  refused  to  act  any 
longer  in  the  trusteeship,  and  had  finally  determined  to  retire 
therefrom ;  and  that  it  had  been  arranged  by  all  parties  that 
Barnes  should  be  appointed  to  be  the  trustee  in  his  place,  and  that 
his  wife  and  he  wished  Mr.  Preston  to  look  over  the  deeds  on  their 
behalf.  Barnes  also  told  Mr.  Preston  that  the  whole  matter  had 
been  fully  discussed  and  arranged  among  the  parties  concerned, 
and  that  his  wife  had  had  fully  explained  to  her  and  fully  under- 
stood the  whole  business,  and  wished  and  had  authorized  him  to 
instruct  Mr.  Preston  to  act  on  her  behalf  as  well  as  his.  Mr.  Pres- 
ton then  informed  Mr.  Buffield  of  the  instructions  which  he  had 
received,  and  Mr.  Buffield  thereupon  sent  him  the  drafts  for 
perusal,  on  behalf  of  Barnes  and  his  wife  and  children. 

When  Mr.  Preston  had  received  the  drafts  of  the  deeds  from 
Mr.  Buffield  (together  with  a  copy  of  the  testator's  will),  he,  on  the 
13th  of  March,  1857,  sent  the  following  letter  to  Mrs.  Barnes: — 

"  Dear  Madam, — I  have  received  from  Mr.  Buffield  the  draft 
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L.  C.  deed  appointing  Mr.  Barnes  (your  husband)  the  sole  trustee  of 
and  L.  J.J.  property  left  to  you  for  your  life  under  the  will  of  William 
}^  Addy,  deceased,  in  the  place  and  stead  of  Mr.  John  Addy,  who  is 
Barnes  j^q^  himself  also  the  only  surviving  trustee  of  Mr.  William  Addys 
Addy.  will.  I  believe  the  matter  has  been  fully  discussed  as  to  this 
appointment  between  the  parties  interested,  and  fully  explained  to 
you  before  my  being  employed  in  the  matter ;  but  as  I  fear  you 
are  more  interested  than  any  one  else  both  on  behalf  of  yourself 
and  children,  whose  interest  you  will  be  anxious  to  protect,  and 
my  instructions  having  in  the  first  instance  come  from  your 
husband,  I  am  anxious  to  have,  in  writing  from  you,  your  express 
desire  that  the  appointment  should  be  made  of  your  husband  in 
lieu  of  Mr.  John  Addy,  I  think  it  right  at  the  same  time  to  in- 
form you  that  as  such  trustee  your  husband  will  have  full  control 
of  the  funds,  and  can  do  as  he  likes  with  them,  unless  some 
measures  are  taken,  such  as  the  appointment  of  himself  jointly 
with  another,  to  prevent  his  doing  so,  and  which  I  shall  be  happy 
to  receive  any  instructions  from  you  to  carry  out,  if  you  desire  it. 
I  have  been  thus  particular  in  the  matter  as  I  think  it  my  duty  to 
inform  you  of  what  the  consequences  of  the  appointment  might  be, 
and  that  you  may  act  with  that  which  I  think  you  are  entitled  to, 
namely,  a  full  knowledge  of  the  facts  and  circumstances  attending 
such  sole  appointment.    Awaiting  your  reply, 

I  am,  dear  Madam,  yours  faithfully, 

''W.B.Preston, 

Mrs.  Barnes  wrote  to  Mr.  Preston  in  reply,  as  follows : — 

14th  March,  1857. 
"  Dear  Sir, — In  reply  to  your  letter  to  me  of  yesterday's  date,  I 
am  fully  aware  of  the  proposed  arrangement  of  appointment  of  my 
husband  as  trustee  in  the  place  of  Mr.  John  Addy,  under  the  will 
of  my  late  father,  which  it  is  my  wish  and  desire  should  be  carried 
out. 

"  I  am,  dear  Sir,  yours  respectfully, 

*'  Ann  Barnes.'' 

Thereupon  Mr.  Preston  perused  and  approved  of  the  draft  deed 
of  appointment  on  behalf  of  Barnes  and  his  wife,  and  of  the  draft 
deed  of  indemnity  on  behalf  of  Barnes,  aud  returned  the  drafts  to 
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Mr.  JDuffield,  Mr.  Duffield  sent  them  back  to  Mr.  Preston,  and  L.  c. 
requested  him  to  get  them  engrossed  for  execution.  The  deeds 
were  shortly  afterwards  executed  by  Mr.  and  Mrs.  Barnes  at  the 
office  of  Mr.  Preston,  and  then  taken  away  by  Barnes,  who  paid 
Mr.  Preston  £25  (of  which  about  £10  were  costs  out  of  pocket)  Addy 
in  respect  of  his  costs,  relating  to  the  perusal,  approval,  and 
execution  of  the  deeds. 

J,  W.  Addy  and  his  wife  had  no  issue,  and  they  had  from  time 
to  time  received  the  whole  of  their  share  of  the  estate. 

With  respect  to  the  transfer  of  the  funds  which  represented  the 
share  of  Mrs.  Barnes  and  her  children  into  the  sole  name  of  Barnes, 
it  was  proved'  that  on  the  31st  of  March,  1857,  /.  W,  Addy  met 
Mr.  Buffield  by  appointment  at  his  agent's,  for  the  purpose  of 
going  to  a  broker's  to  sell  out  so  much  stock  as  would  pay  the 
trustees'  costs  of  the  arranged  suit,  and  also  some  of  Mrs.  Barloivs 
stock  which  had  not  been  paid  over  to  her  or  her  trustees.  Barnes 
met  them,  having  heard  of  the  appointment,  and  insisted  on 
accompanying  them  to  the  brokers.  Mr.  Buffield  introduced 
/.  W.  Addy  to  the  brokers,  as  the  vendor  of  so  much  of  the  stock 
only  as  was  specifically  required  for  the  payment  of  the  costs  and 
the  other  purposes  above  mentioned ;  but  in  no  way  interfered 
farther  in  the  matter.  /.  W.  Addy  then  completed  the  transfer, 
on  his  own  responsibility,  of  the  share  of  Mrs.  Barnes  and  her 
children,  viz.  of  the  sum  of  £2074  17s.  8cZ.  £3  per  Cent.  Consols, 
into  the  sole  name  of  Barnes.  The  sum  so  transferred  was  the 
residue  of  the  sum  of  £2140  5s.  Qd,  like  stock,  after  deducting 
£65  7s.  lOd.,  the  one-third  of  the  trustees'  costs  of  the  Barnes^  suit, 
and  payable  out  of  Mrs.  Barnes'  share,  as  agreed  upon  at  the 
meeting  of  the  4th  of  March,  1857. 

On  the  1st  of  April,  1857,  H,  N,  Barnes  sold  out  the  same  sum 
of  £2074  17s.  and  used  the  proceeds  in  his  business.  He 
became  bankrupt  on  the  25th  of  February,  1858,  and  obtained  his 
certificate  on  the  8th  of  February,  1859.  He  did  not  prove  as 
trustee  for  the  £2074  17s.  M.  consols  in  the  bankruptcy.  Some 
dividend  was  paid  under  the  bankruptcy ;  but  no  estate  was  left, 
or  recoverable  in  any  way,  when  this  suit  was  instituted. 

The  bill  prayed  for  a  declaration  that  the  appointment  of 
Barnes  as  the  sole  trustee  of  the  testator's  will  was  a  breach  of 
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^•^■^^    duty  and  trust  on  the  part  of  J.  W,  Addy,  and  a  fraud  upon  the 
power  to  appoint  new  trustees  contained  in  the  will ;  that  such 
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appointment  should,  if  necessary,  be  declared  void,  and  set  aside  ; 
that  the  transfer  made  by  /.  W,  Addy  into  the  name  of  Barnes  as 
Addy,  such  newly  appointed  sole  trustee,  was  not  only  a  breach  of  trust 
and  duty  on  the  part  of  /.  TF.  Addy,  but  also  a  fraud  on  the  part 
of  J.  W.  Addy  and  Mr.  Duffield  and  Mr.  Freston,  and  that  /.  W. 
Addy  and  Mr.  Duffield  and  Mr.  Preston  were  liable  and  bound  to 
answer  for  and  make  good  the  siim  of  £2140  5s.  6d.  £3  per  Cent. 
Consols,  and  also  the  amount  of  the  dividends  which  would  have 
accrued  and  become  due  upon  or  in  respect  of  the  same  sum,  in 
case  it  had  not  been  transferred  to  Barnes  ;  for  all  necessary  and 
proper  accounts ;  and  that  the  Defendants  might  be  respectively 
compelled  to  pay  all  the  costs  of  and  consequent  upon  this  suit. 

J.  W.  Addy  died  on  the  20th  of  March,  1872.  His  widow  took 
out  administration  to  his  estate,  and  the  suit  was  revived  against 
her. 

The  Vice-Chancellor  dismissed  the  bill  with  costs  against  Mr. 
Duffield  and  Mr.  Preston,  but  declared  that  J,  W.  Addys  estate 
was  liable  to  replace  the  fund  which  had  been  lost,  and  directed 
that  if  the  administratrix  did  not  admit  assets  the  accounts  of  his 
estate  should  be  taken,  and  his  assets  applied  in  a  due  course  of 
administration.  From  this  decree,  so  far  as  it  dismissed  the  bill 
against  Mr.  Duffield  and  Mr.  Preston,  the  Plaintiffs  appealed. 

Mr.  Greene,  Q.C.,  and  Mr.  Bilton,  for  the  Appellants  :— 

The  only  question  now  before  the  Court,  is  as  to  the  liability  of 
the  two  solicitors  who  were  employed.  There  was  a  breach  of  trust 
in  transferring  the  fund  to  Barnes,  independently  of  his  subse- 
quent breach  of  trust  in  appropriating  it  to  his  own  use.  It  was 
a  threefold  breach  of  trust ;  first,  in  appointing  a  single  trustee ; 
secondly,  in  transferring  of  the  stock  into  his  sole  name;  and 
thirdly,  in  dividing  the  fund  so  that  there  should  be  a  separate 
trustee  for  each  part.  Mr.  Preston,  by  his  own  letter,  shews 
that  he  was  alive  to  the  danger  of  this  course,  and  he  ought  to 
have  declined  to  undertake  the  business  rather  than  to  assist  in 
the  perpetration  of  the  breach  of  trust.  Mr.  Duffield's  case  was 
still  worse,  because  he  prepared  the  appointment  of  new  trustees 
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and  the  indemnity.    Although  he  did  not  know  of  Barnes  in-  J'^^jj 
tended  misappropriation  of  the  fund,  he  assisted  him  to  commit 
the  breach  of  trust,  and  must  be  held  liable  for  the  consequences  v^v-' 
of  his  conduct:  Lee  v.  Sanheij  (1).    At  all  events,  the  two  solicitors  i^arnls 
ought  to  pay  the  costs  of  the  suit  which  has  been  rendered  neces-  Addy. 
sary  by  their  conduct.    It  is  true  that  the  Court  discourages 
persons  being  made  parties  merely  for  the  sake  of  making  them 
pay  costs ;  but  in  this  case  substantial  relief  was  sought  against 
these  Defendants:  Bennety.  Vade  (2) ;  Fyler  Y,FyIer{3);  Bowles  v. 
Stewart  (4). 

Mr.  Lindley,  Q.C.,  and  Mr.  Begg,  for  Mr.  Buffield ;  and  Mr.  W, 
Pearson,  Q.O.,  for  Mr.  Preston,  were  not  called  on. 


Mr.  B,  B,  BogerSf  for      W.  Addys  administratrix. 


LoED  Selbokne,  L.C.  : — 

It  is  equally  important  to  maintain  the  doctrine  of  trusts  which 
is  established  in  this  Court,  and  not  to  strain  it  by  unreasonable 
construction  beyond  its  due  and  proper  limits.  There  would  be 
no  better  mode  of  undermining  the  sound  doctrines  of  equity  than 
to  make  unreasonable  and  inequitable  applications  of  them. 

Now  in  this  case  we  have  to  deal  with  certain  persons  who  are 
trustees,  and  with  certain  other  persons  who  are  not  trustees.  That 
is  a  distinction  to  be  borne  in  mind  throughout  the  case.  Those 
who  create  a  trust  clothe  the  trustee  with  a  legal  power  and 
control  over  the  trust  property,  imposing  on  him  a  corresponding 
responsibility.  That  responsibility  may  no  doubt  be  extended  in 
equity  to  others  who  are  not  properly  trustees,  if  they  are  found 
either  making  themselves  trustees  de  son  tort,  or  actually  partici- 
pating in  any  fraudulent  conduct  of  the  trustee  to  the  injury  of  the 
cestui  que  trust.  But,  on  the  other  hand,  strangers  are  not  to  be 
made  constructive  trustees  merely  because  they  act  as  the  agents 
of  trustees  in  transactions  within  their  legal  powers,  transactions, 
perhaps  of  which  a  Court  of  Equity  may  disapprove,  unless  those 
agents  receive  and  become  chargeable  with  some  part  of  the  trust 


(1)  Law  Rep.  15  Eq.  204. 

(2)  2  Atk.  324. 


(3)  3  Beav.  550. 

(4)  1  Sch.  &  Lef.  209. 
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L.  c.  ^    property,  or  unless  they  assist  with  knowledge  in  a  dishonest  and 
fraudulent  design  on  the  part  of  the  trustees.    Those  are  the  prin- 
ciples, as  it  seems  to  me,  which  we  must  bear  in  mind  in  dealing 
Barnes     ^]^\^  i]^q  f^^^g  q£  ^j^jg  ^.^gg^    j£  i\^q^q  principles  were  disregarded, 

Addy,  I  know  not  how  any  one  could,  in  transactions  admitting  of  doubt 
as  to  the  view  which  a  Court  of  Equity  might  take  of  them,  safely 
discharge  the  office  of  solicitor,  of  banker,  or  of  agent  of  any  sort 
to  trustees.  But,  on  the  other  hand,  if  persons  dealing  honestly 
as  agents  are  at  liberty  to  rely  on  the  legal  power  of  the  trustees, 
and  are  not  to  have  the  character  of  trustees  constructively  im« 
posed  upon  them,  then  the  transactions  of  mankind  can  safely  be 
carried  through ;  and  I  apprehend  those  who  create  trusts  do 
expressly  intend,  in  the  absence  of  fraud  and  dishonesty,  to  exone- 
rate  such  agents  of  all  classes  from  the  responsibilities  which  are 
expressly  incumbent,  by  reason  of  the  fiduciary  relation,  upon  the 
trustees. 

Now,  what  is  there  in  this  case  to  make  either  of  these  two 
solicitors  responsible  as  a  constructive  trustee  for  the  breaches  of 
trust  which  were  in  fact  committed  by  Mr.  Barnes,  and  for  which 
Mr.  Addy  was  also  responsible  ?  The  facts  appear  to  be  neither 
more  nor  less  than  these :  that  Mr.  Duffield  had,  on  the  part  of 
Mr.  Addy,  prepared  an  instrument  appointing  Mr.  Barnes  to  be 
trustee  of  what  I  may  call  Barnes  share  of  a  certain  trust  fund, 
of  which  Mr.  Addy  was  at  that  time  sole  trustee,  and  that  he  after- 
wards introduced  Mr.  Addy  to  a  broker  for  the  purpose  of  the  sale 
of  a  part  of  the  trust  fund  which  was  sold  for  the  payment  of 
certain  costs.  That  is  the  case  as  against  Mr.  Duffield.  As  against 
Mr.  Preston,  the  case  is  simply  that  he,  as  the  solicitor  of  Mr.  Barnes, 
perused  and  approved  the  instrument  by  which  Mr.  Barnes  was  to 
be  appointed  a  trustee  of  the  Barnes'  share  of  the  trust  property  in 
Mr.  Addys  place. 

To  take  the  latter  case  first,  what  are  the  principles  on  whicli 
Mr.  Preston  can  be  held  responsible  for  that  ?  There  is  not  the 
slightest  trace  whatever  of  knowledge  or  suspicion  on  his  part 
of  an  improper  or  dishonest  design  in  the  transaction.  There  was 
nothing  to  lead  him  to  suppose  that  Mr.  Barnes,  when  he  had  been 
so  appointed  a  trustee  (assuming  the  appointment  to  be  followed 
up  by  a  transfer,  which  was  after  all  a  thing  made  neither  more 
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easy  nor  less  easy  by  what  Mr.  Preston  didi,  intended  to  sell  out      l^.  c. 
,     p     T      T         -  .       n  .  1         TT  111    f^"^  L.  JJ. 

the  fund  and  put  the  money  into  his  own  pocket.    He  was  called 
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in  as  a  solicitor  to  approve  a  form  of  deed  which  a  person  having 
the  legal  power  proposed  to  execute.  That  was  not  quite  a  correct 
thing  to  do  on  the  part  of  the  person  having  the  legal  power,  but  Addy 
no  authority  has  been  cited  to  shew  that  a  solicitor  would  be  re- 
sponsible in  such  a  case ;  and  if  we  Avere  to  hold  that  he  became 
a  constructive  trustee  by  the  preparation  of  such  a  deed,  never 
having  at  any  moment  of  time  had  any  part  of  the  trust  fund  in 
his  possession,  and  not  having  enabled  any  one,  who  otherwise 
might  not  have  had  the  power,  to  commit  a  breach  of  trust,  we 
should  be  acting  not  only  without  authority,  but,  as  I  fully  believe, 
against  authorities  which  might  have  been  referred  to,  and  making 
it  nearly  impossible  for  any  person  safely  to  act  as  a  solicitor  for 
any  retiring  trustee  or  any  incoming  trustee,  unless  he  takes  upon 
himself  the  office  of  a  Court  of  Equity,  and  satisfies  himself  that 
there  is  nothing  which  can  by  any  possibility  be  called  in  question 
in  any  part  of  the  transaction.  I  am  not  prepared  to  hold  that  a 
solicitor  is  under  any  such  responsibility,  and  as  to  Mr.  Preston^ 
I  entirely  concur  with  the  Yice-Chancellor,  who  did  not  think  it 
necessary  to  hear  the  Defendant's  counsel. 

The  case  as  to  Mr.  Duffield,  when  carefully  examined,  goes  very 
little  beyond  that,  and  not  at  all,  I  think,  beyond  it  in  anything 
material  to  the  alleged  equity.  In  addition  to  the  settlement 
for  Mr.  Add?/,  the  proposed  appointor,  of  the  appointment  of 
Mr.  Barnes  as  a  trustee,  he  also  prepared  a  deed  of  indemnity  to  be 
executed  by  Barnes  to  Addy  ;  and  he  admits  that  he  was  aware  that, 
as  a  general  rule,  it  was  not  a  safe  thing  for  a  trustee  to  transfer 
a  trust  fund  to  a  single  new  trustee,  however  regularly  appointed, 
and  therefore  he  advised  his  client  against  it.  He  says  he  advised 
against  it  from  the  beginning  to  the  end,  on  that  ground  and  that 
principle,  not  at  all  apprehending,  and  having  no  reason  to  appre- 
hend, any  dishonest  purpose  on  the  part  of  either  Addy  or  Barnes, 
and  he  advised  his  client,  if  he  did  make  a  transfer,  to  have  a  deed 
of  indemnity.  I  confess  I  cannot  see  how  upon  those  grounds  we 
could  hold  him  a  constructive  trustee,  and  liable  for  a  breach  of 
trust,  by  either  Barnes  or  Addy^  unless  we  were  prepared  to  go  tlie 
length  of  saying  that  in  every  case  in  which,  a  doubtful  transaction 
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L.  C.  _  being  contemplated  between  trustee  and  cestui  que  trust,  a  deed  of 
indemnity  is  provided  to  make  the  trustee  safe,  the  solicitor  who 
prepares  the  deed  is  himself  liable ;  because,  in  everj  such  case, 
Baenes  t]2e  same  circumstances  in  principle  must  occur ;  namely,  that  it 
Addy.  is  apparent  that  the  transaction  may  not  be  authorized  by  the 
terms  of  the  trust,  and  that  a  Court  of  Equity  may  hold  the 
trustee  liable  ;  and  for  that  reason  he  takes  an  indemnity.  It  would 
be  an  alarming  doctrine  if  we  were  to  lay  down,  assuming  honesty 
of  purpose  and  the  absence  of  fraud,  that  the  solicitor  is  in  such  a 
case  made  a  constructive  trustee ;  and  we  are  not  going  to  be  the 
first  Judges  to  lay  down  that  doctrine,  it  certainly  not  having  been 
laid  down  by  any  of  our  predecessors. 

Now,  ought  or  ought  not  Mr.  Buffield,  (for  as  to  Mr.  Preston  there 
is  really  no  question),  from  the  circumstances  of  the  case,  to  be  held 
to  have  been  aware  that  something  wrong  was  intended  ?  There 
is  not  a  scintilla  of  evidence  that  he  was  aware  of  anything  of  the 
kind.  He  swears  positively  that  he  was  not,  as  does  Mr.  Preston, 
and  Mr.  Add]/  swears  the  same.  The  facts  appear  to  be  these  [His 
Lordship  then  referred  to  the  facts  which  are  stated  above,  and 
continued] : — 

All  these  circumstances,  and  his  own  honest  advice  to  his  client, 
pointing  out  the  risk  and  the  dangers,  and  recommending  that 
the  transaction  should  not  proceed,  prove  that  he  thought  that 
was  all  which  he,  as  solicitor,  was  bound  to  do.  He  did  not  think 
he  incurred  responsibility  by  settling  the  form  of  the  deed,  which, 
after  all,  did  not  increase  the  power  of  Mr.  Addy,  who  was  then 
sole  trustee,  to  commit  a  breach  of  trust.  We  cannot  consistently 
with  the  evidence,  or  with  justice,  or  reason,  disbelieve  Mr.  Duffield, 
when  he  says  he  never  knew  nor  suspected  any  dishonest  purpose, 
or  believed  that  any  actual  fraud  would  result  from  what  was 
done ;  and  if  that  be  a  true  interpretation  of  the  facts,  I  certainly, 
for  one,  am  unable  to  hold  him  responsible. 

With  respect  to  the  receipt  of  the  money,  he  received  nothing 
except  two  sums,  one  which  belonged  to  the  Barlow  family,  and  on 
which  nothing  turns,  and  the  other  a  part  of  the  aggregate  trust 
fund,  before  division,  of  which  a  third  came  from  the  Barnes'  share, 
representing  £65 ;  and  it  is  said  he  is  to  be  charged  with  that 
(though  he  did  not  retain  or  use  for  his  own  benefit  a  single 
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shilling  of  that  money)  because  the  authority  of  the  trustees  to  l.  c. 
apply  that  money  in  the  payment  of  certain  costs  of  a  previous  ^" 
suit,  which  had  been  compromised,  was  not  obtained  from  this  JfJ^ 
Court.  Now  the  trustee,  Mr.  Addy,  was,  as  I  have  said,  at  that  Barnes 
time,  beyond  question,  the  legal  owner  of  the  fund.  He  and  Mr.  Addy. 
Clarify  the  deceased  trustee,  had  a  right,  by  the  terms  of  the  will, 
to  be  indemnified  against  all  costs  properly  or  reasonably  incurred 
in  connection  with  the  trust.  These  costs  had  been  incurred  in  a 
suit  brought  against  them  in  the  name  of  the  present  Plaintiffs, 
the  Barnes  children,  by  a  next  friend  under  the  advice  of  Mr. 
Parker,  the  family  solicitor,  which  suit,  having  proceeded  to  a 
certain  extent,  had  been  compromised  on  the  terms  that  all  three 
shares  of  this  fund,  the  Barlow  share,  the  Barnes  share,  and  the 
Addy  share,  should  bear  their  proportion  of  the  trustees'  costs.  The 
trustee,  Addy,  authorized  the  sale  for  that  purpose  and  that  applica- 
tion of  the  money,  and  it  was  so  applied ;  and  I  am  most  clearly 
of  opinion,  first  of  all,  that  there  is  nothing  before  us  to  shew  that 
such  an  application  was  improper  on  the  part  of  Mr.  Addy,  the 
trustee ;  but*  secondly,  that  if  it  had  been,  the  solicitor  could  not 
possibly  have  been  held  on  that  account  responsible.  Then  it  is 
said  that  if  we  do  not  find  these  gentlemen  answerable  for  the 
money,  we  ought  to  charge  them  with  costs.  I  repeat  what  I  said 
during  the  argument,  that  I  have  been  under  the  impression,  and 
I  hope  the  impression  will  go  abroad,  that  of  late  years  the  Court 
has  set  its  face  against  making  solicitors  or  others,  who  are  properly 
witnesses,  and  who  are  not  chargeable  with  any  part  of  the  relief 
prayed,  parties  to  suits  with  a  view  of  charging  them  with  costs 
alone.  I  know  no  principle  on  which  they  can  be  charged  and 
made  parties  for  that  purpose,  unless  other  and  further  relief 
might  also  be  given  against  them.  In  this  case  we  have  held 
that  these  gentlemen  are  not  so  chargeable ;  and  on  all  these 
grounds  I  am  clearly  of  opinion  that  the  decree  of  the  Vice-Chan- 
cellor  must  be  affirmed,  and  the  appeal  dismissed  with  costs. 

Sir  W.  M.  James,  L.J.  :— 

I  am  entirely  of  the  same  opinion.  I  desire  to  add  that  I  most 
cordially  concur  in  the  general  principle  with  which  the  Lord 
Chancellor  began  his  judgment.    I  have  long  thought,  and  more 
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L.  C.  than  once  expressed  my  opinion  from  tliis  seat,  that  this  Court  has 
in  some  cases  gone  to  the  very  verge  of  justice  in  making  good  to 
cestuis  que  trust  the  consequences  of  the  breaches  of  trust  of  their 
Barnes  trustees  at  the  expense  of  persons  perfectly  honest,  but  who  have 
Addy.  been,  in  some  more  or  less  degree,  injudicious,  I  do  not  think  it 
is  for  the  good  of  cestuis  que  trust,  or  the  good  of  the  world,  that 
those  cases  should  be  extended. 

With  regard  to  what  was  said  by  the  Lord  Chancellor  on  the 
subject  of  costs,  the  Yice-Chancellor,  in  his  judgment  in  the  Court 
below,  said  that :  "  With  a  view  to  discouraging,  as  far  as  possible, 
suits  of  this  nature  against  solicitors,  I  shall  dismiss  the  bill  against 
him  also  with  costs."  I  entirely  concur  with  his  desire  to  dis- 
courage such  suits. 

Sir  G.  Mellish,  L.  J. 

I  entirely  concur.  ^ 

Solicitor  for  the  Plaintiffs :  Mr.  B.  A.  Wesibrook 
Solicitors  for  the  Defendant  Addt/ :  Messrs.  Glynes  &  Son, 
Solicitors  for  the  Defendant  Duffield :  Messrs.  Duffield  &  Bridy, 
Solicitor  for  the  Defendant  Preston :  Mr.  W.  E.  Preston. 
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In  re  HOYLAKE  EAILWAY  COMPANY. 
Ex  jparte  LITTLEDALE. 

Contributory — Calls  Due — Transfer — Paid-up  Shares — Companies  Clauses 
Act,  1845  (8  Vict.  c.  16),  s.  16. 

If  a  transfer  of  shares  in  a  company  subject  to  the  Companies  Clauses 
Act  on  which  calls  are  due  has  been  registered,  the  transfer  is  not,  under 
the  16th  section  of  the  Companies  Clauses  Act,  rendered  invalid ;  the  former 
shareholder  is  not  a  contributory,  and  is  merely  a  debtor  to  the  company  for 
the  amount  of  the  calls ;  and  the  directors  may  be  liable  for  any  loss  to  the 
company  occasioned  by  the  transfer. 

Order  of  Malins,  V.C.,  affirmed. 

The  Hoylake  Bailway  Company  was  what  is  called  a  contractor's 
company,  that  is  to  say,  Piercy,  the  contractor,  agreed  to  buy  the 
land  and  construct  the  works,  and  to  be  paid  partly  in  money,  but 
chiefly  in  shares  and  in  debentures  considered  as  fully  paid  up. 
The  company  was  incorporated  by  an  Act  of  Parliament  with 
which  the  Companies  Clauses  Consolidation  Act  w^as  incorporated. 
The  works  were  begun,  and  there  was  an  account  current  between 
Mr.  Fiercy  and  the  company,  in  which  from  time  to  time  shares 
and  debentures  fully  paid  up  were  entered  as  issued  to  Mr.  Piercy, 
Mr.  Littledale  was  the  chairman  of  the  board  of  directors,  and  he 
and  another  director  became  dissatisfied  with  the  manner  in  which 
the  business  was  carried  on.  An  arrangement  was  accordingly 
made  that  they  should  retire  from  the  direction  and  transfer  their 
shares  to  Mr.  Piercy, 

One  hundred  shares  were  at  this  time  standing  in  the  name  of 
Mr.  Littledale,  on  which  £300  was  due  on  account  of  calls  already 
made,  and  there  was  a  further  liability  of  £600.  These  shares 
were,  on  the  8th  of  August,  1866,  in  pursuance  of  this  arrange- 
ment, transferred  by  Mr.  Littledale  to  Mr.  Piercy.  The  transfer 
w^as  registered  on  the  same  day,  and  Mr.  Littledale  ceased  to  act  as 
a  director. 

At  a  meeting  of  directors  held  on  the  24th  of  August,  1866,  a 
resolution  was  passed  that  the  amount  required  to  fully  pay  up 
these  100  shares  (and  also  other  shares  similarly  transferred  to 
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L.J  J.      Mr.  Pierey)  be  deducted  from  the  sum  claimed  by  Mr.  Fiercy 

1874      against  the  company,  and  that  such  amount  be  credited  to  the 

2^         said  shares.    Entries  were  made  in  the  books  crediting  Mr.  Little- 

HoYLAKE  ^i^Iq  ll^g  other  shareholders  with  the  amounts  due  for  the  calls, 
Kailway  Co. 

Exparte  ^'^^  debiting  Mr.  Pierey  s  account  with  an  equal  sum ;  and  the 
LiTTLEDALE.  gi^g^j^gg  ^ygj-g  eutcred  on  the  register  as  fully  paid  up.  The  register 
of  shareholders  was  on  the  table  for  inspection  at  every  ordinary 
general  meeting  of  the  company  ;  and  up  to  the  30th  of  August, 
1867,  the  seal  of  the  company  was  at  every  ordinary  general  meet- 
ing of  the  company  affixed  to  the  register.  The  last  meeting 
appeared  to  have  been  held  in  November,  1867,  but  a  winding-up 
order  was  not  made  until  1872,  a  warrant  of  abandonment  having 
in  the  meantime  been  obtained. 

The  ojfficial  liquidator  placed  Mr,  Littledale  on  the  list  of  con- 
tributories  in  respect  to  these  100  shares.  Amongst  other  things 
the  official  liquidator  disputed  whether  anything  was  properly  due 
to  Mr.  Pierey  when  the  transfer  was  made. 

Mr.  Littledale  applied  to  have  his  name  removed  from  the  list, 
and  the  Vice-Chancellor  Malins  made  an  orderthat  the  name  should 
be  removed.  His  Honour  was  of  opinion  that  the  transfer  was 
irregular,  but  had  been  acquiesced  in  by  the  directors  at  the  meet- 
ing of  the  24th  of  August ;  and  that  the  time  which  had  elapsed 
had  settled  the  question. 

The  of&cial  liquidator  appealed. 

Mr.  Jaclcson,  Q.C,  and  Mr.  WestlaJce,  Q.C.,  in  support  of  the 
appeal : — 

This  was  a  mere  scheme  to  get  rid  of  troublesome  directors,  and 
to  get  a  board  of  directors  to  suit  Mr.  Pierey,  and  as  such  it  cannot 
stand.  Moreover,  the  transfer  is  invalid,  for  no  transfer  can  be 
made  whilst  calls  are  in  arrear :  Comjpanies  Clauses  Consolidation 
Act,  8  Yict.  c.  16,  s.  16.  We  also  deny  that  the  board  had  any 
right  to  treat  these  shares  as  fully  paid  Vip.  Mr.  Pierey  did  not 
complete  the  line  or  fulfil  his  agreements,  and  was  not  entitled  to 
be  paid. 


Mr.  Eiggins,  Q.C.,  and  Mr.  Bardswell,  for  Mr.  Littledale,  were 
not  called  upon. 
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SiE  W.  M.  James,  L.J. :—  L  Jj. 

I  am  of  opinion  that  tlie  order  of  the  Vice-Chancellor  in  this  J874 

case  ought  to  be  affirmed.  In  re 

Mr.  LMedale  was  a  shareholder,  and  he  transferred  his  shares  railway  Co. 

to  a  Mr.  Piercy.    The  transfer  was  duly  registered  in  the  books  of  Ex  parte 

_      _  .  ,  r-   jT         1  LiTTLEDALE. 

the  company.    Mr.  Piercy,  with  respect  to  some  ot  the  shares,  as   

we  are  told,  and  I  suppose  it  is  a  fact,  has  remained  on  the  register 
of  shareholders ;  and  Mr.  Piercy  s  transferees,  under  certain  sub- 
sequent transfers,  were  the  registered  owners  of  other  of  those 
shares  at  the  time  of  the  winding-up. 

Mr.  Littledale,  therefore,  was  not  a  shareholder  on  the  register 
in  respect  of  these  shares.  Why  is  he  to  be  put  upon  it  ?  It  is 
said  that  he  was  chairman  of  the  company,  and  that  he  transferred 
those  shares  by  reason  of  some  bargain  between  him  and  Mr. 
Piercy,  which  was  not  proper  as  regards 'the  company.  That  might 
be  the  foundation  of  some  application  in  respect  of  any  loss  which 
had  been  sustained  through  a  breach  of  trust ;  but  it  cannot  make 
a  man  who  was  not  a  shareholder  a  shareholder  or  a  contributory 
in  respect  of  those  shares. 

It  is  suggested  that  Mr.  Littledale  allowed  the  shares  to  be 
transferred  while  there  was  in  arrear  a  call  of  £3  per  share  due 
from  him  in  respect  of  those  shares ;  and  it  is  said  that  the  16th 
section  of  the  Companies  Clauses  Consolidation  Act  provides  that  a 
shareholder  shall  not  be  entitled  to  transfer  his  shares  while  there 
is  any  call  in  arrear  on  those  shares,  or  upon  any  other  shares  in 
the  company  held  by  him.  The  very  nature  of  that  provision,  by 
the  extent  to  which  it  is  carried,  clearly  shews  that  it  was  intended 
for  the  protection  of  the  company,  and  as  a  mode  by  which  the 
company  was  to  have  a  lien  upon  all  the  shares  of  every  share- 
holder in  respect  of  any  calls  due  from  him  in  respect  of  any 
shares  whatsoever.  It  was  for  the  protection  of  the  company,  but 
it  is  a  provision  which,  if  waived  by  the  company,  does  not  make  the 
transfer  void.  It  does  not  make  the  shares  still  remain  the  shares 
of  the  persons  who  transferred  them,  or  cease  to  be  the  shares  of 
the  transferee.  If  there  was  any  breach  of  duty  on  the  part  of 
a  director  in  respect  of  that  transfer,  that  breach  of  duty  might 
be  the  ground  of  a  special  action  or  suit  against  him.  In  this 
case  the  breach  of  duty  (if  any)  was  by  the  directors  for  the  time 
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L.  JJ.  being,  who  assented  to  the  transfer.  It  is  said  on  the  one  side, 
1874  however,  that  the  shares  were  really  paid-up  shares,  so  that  there 
was  no  breach  of  duty  at  all.  On  the  other  side  it  is  said  they 
I'A^LWAY^Co  ^^^'^  P^^^  What  appears  on  the  evidence  is  this :  that 
Ex  parte  '^^^  transferee,  Mr.  Fiercy,  had  contracted  to  make  the  whole  line, 
to  buy  the  land,  and  to  execute  the  works.  He  continued  to  lay 
out  money  in  executing  the  works  for  the  company ;  and  immedi- 
ately after  the  transfer,  in  the  course  of  the  current  account 
between  Mr.  Fiercy  and  the  company,  the  £300  that  was  due  in 
respect  of  those  shares  was  debited  to  Mr.  Fiercy,  on  the  one 
hand,  as  the  contractor,  and  credited  to  him  on  the  other  side  in 
his  character  of  shareholder.  So  that  in  the  running  account 
between  the  two  parties  the  calls  were  entered  as  actually  paid ; 
and  if  they  were  not  actually  paid,  there  would  still  be  an  action 
against  Mr.  Littledale,  because  he  was  the  shareholder  at  the  time 
when  the  calls  were  made,  and  he  would  still  be  liable  in  respect 
of  the  calls  then  due,  the  non-payment  of  which  was  the  only  thing 
that  could  be  alleged  to  be  improper,  either  on  the  part  of  him- 
self or  the  other  shareholders.  If  the  calls  have  not  been  paid^ 
his  liability  still  continues,  but  that  is  not  a  thing  which  can  be 
determined  in  this  proceeding,  which  is  to  make  him  a  contributory 
in  respect  of  those  shares. 

It  is  said,  indeed,  that  the  200th  section  of  the  Comjpanies  Ad, 
1862,  is  applicable  to  this  case.  That  section  enacts  that,  "  In  the 
event  of  an  unregistered  company  being  wound  up,  every  person 
shall  be  deemed  to  be  a  contributory  who  is  liable  at  law  or  in 
equity  to  pay  or  contribute  to  the  payment  of  any  debt  or  liability  of 
the  company."  But  Mr.  Littledale  was  not  liable  in  law  or  in  equity 
to  pay  or  contribute  to  any  debt  of  the  company.  He  was  merely  in 
the  position  of  a  person  who  might  owe  money  to  the  company. 
He  could  not  be  made  a  contributory  for  that  purpose,  or  for  the 
purpose  of  adjusting  the  rights  of  the  contributories  among  them- 
selves. We  cannot  make  any  debtor  to  a  conipany  liable  as  a 
contributory,  because  the  money  coming  from  him  might  be 
used  for  the  purpose  of  settling  the  debts  of  the  company  or 
adjusting  the  liabilities  between  the  shareholders.  He  was,  to  all 
intents  and  purposes,  in  exactly  the  same  position  as  if  his  shares 
had  been  forfeited ;  that  is,  he  w^ould  be  a  debtor  for  the  call 
due  at  the  time,  if  anything  was  due. 
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It  is  impossible  for  us  in  a  case  of  this  kind  to  go  into  the      L.  JJ. 
accounts,  which  were  running  on  for  years  before  and  years  after-  1874 
wards  between  the  contractor,  Mr.  Fierey,  and  the  company,  for  the 
purpose  of  ascertaining  whether  there  was  anything  due  at  that  i.^j^wAY^Co 
time  or  becoming  due  afterwards  which  was  properly  attributable  paHe 
to  the  payment  of  these  calls.    I  should  think  it  exceedingly  diffi- 
cult to  make  out  that  anything  would  be  due,  having  regard  to  the 
time  at  which  this  was  done,  or  the  time  these  works  went  on.  How- 
ever, that  will  be  determined  if  ever  the  liquidator  is  advised  to  try 
the  case  of  a  claim  against  Mr.  Littledale  as  a  debtor  to  the  company. 

I  think  the  order  of  the  Yice-Chancellor  was  quite  right,  and 
that  the  appeal  ought  to  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  It  appears  to  me  that  the  only  real 
question  is  whether  the  16th  section  of  the  Convpanies  Glauses  Con- 
solidation Act  prevented  the  transfer  when  registered  from  passing 
the  property  in  the  shares,  and  I  am  of  opinion  that  it  did  not.  It 
says :  No  shareholder  shall  be  entitled  to  transfer  any  share  after 
any  call  shall  have  been  made  in  respect  thereof  until  he  shall 
have  paid  such  call,  nor  until  he  shall  have  paid  all  calls  for  the 
time  beiug  due  on  every  share  held  by  him."  Now  the  mere  fact 
that  that  section  applies  not  merely  to  the  shares  in  respect  of 
which  the  call  is  made,  but  to  all  other  shares  which  the  share- 
holder may  hold,  seems  to  me  very  clearly  to  shew  that  the  object 
of  the  section  is  merely  to  give  the  company  a  right  over  the 
shares.  If  that  were  not  so,  the  consequence  would  be  that  if 
when  calls  are  due  the  company  allow  either  those  shares  or 
any  other  shares  belonging  to  the  same  shareholder  to  be  trans- 
ferred, neither  the  purchaser  nor  anybody  who  subsequently  pur- 
chased from  that  purchaser  would^  ever  become  the  real  holder  of 
the  shares. 

Then  it  is  said  we  ought  to  hold  this  to  be  so  because  the 
section  is  for  the  benefit  of  the  creditors  as  well  as  of  the  company. 
In  the  first  place  I  do  not  think  that  there  is  anything  in  that 
section  which  shews  the  Legislature  to  have  had  the  rights  of 
creditors  in  view  at  the  time  when  they  passed  it.  But  if  they  had 
those  rights  in  view,  I  am  not  at  all  certain  that  it  would  be  for 
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L.  JJ.     the  creditors'  benefit  to  hold  that  the  transfer  was  absolutely  void. 
1874      The  36th  section  of  8  Vict.  c.  16,  which  is  the  only  section  giving  a 
In  re      right  to  Creditors,  provides  that  if  after  a  creditor  has  recovered 
IUuaxayCo  j^^g^^^i*  issued  execution  he  cannot  get  satisfied  out  of  the 

Ex  parte  property  of  the  company,  then  he  may  have  execution  against  any 
LiTTLEDALE.  gliareholdcr.  Now  it  seems  quite  clear  that  he  cannot  have  execu- 
tion against  two  shareholders  as  the  holders  of  the  same  shares. 
Then,  which  of  the  persons  is  the  holder  of  the  shares — the  man  Avho 
has  transferred  them  without  having  paid  a  call,  or  the  man  who 
has  purchased  them  and  is  registered?  I  do  not  see  why  it 
should  not  be  quite  as  much,  or  more,  for  the  benefit  of  the 
creditor  to  go  against  the  purchaser  who  has  purchased  and  is 
registered. 

It  appears  to  me,  therefore,  that  if  the  directors  assent  to  a 
transfer,  the  property  in  the  shares  passes.  That  being  so,  what- 
ever other  remedies  there  may  be,  Mr.  LittJedale  cannot  be  made 
a  contributory.  If  the  creditors  or  shareholders  have  any  remedy, 
they  may,  as  has  been  pointed  out,  bring  an  action  against  him  for 
not  having  paid  the  calls  which  were  made  at  the  time  when  he 
was  a  shareholder,  and  possibly  they  may  have  a  remedy  against 
all  the  directors  of  the  company  who  assented  to  the  transfer  being 
made  without  the  payment  of  that  call. 

But  it  is  not  necessary  now  to  give  any  opinion  on  that  subject. 
This  is  not  an  application  of  that  kiud.  The  question  before  us 
simply  is,  whether  Mr.  LiUledale  ought  to  be  held  to  be  the  con- 
tributory in  respect  of  these  shares.  He  cannot  be  so  unless  he  is 
in  point  of  law  the  person  who  ought  to  be  on  the  register  as  the 
holder  of  the  shares,  and  in  my  opinion  he  is  not  the  person  who 
ought  to  be  on  the  register  in  respect  of  them. 

The  appeal  must  be  dismissed  with  costs  to  be  paid  by  the 
official  liquidator. 

Solicitors  for  the  Official  Liquidator :  Messrs.  Ashursi,  Morris, 
d  Co, 

Solicitors  for  Mr.  LiUledale :  Messrs.  Chester,  Urquhari,  dt  Co, 
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In  re  NEATH  AND  BKECON  KAIL  WAY  COMPANY.         l.  jj. 

Lands  Clauses  Act,  1845,  ss.  80,  85— De2)osit— Costs.  ]^ 

Jan.  17. 

"Where  a  comjmny  has,  under  sect.  85  of  the  Lands  Clauses  Act,  taken  pos-  

session  of  land  before  agreement,  upon  giving  a  bond  and  depositing  money 
in  Court,  it  is  entitled,  upon  fulfilling  the  conditions  of  the  bond,  to  have  the 
money  repaid,  and  the  Court  cannot,  under  sect.  80,  order  payment  of  costs 
out  of  it : — 

Fer  Mellish,  L.J. : — Sect.  80  only  authorizes  the  Court  to  make  an  order 
on  the  company  to  pay  costs,  not  an  order  to  pay  them  out  of  any  particular 
fund. 

This  was  an  appeal  petition  from  an  order  of  Vice-Cliancellor 
Bacon. 

In  1864  tlie  Neath  and  Brecon  Baihtmj  ComiJamj,  under  the 
powers  of  an  Act  with  which  the  Lands  Clauses  Act  was  incor- 
porated, served  ujpon  John  Lloyd  Vaughan  Wathinsihe  usual  notice 
to  treat  for  certain  lands  of  which  he  was  in  possession.  Mr. 
WatJcins  did  not  send  in  particulars  of  his  claim,  and  the  company, 
being  desirous  of  taking  possession,  proceeded,  under  sect.  85  of 
the  Act,  and  in  November,  1865,  paid  into  Court  £1544  7s.  4cZ., 
the  sum  detel-mined  by  two  surveyors  according  to  the  Act,  and 
gave  him  a  bond  in  the  sum  of  £1544  7s.  4:d.,  conditioned  as  men- 
tioned in  that  section.  In  February,  1866,  an  order  was  made 
for  investing  in  consols  the  sum  so  paid  into  Court. 

On  the  17th.  of  June,  1867,  the  compensation  to  be  paid  by  the 
company  was  fixed  by  arbitration  at  £3400.  This  sum  was  paid 
by  the  company,  and  in  June,  1873,  the  property  was  conveyed  to 
them.  They  then,  in  July,  1873,  presented  their  petition,  asking 
that  the  fund  in  Court  representing  the  £1544  7s.  4cZ.  and  its 
accumulations  might  be  sold  and  the  proceeds  paid  to  them.  Some 
of  the  Kespondents,  the  parties  interested  in  the  estate,  opposed 
this  petition  on  the  ground  that  their  conveyancing  costs  had  not 
been  paid.  It  appeared  that  on  the  28th  of  June,  1873,  the  com- 
mon order  of  course  to  tax  these  costs,  under  sect.  83  of  tlie  Act, 
had  been  obtained  at  the  Kolls. 

By  order  dated  the  27th  of  November,  1873,  Yice-Chancellor 
Bacon  directed  the  fund  to  be  sold,  and  referred  it  to  the  Taxing 
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L.  J  J.     Master  to  tax  the  Eespondents  their  costs  of  the  application,  in- 
1874       eluding  (sic)  therein  all  reasonable  charges  and  expenses  incident 
jn  re      thereto  of  the  purchase  or  taking  of  the  lands  by  the  company,  or 
^^REcoN  ^  which  had  been  incurred  in  consequence  thereof  other  than  such 
Eailway  Co.  costs  as  were  by  the  Lands  Glauses  Act  otherwise  provided  for, 
and  of  obtaining  the  order,  and  all  proceedings  relating  thereto, 
except  such  costs  (if  any)  as  were  occasioned  by  litigation  by 
adverse  claimants ;  and  it  was  ordered  that  the  costs,  when  taxed, 
should  be  paid  out  of  the  proceeds  of  sale,  and  the  residue  of  such 
proceeds  paid  to  the  solicitor  of  the  company  on  their  behalf. 

The  company  presented  their  appeal  petition  to  have  this  order 
varied  by  omitting  all  the  directions  relating  to  costs,  and  by  order- 
ing the  whole  proceeds  of  sale  to  be  paid  to  their  solicitors  on  their 
behalf. 

Mr.  Eddis,  Q.C.,  and  Mr.  Dundas  Gardiner,  for  the  Appellants, 
referred  to  Ex  parte  Stevens  (1) ;  Ex  parte  Flower  (2) ;  Ex  parte 
Great  Northern  Bailway  Gompany  (3) ;  Lands  Glauses  Gonsolida- 
Hon  Act,  1845,  ss.  80,  82,  83,  85,  87. 

Mr.  Kay,  Q.C.,  and  Mr.  GracJcnaU,  for  the  principal  Eespondents, 
referred  to  Ex  parte  Flower ;  Ex  parte  Morris  (4) ;  Ex  parte 
Eastern  Gounties  Eailway  Gompany  (5). 

Mr.  A,  P.  WJiately,  for  other  Respondents. 


Sir  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  this  Act  is  to  be  construed  according  to 
the  decision  of  Lord  Gottenham  in  Ex  parte  Stevens,  Money  de- 
posited under  the  85th  section  is  deposited  for  a  particular  purpose, 
and  when  that  purpose  has  been  answered  the  Legislature  says,  in 
so  many  words,  that  it  is  to  be  paid  out  to  the  company.  It  is  urged 
that  the  Act  only  says  it  shall  be  lawful  for  the  Court  to  order  it 
to  be  paid  out.  That  is  the  usual  courtesy  of  the  Legislature  in 
dealing  with  the  judicature.  "  It  shall  be  lawful "  means,  in  sub- 
stance, that  it  shall  not  be  lawful  to  do  otherwise. 

(1)  2  Ph.  772.  (3)  5  Ry.  Cases,  269,  272 ;  16  Sim.  169. 

(2)  Law  ]^ep.  1  Ch.  599.  (4)  Law  Eep.  12  Eq.  418. 

(5)  5  lly.  Cases,  210. 
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II  AIL  WAY  Co. 


Sir  G.  Mellish,  L.J. : —  l.  jj. 

I  am  of  the  same  opinion.    By  sect.  85  the  money  is  deposited 

in  Court  to  insure  the  fulfilment  of  the  condition  of  the  bond    ^  1'^^^ 

Neath  and 

which  is  given  at  the  same  time.  If  the  Act  had  stopped  there,  it  Beecon 
would  have  been  a  strong  thing  to  say  that  the  money  could  be 
applied  for  any  other  purpose.  But  it  does  not  stop  there,  for 
sect.  87  says  that,  upon  the  condition  of  the  bond  being  performed, 
it  shall  be  lawful  for  the  Court  to  order  the  money  to  be  repaid  to 
the  promoters  of  the  undertaking.  That  means  that  the  Court 
shall  do  so,  it  being  the  usual  mode  of  giving  a  direction  to  a 
Court  of  Justice  to  say  that  it  shall  be  lawful  for  the  Court  to  do 
the  act.  This  is  the  same  view  of  the  statute  as  was  taken  by 
Lord  Cottenham.  I  am  not  satisfied  that  any  of  these  costs  come 
within  sect.  80,  but  supposing  they  do,  that  section  only  says  that 
it  shall  be  lawful  for  the  Court  to  order  them  to  be  paid,  and  I  do 
not  think  we  ought  to  construe  that  as  meaning  that  the  Court 
may  direct  them  to  be  paid  out  of  any  particular  funds,  for  par- 
ticular funds  are  generally  deposited  for  particular  purposes.  I  think 
the  clause  means  only  that  the  Court  may  make  an  order  upon  the 
company  to  pay  them. 

Mr.  Kay  asked  that  the  company  might  be  ordered  to  pay  the 
costs  of  the  Eespondents  in  the  Court  below.  He  referred  to  Ex 
joarte  Stevens  (1). 

The  Court  held  that  as  the  Eespondents  had  filed  an  afiS davit  in 
opposition  to  the  petition,  and  increased  the  expense  by  their 
unsuccessful  contention,  no  order  ought  to  be  made  as  to  costs. 

Solicitors :  Messrs.  Dean  &  Taylor  ;  Mr.  Greenfield. 

(1)  2  Ph.  772. 
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In  re  LIMEHOUSE  WOKKS  COMPANY. 

Notice  of  Appeal  Motion — Vacating  Inrolment, 

Notice  of  appeal  motion  was  served  without  any  signature,  though  the 
name  of  the  solicitors  serving  it  appeared  on  the  back.  After  some  days 
the  solicitor  of  the  Appellant,  having  discovered  the  omission,  asked  the 
solicitor  of  the  Respondent  to  allow  the  error  to  be  corrected.  The  Respon- 
dent's solicitor  refused  this,  and  stated  that  every  technical  advantage  would 
be  taken.  The  appeal  motion  was  set  down,  and  the  Respondent's  solicitor 
informed  of  it,  but  no  notice  of  its  being  set  down  was  regularly  served. 
The  Respondent's  solicitor,  at  the  earliest  possible  moment,  inrolled  the  order 
appealed  from : — 

Beldj  that,  as  distinct  notice  that  no  technicality  would  be  waived  had 
been  given,  the  Respondent  was  entitled  to  avail  himself  of  the  irregularity 
in  the  notice  of  motion  and  maintain  the  inrolment,  though  there  had 
been  a  correspondence  which,  standing  alone,  might  have  led  the  Court  to 
vacate  it. 

This  was  a  motion  by  the  o£&cial  liquidator  of  the  Limehouse 
Worlis  Gomjpany,  Limited,  to  vacate  the  inrolment  of  an  order  of 
the  11th  of  December,  1873,  refusing  to  put  the  Kespondent 
Coates  on  the  list  of  contributories. 

On  the  24th  of  December,  Messrs.  Wood  &  Hare,  the  solicitors 
of  the  official  liquidator,  served  on  the  solicitors  of  Coates  a  notice 
of  appeal  motion  for  the  14th  of  January,  1874.  This  notice 
was  neither  dated  nor  signed,  but  the  name  of  Messrs.  Wood  cEr 
JELare  appeared  on  the  back.  On  the  5th  of  January  a  clerk  of 
Messrs.  Wood  &  Hare  called  on  Messrs.  Bevan  &  Whitting,  the  soli- 
citors of  the  Kespondent,  and  requested  to  be  allowed  to  rectify 
the  omission.  Mr.  Whitting  stated  to  him  that  he  had  no  authority 
to  allow  this  to  be  done,  that  he  should  act  under  the  advice  of 
counsel,  but,  subject  thereto,  should  not  be  disposed,  having  regard 
to  the  nature  of  the  case,  to  waive  any  objection,  but  should  take 
every  technical  advantage  he  possibly  could ;  and  on  the  clerk 
pressing  the  point  he  referred  him  to  Coates,  who  declined  to  do 
anything  to  facilitate  an  appeal. 

On  the  6th  of  January  the  appeal  motion  was  set  down  for 
hearing  on  the  14th,  but  no  notice  of  this  was  served  on  the 
Kespondent.    The  Kegistrar  made  in  the  book  a  note  that  the 
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Jan.  22. 
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motion  was  not  to  come  on  till  the  original  order  had  been  pro-     L.  J  J. 
duced  to  him.    On  the  7th  u  clerk  of  Messrs.  Bevan  &  Whitting  1874 
was  told  by  a  clerk  of  Messrs.  Wood  dt  Hare  that  the  appeal  jnre 
motion  had  been  set  down,  to  which  he  replied  that  he  did  not  {y",!™ 

know  how  that  could  have  been  done,  as  the  notice  of  motion  was   

irregular,  and  the  order  had  not  been  produced. 

On  the  8th  of  January  Messrs.  Wood  &  Hare  wrote  to  Messrs. 
Bevan  &  Whitting :  "  If  you  have  shorthand  writer's  note  of  the 
judgment  herein,  we  shall  be  glad  to  take  a  copy  on  the  usual 
terms,  at  your  early  convenience."  Messrs.  Bevan  &  Whitting 
replied  on  the  same  day :  "  We  have  succeeded,  after  great 
trouble,  in  obtaining  shorthand  writer  s  notes  of  the  Yice-Chan- 
cellor's  judgment,  and  shall  be  glad  to  supply  you  with  a  copy  of 
it  on  the  usual  terms  of  your  paying  half  the  shorthand  writer's 
charges,  if  you  will  write  us  to  that  effect.  If  you  like,  we  can 
make,  in  addition,  any  number  of  lithograph  copies  you  may  re- 
quire, charging  you  half  the  lithographer's  charges,  but  you  must 
let  us  know  at  once  if  we  are  to  do  so."  A  clerk  of  Wood  & 
Hare  then  called  on  Bevan  &  Whitting,  and  arranged  for  lithograph 
copies;  and  on  the  9th  of  January  Bevan  &  Whitting  wrote: 
"  We  have  had  Yice-Chancellor  Malins  judgment  lithographed,  to 
save  us  both  expense  and  trouble,  six  copies  for  each  of  us.  Your 
half  share  is  £2  15s.  6dr 

On  Saturday,  the  10th  of  January,  the  parties  attended  before 
the  Eegistrar  to  pass  the  order,  and  the  clerk  of  Messrs.  Bevan  & 
Whitting  signed  it  as  correct,  went  away  with  the  understanding 
that  it  would  be  passed  at  once,  and  bespoke  an  office  copy  for 
Monday  morning.  The  clerk  of  Messrs.  Wood  Hare,  it  ap- 
peared, went  away  under  the  erroneous  impression  that  before  the 
order  could  be  passed  one  of  the  briefs  of  Messrs.  Bevan  &  Whit- 
ting s  counsel  had  to  be  produced,  and  the  original  affidavits ;  and 
on  the  same  day,  as  he  was  going  out  of  town  on  Monday,  he  wrote 
a  note  to  another  clerk  of  Wood  &  Hare,  asking  him  to  get  them 
produced  first  thing  on  Monday  morning.  Just  as  the  latter  clerlj: 
was  leaving  Messrs.  Wood  &  Hare's  office  to  attend  to  the  business 
at  twelve  o'clock  on  Monday,  a  note  from  Messrs.  Bevan  & 
Wliitting  arrived,  stating  that  the  order  had  been  inrolled  that 
morning. 
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L.  J  J.        The  official  liquidator  now  moved  to  vacate  the  inrolment  on 
1874      the  ground  that  his  solicitors  had,  by  the  conduct  of  Messrs.  Bevan 
&  Whitting,  been  misled  into  believing  that  they  had  no  inten- 
LiMEHorsE   i{qyi  of  inrollino;  the  order  so  as  to  prevent  an  appeal. 

Works  Co.  °  x  jrr 

Mr.  Glasse,  Q.C.,  and  Mr.  Robinson^  for  the  motion : — 

We  submit  the  notice  of  motion  was  sufficient.  There  is  no 
order  directing  notices  of  motion  to  be  signed,  for  Cons.  Ord.  iii. 
rule  10,  only  applies  to  the  case  of  a  pauper,  and  the  statement 
in  JDanielVs  Chancery  Practice  (1)  rests  on  no  authority.  The  in- 
dorsement of  the  name  of  the  solicitors  serves  the  same  purpose 
as  a  signature.  The  Eespondents  knew  that  the  motion  had  been 
set  down  for  hearing,  and  if  there  was  any  irregularity  they  have 
by  their  conduct  waived  it. 

Mr.  Cotton,  Q.C.,  Mr.  Riggins,  Q.C.,  and  Mr.  Methold,  contra  : — 

Waiver  and  bad  faith  are  alike  out  of  the  question,  for  we  gave 
the  other  side  fair  notice  that  we  should  take  every  technical  ad- 
vantage. The  inrolment  was  regular,  for  in  the  absence  of  bad 
faith  nothing  but  the  due  prosecution  of  an  appeal  could  stop  it. 
Knowledge  that  the  other  side  means  to  appeal  is  nothing :  Hill  v. 
Curtis  (2).  Here  there  was  no  due  prosecution  of  an  appeal. 
Cons.  Ord.  xxxi.  rule  1 :  Groom  v.  Stinton  (3).  There  was  nothing 
in  the  correspondence  to  mislead  the  Appellants. 

Mr.  Glasse,  in  reply. 


Sir  W.  M.  James,  L.J.  :— 

I  am  of  opinion  that,  in  the  circumstances  of  the  case,  this  motion 
cannot  succeed.  Standing  by  itself,  the  correspondence  would 
probably  have  led  me  to  believe  that  all  formalities  had  been 
waived,  and  that  the  parties  were  proceeding  on  the  footing  that 
the  case  was  to  be  decided  on  the  merits.  But  that  correspon- 
dence is  governed  by  what  had  previously  taken  place.  Before 
it  began,  an  irregularity  in  the  notice  of  motion  of  appeal  had  been 
discovered.    The  Appellants  a?ked  that  it  might  be  waived.  The 

(1)  5th  Ed.  1440.  (2)  Law  Rep.  1  Ch.  425. 

(3)  2  Ph.  384. 
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solicitor  not  only  refused  to  waive  it,  but  said  in  substance :  "  I      L.  Jj. 
can  waive  nothing  in  this  case  without  the  actual  consent  of  my  1874 
client."    They  go  to  the  client,  and  the  client  says  positively  that      in  re 
the  irregularity  is  not  to  be  waived.    It  Avas  therefore  known  to  \y^^^^gQ 
the  applicants  that  the  question  of  the  sufficiency  of  the  notice  — " 
was  to  be  raised ;  that  nothing  was  to  be  waived,  and  that  the 
parties  were  to  be  at  arm's  length.    It  is,  therefore,  open  to  the 
Eespondent  now  to  say  that  there  never  was  any  notice  of  appeal 
motion  such  as  the  Court  requires ;  and  that  being  so,  there  is  no 
such  prosecution  of  an  appeal  as  can  prevent  inrolment.  The 
official  liquidator  might  have  entered  a  caveat,  and  so  prevented 
an  inrolment,  but  he  cannot,  after  distinct  notice  that  every 
advantage  would  be  taken,  be  heard  to  say  that  the  irregularity 
has  been  waived,  or  that  he  has  been  misled.    The  Eespondent  is 
entitled  to  maintain  his  inrolment,  and  the  motion  must  be  refused 
with  costs. 

Sir  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Wood  &  Hare ;  Messrs.  Sevan  &  Whiiting. 


PATCH  V.  WAKD.  l.  jj. 


[18G2    P.  13L] 
Inrolment  of  Decree — Enlarging  Time — Cons.  Ord.  xxiii.,  r.  28. 

A  Plaintiff,  within  one  month  of  the  end  of  the  five  years  after  a  decree 
had  been  made,  applied  to  have  it  inrolled,  and  obtained  an  order  accordingly. 
After  the  expiration  of  the  five  years,  he  discovered  that  one  of  the  Defen- 
dants was  dead,  and  having  then  revived  the  suit,  he  applied  to  have  the 
decree  inrolled. 

The  application  was  refused. 

On  the  16th  of  December,  1867,  the  bill  in  this  suit  was  dis- 
missed ;  as  reported  (1).    On  the  21st  of  November,  1872,  the 
Court,  on  an  ex  parte  application  by  the  Plaintiff,  ordered  the 
(1)  Law  Rep.  3  Ch.  203. 


1874 
Fth.  25. 


•270 


CHANCEEY  APPEALS. 


[L.  R. 


L.  J  J.  decree  to  be  inrolled  unless  cause  was  shewn  against  the  same 

1874  within  twenty-eight  days  after  service  on  the  Defendants,  Ward 

Patch  Vulliamy,    The  notice  was  served  on  Ward  the  Defendant, 

-,/^-  who  had  been  also  solicitor  for  the  other  Defendant.    Ward  was 

Wahd. 

• —  ill  at  the  time,  and  it  was  stated  that  his  clerk,  who  attended  to 
the  business,  knew  nothing  of  the  previous  proceedings.  On  the 
2 ad  of  December  Ward  died.  On  the  16th  of  January,  1873,  an 
order  for  inrolment  was  made,  the  executors  of  Ward  appearing 
by  counsel.  The  Plaintiff,  on  proceeding  to  get  the  order  drawn 
Tip,  discovered  that  the  Defendant  VuUiamy  had  died  in  1870. 
The  Plaintiff  thereupon  filed  a  bill  of  revivor  against  the  execu- 
tors of  Ward  and  the  executors  of  Vulliamy.  The  Defendants 
demurred,  but  the  demurrer  was  overruled ;  and  ultimately  an 
order  of  revivor  was  made.  The  Plaintiff  now  moved,  under 
Cons.  Ord.  xxiii.,  rule  28,  that  the  decree  might  be  inrolled,  not- 
withstanding the  five  years  had  elapsed. 

Mr.  Morgan,  Q.C.,  for  the  Plaintiff,  said  that  a  case  like  this, 
where  the  Plaintiff  wished  to  proceed,  but  was  prevented  by  an 
accident,  had  the  peculiar  circumstances  mentioned  in  the  General 
Order.  The  Plaintiff  could  not  know  that  Vulliamy  was  dead. 
Ward  must  have  known  it,  and  ought  to  have  told  the  Plaintiff, 
who  would  then  have  been  in  time,  and  would  of  course  have 
taken  the  proper  steps.  He  wished  to  appeal,  and  was  doing  his 
utmost.  If  this  was  not  a  case  within  the  rule,  it  was  difficult  to 
conceive  one. 

Mr.  Lindley,  Q.C.,  and  Mr.  Bevir^  for  the  executors  of  Ward ; 
and 

Mr.  Phear,  for  the  executors  of  Vulliamy,  were  not  called  upon. 

Sir  W.  M.  James,  LJ  .  :— 

The  Orders  of  the  Court  have  fixed  a  time  after  which  a  decree 
shall  not  be  inrolled  unless  it  shall  seem  to  the  Lord  Chancellor 
or  Lords  Justices  just  and  expedient  to  enlarge  the  time.  In  this 
particular  case  the  five  years  have  long  elapsed,  both  the  Defen- 
dants are  dead,  and  we  are  now  asked  to  say  that  this  Plaintiff 
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should  be  allowed  to  inrol  the  decree.    The  executors  have  a  right  L,  JJ. 

to  consider  the  matter  settled,  and  as  the  Plaintiff  waited  until  1874 

one  month  only  of  the  five  years  remained,  he  is  not  now  entitled  pl^^ 

to  have  the  time  enlarged.  -Wai  d 

The  motion  must  be  refused  with  costs.   

Solicitor  for  the  Plaintiff:  Mr.  E,  Bandall 
Solicitors  for  the  Executors  of  Ward :  Messrs.  Tamjplin,  Tayler, 
<^  Josejoh. 

Solicitors  for  the  Executors  of  VuUiamy :  Messrs.  Frere  <&  Co. 


J3anlcruptcy — Assignment  of  all  Debtor's  Trojyerty — Previous  Agreement  to  give 

an  Assignment  on  Demand — Bills  of  Sale  Act — Bankruptcy  Act,  1869,  s.  C.      Jan.  23,  30  ; 

Feb.  13. 

Two  traders,  brothers,  obtained  advances  amounting  to  £500  from  their  " 
father  and  brother  in  various  sums,  and  in  1870,  on  the  last  advance  of  £250 
they  signed  an  agreement  that  th^y  would,  on  demand,  assign  the  lease  of 
their  premises  and  their  business,  stock-in-trade,  and  book  debts  to  the  cre- 
ditors, with  a  proviso  that  if  they  should  repay  the  sums  advanced  the 
agreement  should  be  void,  but  if  they  should  fail  to  do  so  a  valuation  should 
be  made,  and  the  balance,  if  any,  should  be  paid  to  the  debtors.  At  the  same 
time  the  lease  was  deposited  with  the  same  creditors  as  a  security  for  the  due 
performauce  of  the  agreement.  In  1873  the  debtors  became  embarrassed, 
and  the  creditors  demanded  the  execution  of  an  assignment  in  pursuance  of 
the  agreement,  which  was  accordingly  executed,  and  the  balance  of  the  valua- 
tion of  the  property,  amounting  to  £123,  was  paid  to  the  debtors.  The 
assignment  included  substantially  the  whole  of  the  debtors'  property',  and  the 
creditors  took  possession  of  it  forthwith.  A  few  days  afterwards  the  debtors 
filed  a  petition  for  liquidation,  and  the  trustee  applied  to  have  the  deed  of 
assignment  of  1873  declared  void  : — 

Held,  that  the  agreement  of  1870  became  a  binding  security  on  demand 
being  made,  and  that  the  assignment  of  1873,  being  based  upon  it,  Avas  valid. 


IHIS  was  an  appeal  by  the  trustee  of  William  Cook  and  John 
CooJc,  liquidating  debtors,  from  an  order  of  Mr.  Kegistrar  Murraij, 
sitting  as  Chief  Judge. 

In  the  month  of  May,  1868,  the  debtors,  who  were  brothers,  pur- 
chased from  a  Mr.  Wilson  the  business  of  a  grocer  carried  on  in 
West  Street,  Beading,  On  the  8th  of  November,  1868,  their  father. 
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In  re 
Cook. 


L.  JJ.     Aaron  Goohj  advanced  them  the  sum  of  £80,  and  on  the  8th  of 
1874      November,  1868,  the  further  sum  of  £170.     On  the  11th  of 
Ex  parte    J^^^y?  1870,  Bobevt  Cook,  a  brother  of  the  debtors,  advanced  them 
Izard.     £;^qo^  ^nd  on  the  4th  of  August,  1870,  the  further  sum  of 
£150. 

On  the  29th  of  August,  1870,  a  written  agreement  between  the 
debtors  and  Aaron  GooTc  and  Robert  Cook  was  signed. 

The  agreement  recited  that  A,  Cooh  and  B,  Cook  had  previously 
advanced  to  W.  Cook  and  John  Cook  the  sum  of  £500  and  upwards, 
for  the  purpose  of  enabling  them  to  carry  on  their  business,  at  in- 
terest at  the  rate  of  £6  per  cent,  per  annum,  and  that  W.  Cook  and 
J.  Cook  required  further  advances  for  the  purpose  aforesaid  and  to 
enlarge  their  trade ;  and  it  was  thereby  agreed  that  the  said  William 
and  John  Cook  would,  on  demand,  assign  the  business  then  carried 
on  by  them  to  the  said  Aaron  and  Bdbert  Cook,  together  with  the 
lease  of  the  premises  occupied  by  them,  and  in  which  the  same 
business  was  then  carried  on  (which  said  lease,  by  way  of  equitable 
charge  to  secure  the  due  observance  of  that  agreement,  was  then 
deposited  with  Aaron  and  Bdbert  (j^ook,  or  one  of  them),  as  also  the 
fixtures,  stock,  and  ntensils  in  trade,  together  with  the  book  debts, 
so  that  the  said  Aaron  and  Bohert  Cook,  or  one  of  them,  might  be 
able  to  carry  on  the  said  business  either,  in  their  name  or  that  of 
one  of  them,  or  in  the  name  of  the  said  W,  and  /.  Cook :  Pro- 
vided, nevertheless,  that  if  the  said  W.  and  J".  Cook  should  repay 
the  said  sum  of  £500  and  interest,  and  also  such  further  advances 
as  might  be  made  in  pursuance  of  that  agreement,  with  interest  at 
the  like  rate,  the  agreement  should  be  void ;  but  should  the  said 
W.  and  /.  Cook  be  unable  or  unwilling  to  repay  the  amounts  aforesaid, 
then  an  inventory  and  valuation  of  the  premises  should  be  taken  in 
such  manner  as  the  parties  thereto  should  mutually  agree,  and  in 
default  thereof  by  valuers  on  each  side,  or  their  umpire,  the  pay- 
ment of  such  purchase-money  and  valuation,  or  balance  thereof  (if 
any),  to  be  made  in  the  manner  agreed  on  by  the  parties  thereto, 
or  otherwise  upon  valuation  according  to  the  custom  of  the  trade. 
It  was  also  agreed  that  Aaron  and  Bdbert  Cook  should  employ,  in 
the  conduct  and  management  of  the  business  the  said  W.  and 
J,  Cook,  or  one  of  them,  at  a  salary. 

On  the  31st  of  December,  1870,  the  lease  of  the  premises  was 
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obtained  from  the  landlord,  and  was  deposited  by  the  debtors  with      L.  JJ. 
their  father.    Robert  Cooh,  shortly  after  the  making  of  the  agree-  1874 
ment,  entered  into  the  service  of  his  brothers  at  a  salary,  and  con-     j;^  ^^^^g 
tinned  in  their  service  until  the  5th  of  April,  1873.  In  March,  1873,  ^2^^^- 
the  affairs  of  the  debtors  became  embarrassed,  and  some  writs  were  oooik. 
served  upon  them.    Bohert  Cook  informed  his  father  that  he  was 
afraid  executions  would  be  levied  upon  the  goods  on  the  premises. 
They  consulted  Mr.  Mortimer,  the  family  solicitor,  and  by  his  advice 
a  demand  in  writing  requiring  the  debtors  to  execute  an  assign- 
ment of  their  property  in  pursuance  of  the  agreement  of  the  29th 
of  August,  1870,  was  served  upon  them.    On  the  4th  of  April, 
1873,  Mr.  Bohert  Churchman,  who  was  the  valuer  who  had  valued 
the  stock-in-trade  when  the  debtors  purchased  it,  by  the  direction  of 
Mr.  Mortimer  made  a  valuation  of  the  property  to  be  conveyed  at 
the  sum  of  £683  10s.    The  debt  and  interest  then  due  to  Aaron 
Cook  and  Bohert  Cook  amounted  to  £560.  Accordingly,  on  the  5th 
of  April  Aaron  Cook  and  Bohert  Cook  paid  to  the  debtors,  in  cash, 
the  balance  of  £123  10s.,  and  by  a  deed  of  that  date,  in  conside- 
ration of  that  sum  and  of  the  said  sum  of  £560,  the  debtors 
assigned  to  Aarofi,  Cook  and  Bohert  Cook  the  lease  of  the  premises, 
and  also  the  fixtures,  stock,  and  utensils  in  trade  and  book  debts, 
being  in  fact  the  whole  of  their  property  with  the  exception  of 
furniture  of  the  value  of  £30.    Aaron  Cook  and  Bohert  Cook  after- 
wards paid  the  debtors  £30  for  the  furniture. 

At  the  time  the  deed  was  executed  possession  of  the  premises 
and  of  the  stock  contained  therein  was  given  by  the  debtors  to 
Aaron  and  Bohert  Cook,  and  shortly  afterwards  a  circular  was  sent 
to  the  wholesale  firms  who  were  the  principal  creditors  of  the 
debtors,  informing  them  that  the  business  had  been  bought  by 
Aaron  and  Bohert  Cook.  The  debtors  disposed  of  the  £123  10s. 
and  the  £30  by  paying  two  of  their  creditors,  and,  on  the  16th 
of  April,  1873,  presented  a  petition  for  liquidation,  stating  their 
assets  to  be  nil  and  their  debts  to  be  £1833. 

With  respect  to  the  circumstances  under  which  these  advances 
were  made,  the  result  of  the  evidence  was  that  the  sums  of  £80  and 
£170  were  advanced  by  Aaron  Cook  on  a  verbal  promise  that  the 
debtors  should  give  him  a  security  by  deposit  ot  the  lease  of  their 
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premises;  and  that  in  July,  1870,  it  was  agreed  between  all 
parties  that  Bobert  Cooh  should  advance  £250  to  his  brothers,  and 
that  they  should  give  him  and  Aaron  Cook  a  joint  security  on  the 
lease,  and  also  on  the  goodwill  and  stock-in-trade  of  the  business. 
In  pursuance  of  this  agreement  they  executed  the  agreement  of 
the  29th  of  April,  1870. 

Under  these  circumstances  the  trustee  applied  to  the  Eegistrar, 
acting  as  Chief/ Judge,  for  an  order  declaring  the  deed  of  the  5th  of 
April,  1873,  to  be  void  as  against  the  creditors.  The  Eegistrar 
refused  to  make  the  order,  and  the  trustee  appealed  from  his 
decision. 

Mr.  Be  Gex,  Q.C.,  and  Mr.  Finlay  Knight ^  for  the  Appellant : — 

The  assignment  of  the  5th  of  April,  1873,  which  comprised  all 
the  debtor's  property,  was  in  consideration  of  a  past  debt.  There 
was,  indeed,  a  fresh  payment  of  £123,  but  that  is  not  enough  to 
support  the  transaction.  The  Eespondents  rely  on  the  agreement 
of  the  29th  of  August,  1870 ;  but  that  was  also  in  consideration  of 
an  antecedent  debt.  It  is  true  that  there  is  some  evidence  of  a 
previous  verbal  promise  to  give  security,  but  it  was  only  to  give 
some  security,  without  specifying  what,  which  is  not  sufficient. 
Again,  the  agreement  was  also  to  give  a  bill  of  sale  "  on  demand." 
If  it  had  any  effect  at  all,  it  ought  to  have  been  registered  as  a 
bill  of  sale ;  but  it  was,  in  truth,  only  an  agreement  that  if  the 
debtors  got  into  difficulties,  they  would  at  the  last  moment  give 
their  creditors  a  bill  of  sale,  which  is  a  fraudulent  agreement :  Ex 
farte  Fisher  (1) ;  Ex^arte  Cohen  (2);  Ex  parte  Pearson  (3). 

Mr.  Boxhurghy  Q.C.,  and  Mr.  Colt,  for  the  creditors : — 
The  advances  were  made  by  both  creditors,  at  all  events  by 
Bobert  Cook,  on  the  faith  of  the  deposit  of  the  lease  and  of  a  security 
on  the  goodwill  and  fixtures.  The  agreement  of  August,  1870, 
did  not  operate  as  an  assignment  of  the  chattels  when  it  was  exe- 
cuted, but  it  did  as  soon  as  a  demand  was  made.  It  then  became 
a  sufficient  agreement  to  support  the  assignment  of  1873.  The 
agreement  was  one  which  could  have  been  enforced  in  Equity, 

(1)  Law  Rep.  7  Ch.  636.  (2)  Law  Rep.  7  Ch.  20. 

(3)  Law  Rep.  8  Ch.  667. 
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and  the  assignment  was  in  strict  conformity  with  it.  The  Appellant  L,  jj. 

treats  the  assignment  as  a  security,  and  the  payment  of  £123  to  the  1874 

debtors  as  an  advance  to  them.    It  was,  in  fact,  a  sale  to  the  Ex  parte 

creditors,  and  the  money  paid  was  the  cash  balance  due  to  iz^R^- 

debtors.    There  is  no  case  where  a  bond  fide  sale,  followed  by  cook. 
the  creditor  taking  possession,  has  been  set  aside:  Button  v. 
Crutwell  (1) ;  Lomax  v.  Buxton  (2) ;  Mercer  v.  Peterson  (3) ; 
Holroyd  v.  Marshall  (4). 

Mr.  De  Gex,  in  reply. 


Feb.  13.  Sir  G.  Mellish,  L.J.,  now  delivered  the  judgment  of 
the  Court.  After  stating  the  facts  of  the  case,  as  narrated  above, 
His  Lordship  continued : — 

On  the  part  of  the  Appellant  it  was  contended  that  the  deed  of 
the  5th  of  April,  1873,  was  an  act  of  bankruptcy,  as  an  assignment 
of  all  the  debtor's  property  for  a  past  consideration,  the  £123  10s. 
and  the  £30  not  being,  under  the  circumstances,  a  substantial 
exception ;  and  Ex  parte  Fisher  (5)  was  relied  on.  On  the  part 
of  the  Respondents  it  was  contended  that  the  deed  of  the  5th  of 
April,  1873,  simply  carried  out  the  previous  agreement  of  the 
29th  of  August,  1870,  whi^h  was  a  valid  equitable  security,  and 
could  not,  therefore,  be  an  act  of  bankruptcy. 

I  will,  therefore,  first  consider  what  was  the  effect  of  the  agree- 
ment of  the  29th  of  August,  1870.  Now  by  that  agreement  the 
debtors  agree,  on  demand,  to  assign  to  Aaron  Cook  and  Bohert 
Cook  the  property  mentioned  in  the  agreement,  and  we  are  of 
opinion  that  until  demand  no  right  to  the  property  agreed  to  be 
assigned,  with  the  exception  of  the  lease  which  was  deposited, 
would  pass  either  at  law  or  in  equity.  We  think  that  it  was 
intended  that  until  demand  the  debtors  should  have  the  power  of 
dealing  with  their  property  in  any  way  they  pleased  ;  when,  how- 
ever, a  demand  of  an  assignment  was  once  made,  we  think  that  a 
right  in  equity  to  the  property  agreed  to  be  assigned  as  a  security 

(1)  1  B.  &  B.  15.  (3)  Law  Rep.  3  Ex.  104 

(2)  Law  Rep.  6  C.  P.  107.  (4)  10  H.  L.  C.  191. 

(5)  Law  Rep.  7  Ch.  636. 
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L.  JJ,  for  the  £500  and  interest  immediately  accrued.  It  was  objected 
1874  that  the  agreement  was  an  agreement  for  a  sale  at  a  valuation  to 
Ex  parte  ^®  made  by  a  valuer  to  be  agreed  upon,  and  that  a  Court  of  Equity 
Izard.  j^g^g  means  of  granting  specific  performance  of  such  an  agree- 
CooK.  ment.  We  are  of  opinion,  however,  that  the  substance  of  the 
agreement  is,  that  the  Eespondents  should  have  a  security  on  the 
property  of  their  debtors  for  a  debt,  and  that  the  valuation  is 
merely  a  mode  of  carrying  that  security  into  effect.  In  an  ordinary 
mortgage  there  is  a  power  of  sale,  and  after  satisfying  debt,  interest, 
and  costs  by  the  sale,  the  mortgagee  is  to  pay  the  surplus  to  the 
mortgagor.  By  this  agreement  the  creditor,  instead  of  selling  the 
property,  is  to  have  it  valued,  and  to  pay  any  surplus,  after  satis- 
fying the  debt  and  interest,  to  the  debtors.  Assuming  that  a  Court 
of  Equity  could  not  carry  out  this  part  of  the  agreement  if  the 
parties  did  not  agree  about  it,  that  ought  not  to  affect  the  security 
of  the  creditors  on  the  property  of  their  debtors,  which  was  the 
main  object  of  the  agreement.  We  are  of  opinion,  therefore,  that 
the  agreement  was,  after  demand,  a  valid  equitable  security  upon 
the  property  of  the  debtors,  unless  it  was  rendered  invalid  either  by 
the  Bankruptcy  Act  or  the  Bills  of  Sale  Act.  Now  the  Bankruptcy 
Act  could  not  affect  the  validity  of  the  agreement  unless  we  hold 
that  the  agreement  itself,  either  immediately  it  was  executed  or 
when  the  demand  was  made,  was  in  substance  an  assignment  of  all 
the  debtor's  property  for  a  past  consideration.  It  is  therefore 
necessary  to  consider  whether  the  agreement  of  August,  1870, 
was  itself  given  as  a  security  for  a  past  debt,  or  was  given,  on  the 
whole  or  in  part,  for  a  bond  fide  substantial  advance  made  at  the 
time. 

Aaron  Cook,  in  his  afiSdavit,  says  that  before  he  advanced  the 
£250  his  sons  agreed  to  assign  to  him,  by  way  of  mortgage,  not 
only  the  lease  of  their  premises,  but  also  the  goodwill  and  stock- 
in-trade  of  their  business.  His  sons  however,  the  debtors,  do  not 
support  this  statement,  but  only  mention  the  lease  as  the  security 
on  which  the  money  was  advanced,  and  we  are  of  opinion  there  is 
no  sufficient  evidence  of  any  agreement  to  give  the  father  a  security 
on  the  debtor's  stock-in-trade,  fixtures,  and  book  debts  before 
his  money  was  advanced.  With  respect,  however,  to  the  £250 
advanced  by  Robert  Cook,  not  only  the  father  and  Bobert,  but  the 
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debtors  also,  state  that  the  security  was  in  substance  agreed  upon  L.  JJ. 
before  the  money  was  advanced ;  and  as  the  agreement  of  the  29th  1874 
of  August,  1870,  was  actually  signed  a  few  weeks  afterwards,  and  ex  parte 
as  Robert,  a  young  man  just  of  age,  could  not  have  been  expected,  Izard. 
and  indeed  ought  not  to  have  been  asked,  to  advance  a  sum  of  cook. 
money  of  great  importance  to  him  to  his  brothers  without  all  the 
security  he  could  get,  we  think  that  his  £250  ought  to  be  treated 
as  a  "bond  fide  substantial  advance  made  on  the  security  of  the 
agreement  of  the  29th  of  August,  1870.  Then  with  respect  to  the 
Bills  of  Sale  Act,  it  is  unnecessary  to  determine  whether,  as  far  as 
respects  the  goods  and  chattels  and  fixtures  comprised  in  it,  the 
agreement  was  a  bill  of  sale  within  the  Act  (though  I  incline  to 
think  that  it  was),  because  at  the  time  the  petition  for  liquidation 
was  presented  the  goods,  chattels,  and  fixtures  were  not  in  the 
possession  or  the  apparent  possession  of  the  debtors.  We  are  of 
opinion,  therefore,  that  the  agreement  of  the  29th  of  August,  1870, 
gave  the  Kespondents  a  good  equitable  security  upon  all  the  pro- 
perty of  the  debtors  which  was  included  in  the  assignment  of  the 
5th  of  April,  1873 ;  and,  having  come  to  this  conclusion,  we  think 
it  is  impossible  to  hold  that  the  assignment  of  the  5th  of  April, 
1873,  was  itself  fraudulent  or  an  act  of  bankruptcy.  If  that  assign- 
ment had  never  been  executed,  and  all  that  had  taken  place  on 
the  5th  of  April  had  been  that  the  Kespondents  had  paid  the 
debtors  the  £123  10s.,  and  the  debtors  had  given  possession  to  the 
Kespondents  of  the  premises,  stock-in-trade,  and  fixtures,  the  title 
of  the  Kespondents  to  the  property  under  the  agreement  of  the 
29th  of  August,  1870,  would,  in  our  opinion,  have  been  good.  The 
only  effect  of  the  assignment  was  that  it  conveyed  to  the  Kespon- 
dents the  legal  estate  in  the  leasehold  premises  and  furnished  a 
record  of  the  completion  of  the  transaction.  The  beneficial  interest 
was  already  in  the  Kespondents.  Neither  was  the  assignment  of 
the  5th  of  April,  1873,  executed  for  the  purpose  of  evading  the 
Bills  of  Sale  Act  and  curing  the  defect  caused  by  the  non-registra- 
tion of  the  agreement  of  the  29th  of  August,  1870,  because  posses- 
sion of  the  property  conveyed  was  given  at  the  same  time  the  deed 
was  executed,  which  alone  would  have  prevented  the  operation  of 
the  Bills  of  Sale  Act;  and  this  distinguishes  the  present  case  from 
Vol.  IX.  2  A  1 
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L.  JJ.     Ex  jparte  Cohen  (1).    On  the  whole,  we  are  of  opinion  that  the 
1874     judgment  of  the  Eegistrar  ought  to  be  affirmed,  but  as  the  circum- 
JEx  parte    stances  of  the  case  were  very  suspicious,  and  the  creditors  were 
entitled  to  have  them  fully  inquired  into,  and  there  is,  as  we  were 
C^oK.     informed,  absolutely  no  estate  at  all  out  of  which  to  pay  costs,  we 
think  that  there  should  be  no  order  as  to  the  costs  of  the  appeal, 
and  that  the  deposit  should  be  returned. 

Solicitors  for  the  Appellant :  Messrs.  Weeks  &  Son. 
Solicitor  for  the  Eespondents :  Mr.  T.  E.  Mortimore, 


(1)  Law  Eep.  7  Ch.  20. 
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WILSON  V.  NOKTHAMPTON  AND  BANBUKY  JUNCTION 

and  L.  J  J. 

BAIL  WAY  COMPANY. 

18/4 

[1871    W.    146.]  ^XT9. 

Specific  Ferformance — Erection  of  WorTcs — Damages. 

A  railway  company  agreed  for  valuable  consideration  with  a  landowner  to 
erect,  construct,  and  fit  up  a  station  on  certain  lands  which  they  had  bought 
from  him.  The  agreement  contained  no  further  description  of  the  station, 
nor  any  stipulations  as  to  the  use  of  it.  The  company  having  refused  to 
erect  a  station  in  the  specified  place,  and  substituted  one  at  a  distance  of  two 
miles : — 

Held  (affirming  the  decision  of  Bacon,  V.C),  that  the  case  was  one  in 
which  justice  could  be  better  done  by  an  inquiry  as  to  damages  than  by  a 
decree  for  specific  performance. 

This  was  an  appeal  by  the  Plaintiff  from  a  decree  of  Vice- 
Chaneellor  Bacon  directing  an  inquiry  as  to  damages  in  lieu  of 
specific  performance. 

The  suit  was  for  specific  performance  of  an  agreement  by  which 
the  promoters  of  the  Northampton  and  Banbury  Junction  Bail- 
way  Company y  in  consideration  of  the  withdrawal  of  the  Plaintiff's 
opposition  to  their  bill  then  pending  before  Parliament,  agreed  to 
erect  a  station  and  works  upon  the  Plaintiffs  land. 

In  1863  a  bill  was  introduced  into  Parliament  for  the  incorpora- 
tion of  a  company  for  the  purpose  of  constructing  a  railway  from 
Banbury  to  Northampton,  The  proposed  line  passed  through  a 
freehold  estate  of  326  acres  which  Plaintiff  was  then  under  contract 
to  purchase,  and,  believing  that  the  railway  would  ruin  the  estate 
as  a  residential  property,  Plaintiff  petitioned  the  House  of  Lords 
against  the  bill.  Negotiations  took  place  between  the  promoters 
and  Plaintiff,  for  the  purpose  of  inducing  him  to  withdraw  his 
opposition  to  the  bill,  which  negotiations  resulted  in  an  agreement, 
dated  the  6th  of  June,  1863,  between  the  promoters  and  the 
Plaintiff,  by  which  it  was  provided  among  other  things : 

1.  "  That  in  consideration  of  the  said  JFl  P.  Wilson  withdrawing 
all  opposition  to  the  said  bill  and  the  same  passing  into  law,  the 
said  company  incorporated  shall,  at  their  own  cost,  in  a  good, 

2^2  1 
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L.^C.      substantial,  and  workmanlike  manner,  erect,  fit  up,  and  construct 

tlie  station,  arches,  crossings,  and  other  works  specified  in  the 

v^v^       schedule  thereof  hereunder  written." 
Wilson 

Northampton     "^^^  schedule,  SO  far  as  related  to  the  station,  was  in  the  following 
AND  Banbury  WOrds  : 
Junction 

Railway  Co.     «  A  station  to  be  made  on  Nos.  24, 25,  and  26,  parish  of  Wa^pen- 
ham,  or  some  part  or  parts  thereof." 

In  pursuance  of  the  agreement  Plaintiff  withdrew  his  petition, 
and  the  bill  passed  into  an  Act,  by  which  the  company  were  incor- 
porated as  the  Northamjpton  and  Banbury  Junction  Bailway 
Company. 

The  company  adopted  the  agreement,  and  in  pursuance  of  its 
provisions  served  notice  to  treat  for  parts  of  the  Plaintiff's  lands, 
including  the  parcels  referred  to  in  the  schedule  ^s  24,  25,  and  26. 
Proceedings  were  taken  in  manner  provided  by  the  agreement  for 
determining  the  compensation,  and  in  March,  1865,  an  annual 
rent-charge  of  £55  was  awarded  by  Plaintiff's  surveyor  as  com- 
pensation for  the  land  of  the  Plaintiff  taken  by  the  company,  and 
damage  and  injury  sustained. 

The  company  took  possession  of  the  Plaintiff's  land,  but  the  line 
was  not  proceeded  with  for  some  time.  Early  in  1871  the  com- 
pany, finding  it  more  convenient  to  change  the  site  of  the  pro- 
posed station  and  to  erect  it  at  a  distance  of  two  miles  from  the 
Plaintiffs  property,  endeavoured  to  induce  him  to  give  up  his 
right  to  have  the  station  built  upon  his  land  in  consideration  of 
compensation  to  be  made  to  him  by  the  company.  The  Plaintiff, 
by  his  solicitors,  wrote  that  he  would  consent  to  the  proposed 
change  of  site  provided  he  was  secured  an  annual  rent-charge  of 
£100  in  addition  to  the  £55  under  the  agreement  and  award  of  his 
surveyor.  The  Defendants  declined  to  accept  this  offer,  and  had 
commenced  erecting  their  station  at  a  distance  of  two  miles  from 
the  land  of  the  Plaintiff.  Under  these  circumstances  the  Plaintiff 
filed  his  bill,  praying  that  the  agreement  of  the  6th  of  June,  1863, 
might  be  specifically  performed  by  the  Defendants,  having  regard 
to  the  award  made  by  his  surveyor,  and  that  for  this  purpose  all 
necessary  inquiries  might  be  made  and  directions  given. 

The  Defendants,  by  their  answer,  admitted  themselves  to  be 
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bound  by  the  agreement  of  June,  1863,  but  declined  to  build  a      L.  c. 
station  on  the  Plaintiffs  land  as  contemplated  bv  that  agreement, 

.         '  1874 

and  they  insisted  that  no  decree  for  specific  performance  of  the 
agreement,  so  far  as  regarded  the  erection  of  the  station,  could  Wilson 
properly  be  made.    They  also  insisted  that  the  station  now  being:  Northamitok 

/  ,    /   ^  .  ,  ,       AND  Banbury 

erected  would  not  only  be  lar  more  convenient  to  the  public  than  Junction' 
the  one  which  the  Plaintiff  insisted  ought  to  be  erected,  but  would  ^^^^^^ 
still  be  required  for  the  accommodation  of  the  public  even  if  the 
Plaintiff  succeeded  in  his  present  contention. 

Evidence  was  adduced  by  Defendants  in  support  of  this  allega- 
tion, shewing  the  advantage  to  the  public  and  general  traflSc 
arrangements  of  the  station  actually  constructed ;  the  disadvan- 
tages from  the  same  point  of  view,  and  engineering  difficulties  of  a 
station  at  the  point  insisted  on  by  the  Plaintiff,  and  the  small 
amount  of  inconvenience  and  damage  to  the  Plaintiff  by  the 
departure  from  the  terms  of  the  agreement. 

Evidence  in  opposition  was  adduced  by  the  Plaintiff,  especially  as 
to  the  great  increase  of  value  to  his  estate  for  building  purposes, 
and  conveyance  of  produce  from  the  station  on  his  own  land, 
and  the  absence  of  any  engineering  difficulties  which  might  not 
readily  be  overcome. 

Vice-Chancellor  Bacon  held  that  he  had  jurisdiction  to  decree 
the  erection  of  a  station,  but  that  an  inquiry  as  to  damages  would 
do  better  justice  in  the  case  of  so  vague  an  agreement,  and  His 
Honour  accordingly  directed  such  an  inquiry  (1).  The  Plaintiff 
appealed. 

(1)  1873.  Jan.  24.  ^^^^     ^^^^^  never  heard.    No  excuse 

is  offered  for  it  but  tliat  they  have 
Sir  James  Bacon,  V.C.:-  ^^^^^^^  ^^^-^^  ^^^^^        ^^^^  ^^^^ 

A  more  unsatisfactory  case  than  the  upon  the  cases  which  have  been  referred 

present,  in  one  point  of  view,  1  have  to,  and  the  principle  of  the  Court,  that 

never  had  to  deal  with.  An  agreement  this  Court  cannot  decree  specific  per- 

sufificiently  plain  in  its  terms,  at  least,  formance  of  an  agreement  which  is  only 

to  express  what  the  intention  of  the  to  erect  a  building.    I  am  far  from 

parties  was,  is  stated  on  the  bill.    It  is  adopting  that  as  a  conclusive  statement 

admitted  by  the  Defendants,  who  state  of  the  law.    I  am  not  aware  that  the 

in  Court  without  hesitation  or  equivo-  Court  has  so  decided  in  that  unqualified 

cation  that  they  are  bound  to  perform  manner,  and  I  should  require  very 

their  just  contract  with  Plaintiff,  but  distinct  authority  before  I  said  that  the 

that  they  decline  to  do  so.    A  more  Court  had  no  jurisdiction  to  compel  the 

unblushing  avowal  of  a  dishonest  inten-  erection  of  buildings.  But  in  this  case, 
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L,C. 
and  L.  J  J. 

1874 


Wilson 

V. 


Mr.  Eddis,  Q.C.,  and  Mr.  D.  Jones,  for  the  Appellant: — 

The  Court  has  jurisdiction  to  enforce  specific  performance  of 
this  agreement,  on  the  faith  of  which  Plaintiff  was  induced  to 


?ND  Banbukt  considering  the  length  of  time  which 
Junction     has  elapsed,  and  the  other  circumstances 

Kail  WAY  Co.  attending  the  case,  I  am  obliged  to 
exercise  that  discretion  which  is  given 
to  me  by  the  statute  (21  &  22  Yict. 
c.  27)  which  has  been  referred  to. 

It  is  a  matter  left  to  me  to  say 
whether  I  will  direct  the  building  of 
the  station,  or  whether  I  will  direct 
compensation  to  be  made  to  Plaintiff 
for  the  failure  in  building  that  station. 
Without  the  least  disposition  not  to 
enforce  to  the  utmost  of  my  power  the 
contract  which  the  Defendants  have 
entered  into,  I  believe,  in  my  discretion, 
that  it  is  more  to  the  advantage  of 
Plaintiff,  and  more  to  the  advantage  of 
public  justice,  that  I  should  direct  an 
inquiry  as  to  compensation,  than  that  I 
should  make  a  decree  for  specific  per- 
formance. The  inquiry,  in  my  opinion, 
may  be  carried  on  with  perfect  satisfac- 
,tion.  The  Plaintiff's  allegation  is,  that 
his  motive  in  agreeing  to  take  this  sta- 
tion was  that  the  value  of  the  land  not 
taken  by  the  railway  company  would 
be  increased  by  its  being  capable  of 
being  adapted  for  building  purposes. 
That  is  an  element  in  his  case,  and  will 
be  entitled  to  consideration  Avhenever 
the  damages  are  assessed.  Although  I 
do  not  by  any  means  intend  to  hold 
Plaintiff  to  the  offer  which  he  made  to 
take  £100  a  year  rent-charge  as  the 
measure  of  his  damages,  it  is  not  with- 
out its  weight  when  I  am  called  upon 
to  exercise  my  discretion.  Another 
reason  is,  that  if  I  were  to  direct  the 
erection  of  a  station,  I  must  specify 
either  now,  or  it  must  be  specified  by 
means  of  an  inquiry  in  Chambers,  what 
is  meant  by  a  station,  what  kind  of 
station  it  is  to  be,  upon  what  architec- 


tural si^ecification  it  is  to  be  constructed, 
with  what  materials  and  under  what 
regulations ;  all  of  which  things  I  have 
no  means  at  present  of  ascertaining, 
and  which,  if  they  could  be  ascertained 
at  all,  could  only  be  ascertained  after 
long  delay,  at  considerable  expense,  and 
with  a  most  uncertain  result  at  the  end 
of  it.  The  Plaintiff,  unfortunately,  has 
entered  into  an  agreement  so  vague  in 
its  terms  that  I  cannot  direct  the  present 
specific  performance  of  it.  It  is  only 
that  a  station  shall  be  made  on  three 
parcels  of  land  which  are  mentioned  in 
the  schedule,  or  some  parts  thereof; 
upon  what  part  of  the  land  it  was  to  be 
made  being  left  wholly  undetermined 
and  vague.  If  I  were  to  direct  specific 
performance,  I  could  only  do  it  in  the 
terms  of  the  stipulation  in  the  agree- 
ment, and  the  enforcing  of  those  stipu- 
lations would  be  a  matter  that  I  should 
find  great  difficulty  in,  and  which  I 
could  never  dispose  of  satisfactorily  to 
myself,  nor,  as  I  believe,  to  the  ad- 
vantage of  the  Plaintiff.  A  station  is 
described  by  the  Railways  Clauses  Act 
(8  Vict.  c.  20),  by  which  Act  (sect.  45) 
the  company  are  authorized  to  purchase 
land  for  the  purpose  of  making  and  pro- 
viding additional  stations  for  the  ac- 
commodation of  passengers,  and  for 
receiving,  depositing,  loading  and  un- 
loading goods  or  cattle  to  be  conveyed 
upon  the  railway.  In  directing  an  in- 
quiry, therefore,  as  to  the  damage  which 
has  been  sustained,  it  will  be  for  not 
building  such  a  station  as  is  mentioned 
in  the  Act  of  Parliament.  That  will 
enable  the  Chief  Clerk  to  do  what  is 
right,  and  he  will  know  what  he  has  to 
deal  with  when  he  is  dealing  with  a 
station.  The  other  circumstances  which 
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withdraw  his  opposition  to  the  Defendants'  bill  before  Parliament,  L. 
and  part  with  his  land  at  a  price  which  was  subject  to  the  agree- 
ment ;  and  will  not  leave  Plaintiff  to  his  remedy  in  damages,  which 
will  afford  him  no  adequate  compensation.    The  mere  convenience  Wilson 
or  inconvenience  to  the  public  of  the  particular  station  cannot  be  Northampton 

.  .  AND  Banbury 

set  up  by  the  company  as  a  reason  for  not  performing  their  agree-  Junction 

ment :  Lloyd  v.  London,  Chatham,  and  Dover  Bailway  Company  (1),  ^^^^^ 
Eaphael  v.  Thames  Valley  Bailway  Comj^any  (2).  It  will  be  con- 
tended that,  as  there  are  difficulties  in  the  way  of  executing  the 
agreement,  the  Court  ought  not  to  decree  specific  performance ; 
but,  rather  than  allow  a  company  to  turn  round  and  repudiate  an 
agreement  of  which  they  have  got  the  full  benefit,  the  Court 
will  struggle  with  any  amount  of  difficulties  to  compel  them  to 
perform  it  in  specie :  Wilson  v.  Furness  Bailway  Company  (3) ; 
Sanderson  v.  Cochermouth  Bailway  Comj)any  (4) ;  Siorer  v.  Great 
Western  Bailway  Company  (5).  There  is  no  such  difficulty  in 
carrying  out  this  agreement  as  to  induce  the  Court  to  decline 
exercising  jurisdiction.  If  the  parties  differ  as  to  the  mode  in 
which  the  stipulated  works  are  to  be  executed,  a  reference  will  be 
directed  to  Chambers,  as  in  Lytton  v.  Great  Northern  Bailway 


are  alleged  in  the  bill  will  also  be  taken 
into  consideration. 

I  believe  that  I  should  be  doing  the 
Plaintiff  an  injury  and  an  injustice  if 
I  decreed  simply  specific  performance 
of  the  agi-eement  when  I  have  another 
and  a  better  opportunity  of  doing  him 
justice,  which  it  is  my  desire  to  do,  as 
I  have  no  wish  whatever  to  let  the 
Defendants  off  the  performance  of  the 
contract  which  they  have  entered  into, 
by  directing  that  the  damage  which  he 
has  sustained  by  the  non-performance 
of  this  contract  shall  be  ascertained  in 
Chambers,  and  the  amount  of  it  paid  by 
the  Defendants. 

I  confess  that  I  should  have  been 
better  pleased  if  I  could  have  seen  my 
way  to  decree  the  erection  of  such  a 
station,  as  I  have  the  power  of  enforcing 
the  erection  of,  by  the  Defendants  at 


the  proper  time  and  in  the  proper 
place. 


Mr.  Eddis  offered,  on  behalf  of  the 
Plaintiff,  to  take  a  third-class  station, 
waiving  any  question  as  to  damages,  so 
as  to  enable  the  Court  to  perform  the 
contract. 

The  offer  not  being  accepted  by  the 
Defendants,  the  order  was  for  an  inquiry 
as  to  the  damage  sustained  by  the 
Plaintiff  in  consequence  of  the  non- 
completion  of  the  contract  mentioned 
in  the  bill. 

(1)  2  D.  J.  &  S.  568. 

(2)  Law  Kep.  2  Ch.  147. 

(3)  Ibid.  9  Eq.  28. 

(4)  11  Beav.  497. 

(5)  2  Y.  &  C.  Ch.  48. 
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L.  c.      Company  (1),  where  specific  performance  was  decreed  of  an  agree- 
and  L.  JJ.   ^^^^^  ^y.  ^  railway  company  to  construct  a  siding  and  approaches 
thereto  ;  Hood  v.  North-Eastern  Bailway  Company  (2),  where,  not- 
WiLsoN     withstanding  a  difficulty  from  the  use  of  the  term  "  first  class 
Northampton  station,"  it  was  referred  to  Chambers  "  to  inquire  what  rooms  and 
Junction    conveniences  ought  to  be  supplied  and  used  for  the  reasonable 
Bailway  Co.  accommodation  of  the  station  at  C,  as  a  first  class  station;"  and  the 
company  were  ordered  to  supply  such  rooms  and  conveniences 
accordingly. 

Mr.  Kay^  Q.C.  (Mr.  Kekeivich  with  him),  for  the  company,  was 
directed  to  confine  himself  to  the  question  of  the  costs  of  the 
appeal. 


Lord  Selborne,  L.O.  : — 

The  principle  which  is  material  to  be  considered  in  the  present 
case  is,  that  the  Court  gives  specific  performance  instead  of 
damages,  only  when  it  can  by  that  means  do  more  perfect  and 
complete  justice.  An  agreement,  which  is  not  so  specific  in  its 
terms  or  in  its  nature  as  to  make  it  certain  that  better  justice  will 
be  done  by  attempting  specifically  to  perform  it  than  by  leaving 
the  parties  to  their  remedy  in  damages,  is  not  one  which  the  Court 
will  specifically  perform. 

Now,  in  this  particular  case,  the  only  words  expressing  with 
certainty  anything  with  which  we  have  to  deal,  are  the  words 
of  the  engagement  adopted  by  the  company,  that  they  will  at 
their  own  cost,  in  a  good,  substantial,  and  workmanlike  manner, 
erect,  set  up,  and  construct  a  station  to  be  made  on  Nos.  24,  25, 
and  26,  in  the  parish  of  Wappenliam,  or  some  part  or  parts 
thereof."  If  it  had  been  the  intention  of  the  parties  to  exclude 
any  contract  as  to  the  use  of  the  station  when  erected,  they  could 
hardly  have  adopted  better  words  for  that  purpose ;  for  every  word 
expressing  what  they  are  to  do  is  applicable  to  the  making  of  the 
station,  and  not  to  the  using  of  it. 

It  is  suggested  that  an  agreement  to  use  the  station  must  be  im- 
plied, for  that  it  could  only  have  been  intended  to  be  erected  with 


(1)  2  K.  &  J.  394. 


(2)  Law  Eep.  8  Eq.  666 ;  Ibid.  5  Ch.  525. 
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a  view  to  use.    That  the  company  m  ere  expected  to  use  it  is  very  ^j^jj 
probable,  but  it  is  not  so  expressed ;  and  the  Court,  if  it  attempted 
to  impose  on  the  company  anything  like  a  definite  obligation  as 
to  the  use  of  the  station,  would  not  be  executing  the  written  agree-  ^^^son 
ment,  but  enlarging  it.    If  the  use  can  only  be  collected  by  impli-  ^?^^™^^^^y 
cation,  then  in  that  respect  the  agreement  is  vague  and  indefinite.  Junction 
It  is  definite  and  not  vague  only  as  to  erecting,  setting  up,  and  ^"^^^^[j^ 
constructing  something  capable  of  being  erected,  set  up,  and  con- 
structed ;  but  there  is  no  other  definition  of  what  that  thing  is  than 
that  which  is  involved  in  the  necessary  meaning  of  the  words  "  a 
station."    I  apprehend  that  that  expression  is  definite  to  this 
extent — it  means  a  stopping-place  on  the  line  of  railway,  that  is,  a 
place  at  which  traffic  of  some  description  may  in  a  reasonable 
manner  be  taken  up  and  set  down  by  and  from  the  carriages 
moving  upon  the  line.  To  that  extent  it  is  definite  and  not  vague, 
but  the  moment  you  suggest  any  considerations  as  to  the  nature 
and  degree  of  the  convenience  and  accommodation  intended  by 
the  parties,  then  it  is  wholly  vague  and  indefinite,  and  there  are 
no  elements  which  can  enable  the  Court,  adhering  simply  to  the 
agreement,  and  not  going  beyond  it,  to  determine  how^  those 
uncertainties  are  to  be  reduced  to  certainties. 

The  Yice- Chancellor  has  thought  that,  under  those  circum- 
stances, although  the  case  is,  in  one  sense,  a  strong  one,  being 
a  case  in  which  the  company  say  distinctly,  "We  admit  our- 
selves to  be  bound  by  this  agreement,  but  we  refuse  to  perform 
it,"  still  it  is  a  case  in  which  the  Court  cannot  satisfactorily 
do  justice  by  means  of  a  decree  for  specific  performance,  and  the 
best  justice  of  which  the  case  is  capable  will  be  done  by  giving 
damages. 

It  has  been  a  matter  of  some  surprise  to  us  that  the  Plaintiff 
should  have  been  dissatisfied  with  that  conclusion ;  for  if  the  view 
which  has  been  already  expressed  is  correct,  supposing  the  Court 
had  given  him  specific  performance,  it  could  not  have  extended 
the  express  obligation  of  the  company,  and  therefore  could  only 
have  given  him  the  very  minimum  of  that  which  is  expressed  in 
the  terms  creating  the  obligation ;  whereas,  in  the  case  of  damages, 
as  it  appears  to  me,  the  Plaintiff  will  be  entitled  to  the  benefit  of 
such  presumptions  as,  according  to  the  rules  of  law,  are  made  in 
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L.  c.  Courts  both  of  Law  and  Equity  against  persons  who  are  wrong- 
and  L.  JJ.  ^^^^^g  -j^  ^j^^  sense  of  refusing  to  perform,  and  not  performing,  their 

ifj^  agreements.  We  know  it  to  be  an  established  maxim,  that  in 
Wilson  assessing  damages  every  reasonable  presumption  may  be  made  as 
:Northampton  to  the  benefit  which  the  other  parties  might  have  obtained  by  the 
Junction  2>owa  j/icZe  performance  of  the  agreement.  On  the  same  principle, 
Railway  Co.  doubt,  in  the  celebrated  case  of  the  diamond  which  had  disap- 
peared from  its  setting  and  was  not  forthcoming,  a  great  Judge 
directed  the  jury  to  presume  that  the  cavity  had  contained  the 
most  valuable  stone  which  could  possibly  have  been  put  there. 
I  do  not  say  that  that  analogy  is  to  be  followed  here  to  the 
letter;  the  principle  is  to  be  reasonably  applied  according  to 
the  circumstances  of  each  case.  So  applying  it  to  the  circum- 
stances of  the  present  case,  it  appears  to  me  that  a  jury  might 
with  perfect  propriety  take  into  account  the  probable  benefit 
which  the  Plaintiff's  estate  might  have  derived  from  the  existence 
of  a  stopping-place  on  the  line  to  which  traffic  might  have  been 
attracted,  or  which  might  have  been  convenient  to  the  persons 
resident  upon  that  estate.  They  might  take  into  account  the 
reasonable  probability,  that  if  the  company  had  hond  fide  per- 
formed the  agreement,  they  would  have  made  the  station  in  a 
reasonable  manner  as  regards  the  mode  of  construction  and  the 
extent  of  accommodation ;  and  they  might  also  take  into  account 
the  reasonable  probability,  that  if  the  company  had  made  the 
station,  they  would,  in  their  own  interest,  have  thought  it  worth 
while  to  make  a  reasonable  use  of  it.  All  those  are  elements,  no 
doubt,  more  or  less  of  an  indefinite  character,  but  proper  for  the 
consideration  of  a  jury  on  the  question  of  damages,  and  proper  for 
the  consideration  of  this  Court  when  it  discharges  the  functions  of 
a  jury. 

It  appears  to  me,  therefore,  that  substantial  justice  may  in  that 
M  ay  be  done  between  the  parties ;  but  I  do  not  see  how  it  could 
possibly  be  done  by  way  of  specific  performance. 

Looking  at  the  attitude  assumed  by  the  Defendants,  although 
we  cannot  but  think  the  Plaintiff  would  have  been  better  advised 
if  he  had  been  content  with  the  decree  which  he  obtained,  yet  we 
think  ourselves  justified  in  marking  our  disapprobation  of  the 
conduct  of  the  Defendants  in  refusing  to  perform  their  agreement. 
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by  declining  to  give  them  the  costs  of  the  appeal.    The  appeal  ^^'j^'jj 
will,  therefore,  be  dismissed  without  costs. 

1874 

Sir  W.  M.  James,  L.J. : — I  quite  agree.  Wilson 

V, 

Sir  G.  Mellish,  L.J. : — I  agree.  Nokthampton 

AND  Banbury 
Junction 

Solicitors:  Messrs.  Johnstone,  Farquliar,  oc  Leech;  Messrs.  Railway  Co. 
Birchams,  ' 


LYALL  V.  WELDHEN.  f  •  c.  ^ 

aiid  L.  J  J . 

[1874   L.    6.]  jg^^ 
Practice — Transfer  of  Cause — Costs.  F^b\\ 

As  a  general  rule  a  suit  instituted  in  one  branch  of  the  Court  when  a 
suit  as  to  the  same  matter  is  pending  in  another  branch  will  be  transferred 
to  the  latter,  and  the  Plaintiff  in  the  second  suit  will  have  to  pay  the  costs 
of  the  transfer.  But  the  Plaintiff  in  the  first  suit  ought,  before  giving  notice 
of  motion  for  transfer,  to  ask  the  Plaintiff  in' the  second  suit  for  his  consent  to 
the  application ;  and  if  the  Plaintiff  in  the  first  suit  neglects  to  do  so  he  may- 
have  to  pay  the  costs  of  the  application. 

A  BILL  of  Weldhen  v.  Bayley  was  filed  on  the  5th  of  December, 
1873,  in  the  Court  of  the  Vice-Chancellor  Rail,  by  T.  Weldhen  and 
J,  Fluker,  against  M.  Bayley,  F.  S.  Bayley,  and  E.  H,  W.  Swete, 
and  prayed  for  partition  of  an  estate  at  Shorne,  A  bill  of  Lyall 
V.  Weldhen  was  filed  on  the  17th  of  January,  1874,  in  the  Court 
of  the  Master  of  the  Eolls,  by  J,  B.  Lyall,  against  T.  Weldhen, 
J,  Fluker,  and  Jf.  L,  Dickinson,  and  also  prayed  for  a  partition  of 
the  estate  at  Shorne.  This  bill  stated  an  indenture,  dated  the  13th 
of  June,  1873,  under  which  the  interest  of  the  three  Defendants  to 
the  first  suit  became  vested  in  the  Plaintiff  and  in  Dickinson,  a 
Defendant  to  the  second  suit.  The  Plaintiffs  in  the  first  suit  then 
amended  their  bill  accordingly,  and  on  the  31st  of  January,  1874, 
gave  notice  that  they  should,  by  special  leave,  move  to  have  the 
second  suit  transferred  to  the  Court  of  the  Vice-Chancellor  Hall,  and 
that  the  Plaintiff  in  the  second  suit  should  pay  the  costs  of  the  ap- 
plication and  consequent  thereon.  The  solicitors  of  the  Plaintiff  in 
the  second  suit  thereupon  wrote  to  the  solicitors  of  the  Plaintiffs  in 
the  first  suit,  stating  that  the  first  suit  was  not  an  effective  suit,  and 
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and  J  J  ^^^^  second  suit  was  more  convenient ;  but  offering  to  consent 
to  the  transfer  if  the  costs  of  the  motion  to  transfer  were  made 
costs  in  the  cause.  To  this  the  Plaintiffs  in  the  first  suit  would 
not  agree,  and  they  now  brought  on  the  motion. 


1874 

Lyall 

V. 

Weldhen. 


Mr.  Greene,  Q.C.,  and  Mr.  MethoU,  in  support  of  the  motion : — 
If  the  Defendants  in  the  first  suit  had  really  no  interest,  the 
Plaintiffs  were  misled  in  that  respect  by  certain  statements  pre- 
viously made  by  the  Plaintiff  in  the  second  suit.  His  solicitors 
were  perfectly  well  aware  of  the  existence  of  the  first  suit,  and  the 
second  bill  ought  to  have  been  filed  in  the  same  Court.  The 
Plaintiff  in  the  second  suit  has  chosen,  for  no  reason,  to  file  a  bill 
in  another  Court,  and  must  pay  the  costs  of  the  transfer :  Lucas  v. 
diggers  (1)  ;  Sayers  v.  Corns  (2). 

Mr.  Ndlder,  for  the  Plaintiff  in  the  second  suit : — 
We  do  not  object  to  the  transfer,  but  only  to  payment  of  the 
costs.  The  first  suit  was  absolutely  useless  until  the  bill  was 
amended,  and  there  was  no  reason  why  an  effective  bill  should 
not  be  filed  in  the  Court  of  the  Master  of  the  Eolls,  where  a  decree 
could  be  more  speedily  obtained.  At  all  events  the  Plaintiffs  in 
the  first  suit  ought  to  have  consented  to  our  proposal,  and  have 
made  the  small  costs  of  the  transfer  costs  in  the  cause.  They 
never  applied  to  us  to  consent  to  a  transfer,  but  proceeded,  as  soon 
as  they  had  amended  their  bill,  to  serve  the  notice  of  motion. 

Mr.  Greene  J  in  reply :  — 

In  none  of  the  cases  has  it  been  laid  down  or  intimated  that  a 
request  to  consent  to  the  transfer  must  first  be  made. 

Lord  Selboene,  L.C.  : — 

There  is  no  general  order  which,  as  a  matter  of  law,  takes  away 
from  a  Plaintiff  the  right  to  select  a  particular  Court  without 
regard  to  the  existence  of  a  previous  suit  in  another  Court ;  and 
tliere  may  be  cases  in  which  such  a  proceeding  is  proper  and 
reasonable.    But  this  Court  has  generally  acted  on  the  principle 

(1)  Law  Piep.  7  Ch.  517.  application  to  consent  to  the  transfer 

(2)  Law  Piep.  9  Ch.  52.  The  re-  was  made  and  refused  before  the  notice 
porter  is  informed  that  in  this  case  an     of  motion  was  given. 
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that  if  a  suitor  insists  on  proceeding  in  another  Court,  when  a  suit  L.  C. 
relating  to  the  same  matter  is  already  in  existence,  he  must  expect 


1874 


Lyall 

V. 


to  have  to  pay  the  costs  of  the  transfer,  if  a  transfer  is  ordered 
against  his  will. 

We  think  that  this  is  a  case  in  which  the  transfer  ought  to  be  Weldhen. 
made,  and  if  the  Kespondent  had  come  here  to  oppose  the  transfer 
we  might  have  ordered  him  to  pay  the  costs.    But  no  authority 
has  been  cited  for  making  him  pay  the  costs  in  a  case  of  this 
description. 

The  proper  course  is  for  the  party  who  desires  the  transfer  to 
apply  to  the  party  who  has  filed  the  second  bill,  and  ask  for  his 
consent  to  the  transfer ;  and  if  that  course  had  in  this  case  been 
followed,  that  consent  would,  as  far  as  we  can  judge,  have  been 
given.  But  notice  of  a  motion  for  transfer  was  first  sent,  which 
was  met  by  a  letter  offering  to  consent  to  the  transfer  if  the  costs 
of  the  application  were  made  costs  in  the  cause.  That  offer  was 
refused,  and  from  that  moment  the  party  refusing  the  offer  was  in 
the  wrong. 

The  transfer  must  be  made ;  the  costs  up  to  the  date  of  the 
letter  will  be  costs  in  the  cause,  and  the  party  making  this  appli- 
cation must  pay  the  subsequent  costs. 

Sir  W.  M.  James,  L.J.,  and  Sir  G.  Mellish,  L.J.,  concurred. 


Solicitor  for  Weldhen  and  FluJcer :  Mr.  E.  Fluker. 
Solicitors  for  Lyall :  Messrs.  Wood,  Street,  dt  Eayter. 
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L.  c.  JSx  parte  LINSLEY.   In  re  HAEPEE. 

and  L.  JJ. 

1873  Banlcruptcy — Besolution for  Composition — Assets  exceeding  Liabilities — Motive 
<^-y^  of  Kindness  toivards  Debtor — Dissentient  Creditors — Banhrujptcy  Act,  1869 

Dec.  19.  (32  &  33  Vict.  c.  71),  ss.  126,  127. 

1874 

^^v^  The  statement  of  the  debts  and  assets  of  a  liquidating  debtor  shewed  that 

Jan,  16.  }iis  assets  covered  his  liabilities,  but  his  principal  assets  consisted  of  houses 

which  were  heavily  mortgaged.  The  majority  of  creditors  passed  a  resolution 
to  accept  a  composition  of  10s.  in  the  pound.  A  dissentient  creditor  applied 
to  set  aside  all  the  proceedings,  producing  evidence  that  the  debtor  had 
undervalued  his  property.  The  debtor  filed  an  affidavit  stating  that  his 
creditors  accepted  the  composition  with  a  full  knowledge  of  the  state  of  his 
property,  and  from  a  desire  to  assist  him  and  prevent  his  being  completely 
ruined,  and  also  to  avoid  waiting  for  the  realization  of  the  property,  which 
would  have  taken  a  considerable  time  : — 

/  Held  (affirming  the  decision  of  Dacon,  C.J.),  that  as  the  dissentient  creditor, 

as  well  as  the  others,  knew  that  the  assets  exceeded  the  liabilities,  there  was 
no  ground  for  setting  aside  the  proceedings. 

This  was  an  appeal  from  a  decision  of  Sir  J,  Bacon,  the  Chief 
Judge  in  Bankruptcy. 

On  the  4th  of  February,  1873,  William  Harjoer,  a  builder  at 
null,  filed  a  liquidation  petition  in  the  County  Court  at  Sull.  In 
the  statement  of  his  debts  and  assets  the  Form  B.  prescribed  by 
the  BanTcru^ptey  Bules,  1870,  being  the  "  List  of  creditors  fully 
secured,"  was  filled  up  thus :  Amount  of  debts,  £2150 ;  estimated 
value  of  securities  (which  consisted  of  houses  in  Hull),  £2150. 

The  Form  G.,  being  the  "  Full  statement  of  his  property,"  was 
filled  up  with  a  list  of  the  same  houses  as  were  included  in  Form  B., 
and  which  were  stated  as  estimated  to  produce  £2,600.  His  per- 
sonal property  was  stated  to  be  worth  £44  10s.  It  thus  appeared 
that  there  was  a  surplus  of  £494  10s.  available  for  payment  of  his 
unsecured  creditors,  whose  debts  were  set  down  as  £438  18s. 

At  the  first  meeting  of  the  creditors  it  was  resolved  by  the 
proper  statutory  majority  to  accept  a  composition  of  10s.  in  the 
pound,  of  which  7s.  6d,  was  to  be  paid  immediately,  and  the 
remaining  2s.  6d,  was  to  be  paid  in  six  months,  and  secured  by 
promissory  notes.  This  resolution  was  duly  confirmed  at  the 
second  meeting  of  the  creditors,  and  was  registered.    On  the  14th 
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of  March  the  first  instalment  of  the  composition,  and  the  promissory      L.  c. 
notes  for  the  second  instalment,  were  tendered  to  all  the  creditors, 

TT      •  *  1873—4 

and  they  alL  accepted  them  except  G,  H.  Linsley,  who  had  dis-   

sented  from  the  resolution,  and  who  refused  to  accept  the  com-  l^jsley 
position.  On  the  20th  of  March  the  creditors  granted  Earner  an 
order  of  discharge.  On  the  30th  of  May  Linsley  applied  to  the  i^^^^R- 
Court  to  rescind  all  the  orders  theretofore  made  by  the  Court  in 
the  matter,  and  to  annul  the  certificate  of  discharge  granted  to  the 
debtor,  on  the  ground  that  at  the  time  of  the  filing  of  the  petition, 
and  at  the  registration  of  the  order  of  discharge,  the  debtor  was 
able  to  pay  all  his  creditors  in  full. 

In  support  of  this  application  affidavits  were  made  by  two  expe- 
rienced local  valuers,  who  stated  that,  in  their  opinion,  the  debtor's 
real  estate  would  sell  by  public  auction  for  £3400.  A  Mr.  Gran- 
tham  also  made  an  affidavit,  in  which  he  said  that  he  was  willing  to 
buy  the  property  for  £2700.  Harper  himself  made  an  affidavit, 
in  which  he  said:  "The  creditors  attending  the  meetings  were 
aware  of  the  estimated  value  of  my  real  properties,  and  accepted 
the  composition  of  7s.  6d.  in  the  pound  down,  and  my  promissory 
notes  for  2s.  6d,  in  the  pound  at  six  months,  with  a  full  knowledge 
of  all  the  facts  of  the  case,  and  from  a  desire  to  assist  me  and  pre- 
vent my  being  completely  ruined,  and  also  in  order  to  receive 
down  a  much  larger  sum  than  they  would  otherwise  have  got, 
without  waiting  for  a  considerable  time  until  my  different  pro- 
perties could  be  realized,  which  payment  down  I  was  enabled  to 
make  through  the  assistance  of  a  friend." 

The  application  was  refused  by  the  Judge  of  the  County  Court ; 
and  his  decision  was  affirmed  by  the  Chief  Judge  on  appeal. 
Linsley  again  appealed  from  the  Chief  Judge, 

After  the  opening  of  the  appeal  the  case  stood  over  for  fresh 
evidence  on  the  question  whether  the  Form  G.  prescribed  by  the 
Banlcrujptey  Bules,  1870,  was  filled  up  and  produced  at  the  meet- 
ing of  creditors.  Five  of  the  creditors  present,  who  composed 
the  majority  who  signed  the  resolution,  filed  an  affidavit,  in  which 
they  swore  that  at  both  the  meetings  of  the  5th  and  13th  of  March 
the  Form  G.  was  produced  and  read  over  before  the  resolution  was 
passed.    The  debtor  also  filed  an  affidavit  to  the  same  effect. 

On  the  other  hand,  Mr.  J,  H,  B.  Chamhers,  a  solicitor,  stated 
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tliat  he  was  also  present  on  the  5th  of  March,  and  that  the  Form  G. 
was  not  produced  although  he  asked  for  it,  and  that  he  asked  the 
debtor  what  the  value  of  his  real  property  was,  but  he  gave  him  no 
answer,  and  Linsley  confirmed  his  evidence. 

Mr.  Yate  Lee,  for  the  Appellant : — 

It  is  clear  from  the  evidence  that  the  mortgaged  property  was 
worth  considerably  more  than  the  debtor's  estimate.  But  even 
according  to  his  estimate  there  was  a  surplus  enough  to  pay  the 
unsecured  creditors  in  full,  and  his  affidavit  shews  that  the  majority 
of  the  creditors  agreed  to  accept  the  composition  mainly  from 
motives  of  kindness  to  him.  In  order  to  bind  dissentient  creditors 
the  resolution  must  be  a  fair  bargain  with  the  debtor,  not  a  mere 
act  of  benevolence,  just  as  in  the  case  of  a  deed  under  the  BanJc- 
rujotct/  Act,  1861 :  Ex  "parte  Williams  (1) ;  Ex  jparte  Cowen  (2) ; 
Hart  V.  Smith  (3).  But  it  also  appears  by  the  evidence  of  some 
of  those  present  that  the  Form  Gr.  was  not  filled  up  and  produced 
at  the  first  meeting,  and  that  they  were  in  fact  deceived  as  to  the 
amount  of  the  debtor's  assets. 

Mr.  De  Gex,  Q.C.,  and  Mr.  Bagley,  for  the  debtor,  were  not 
called  on. 

Lord  Selboene,  L.C.  : — 

I  think  that  no  sufficient  reason  has  been  shewn  for  disturbing 
the  conclusion  of  the  Chief  Judge.  The  only  doubt  which  I  felt 
from  the  commencement  of  the  argument  arose  from  the  unsatis- 
factory way  in  which  the  documents  produced  at  the  meeting  were 
filled  up.  But  all  parties  -present  at  the  meeting  admit  that  they 
had  full  information  as  to  the  real  value  of  the  property.  The 
debtor's  witnesses  say  that  the  statement  G.  was  produced  at  the 
meeting ;  and  the  Appellant,  while  he  denies  that  that  document 
was  produced,  admits  that  he  was  acquainted  with  the  value  of  the 
property.  I  therefore  come  to  the  conclusion  that  there  was  no 
intention  on  the  part  of  the  debtor  to  deceive  his  creditors,  and 
tliat  they  were  not  deceived.  The  appeal  must  be  dismissed  with 
costs. 

(1)  Law  Rep.  10  Eq.  57.  (2)  Law  Rep.  2  Ch.  563. 

(3)  Law  Rep.  4  Q.  B.  61, 


L.  C. 
and  L.  JJ. 

1873-4 

Ex  parte 
Linsley. 

In  re 
Harper. 
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Sir  G.  Mellish,  L.J. : —  l.  c. 

and  L.  JJ. 

I  am  of  the  same  opinion.    When  the  Judges  of  two  Courts 
have  agreed  that  there  was  no  fraud  in  a  transaction,  this  Court 
ought  not  to  come  to  a  different  conclusion  except  on  very  strong  IjisIlIiy, 
grounds.    Looking  at  the  nature  of  the  debtors  property,  the      In  re 

diflSculty  of  its  realization,  and  the  expense  of  proceedings  in   -  ' 

bankruptcy,  I  think  the  creditors  had  good  reason  for  accepting  a 
composition  of  10s.  in  the  pound  instead  of  making  the  debtor  a 
bankrupt. 

Sir  W.  M.  James,  L.  J.,  concurred. 

Solicitor  for  the  Appellant :  Mr.  J,  L.  Morris,  agent  for  Mr.  T. 
Spurr,  EulL 

Solicitors  for  the  Debtor :  Messrs.  Franhish  &  Buchanan^  agents 
for  Mr.     C.  FranJcish,  Hull 


Ex  parte  BAn^ETT,   In  re  DEYEZE.  L.c. 

and  L.  JJ. 

.     Bankruptcy — Mutual  Credits — Set-off — Secured  Deht — Bankruptcy  Act,  ^874: 

1869,  s.  39.  ^ 

Jan.  16. 

B.  &  Co.  had  business  transactions  with  a  trader  who  became  bankrupt, 
and  at  the  time  of  the  bankruptcy  the  bankrupt  owed  B.  &  Co.  £3010,  and 
B.  &  Co.  owed  the  bankrupt  £88  ;  but  the  bankrupt  held  goods  of  B.  &  Co. 
upon  which  he  had  a  lien  for  that  amount.  The  trustee  in  the  bankruptcy 
insisted  that  B.  &  Co.  should  pay  the  debt  of  £88  before  the  goods  were 
delivered  up  to  them,  and  that  they  should  prove  for  the  whole  sum  of  £3010 
against  the  bankrupt's  estate 

Held  (reversing  the  decision  of  the  Kegistrar),  that  B.  &  Co.  were  entitled 
to  have  the  sum  of  £88  set  off  against  their  claim,  so  as  to  free  the  goods 
from  the  lien,  and  to  prove  for  the  balance  against  the  bankrupt's  estate. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar  FepjSy 
acting  as  Chief  Judge  in  Bankruptcy. 

Mr.  J.  L.  Deveze,  the  liquidating  debtor,  was  a  general  merchant 
carrying  on  business  in  London  and  Lyons  under  the  firm  of  Heitz 
<&  Deveze. 

In  August,  1872,  Messrs.  G.  Barnett  &  Co.,  merchants  at  London 
and  Shanghai,  purchased  on  behalf  of  Deveze  a  number  of  bales  of 
Vol.  IX.  2  B  1 
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Deveze. 


L.  c._     silk,  for  which  they  drew  on  him  bills  of  exchange  payable  at  six 
months'  sight. 

On  the  17th  of  January,  1873,  Deveze  filed  a  petition  for  liquida- 
Ba^kti  ^  trustee  was  appointed. 

In  re  consequence  of  the  liquidation  the  bills  of  exchange  were  dis- 

honoured, and  Barnett  &  Go.  took  up  the  bills,  and  obtained  posses- 
sion of  the  bills  of  lading  of  the  silk,  which  they  afterwards  sold. 
There  remained,  however,  on  account  of  this  transaction,  a  balance 
due  to  Barnett  &  Co.  of  £3010. 

Previously  to  the  liquidation  Barnett  &  Co.  also  consigned  to 
Deveze  certain  other  bales  of  silk  to  be  sold  at  Lyons  on  their  own 
account.  They  drew  bills  on  him  on  account  of  this  consignment, 
and  the  bills  were  discounted  by  the  Lyons  Bank,  who  took  the 
bills  of  lading  of  the  silk.  In  order  to  sell  the  silk  Deveze,  accord- 
ing to  the  usual  practice,  applied  for  samples  of  the  silk,  for  which 
he  paid  cash  to  the  bank,  and  some  of  which  he  had  in  his  posses- 
sion at  the  time  of  the  liquidation.  The  trustee  in  the  liquidation 
claimed  to  hold  these  samples  of  silk  as  security  for  the  money 
paid  for  them,  amounting  to  £88,  until  that  sum  was  paid  in 
full. 

On  the  other  hand,  Barnett  &  Co.  claimed  to  have  that  sum  set 
off  against  the  debt  of  £3010  due  to  them,  and  to  prove  for  the 
difference,  namely,  the  sum  of  £2922,  against  the  estate  of  Deveze. 
The  Eegistrar  decided  that  there  was  no  right  of  set-off,  and  that 
Barnett  &  Co.  must  pay  the  £88  in  full  before  the  silk  was  given 
up,  and  must  then  prove  for  the  whole  debt  of  £3010  against  the 
estate.    Barnett  &  Co.  appealed  from  this  decision. 

Mr.  Winslow,  and  Mr.  Beed,  for  the  Appellants : — 

We  claim  a  set-off  under  the  mutual  credit  clause,  sect.  39,  of 
the  BanJcru^tcy  Act,  1869.  Even  before  that  Act  this  would  have 
been  a  case  for  set-off :  Naoroji  v.  Chartered  Bank  of  India  (1)  ; 
Astley  V.  Gurney  (2).  But  the  clause  in  the  new  Act  is  wider 
than  the  corresponding  clause,  sect.  171,  in  the  Banhruj^tcy  Law 
Consolidation  Act,  1849,  inasmuch  as  the  words  "  mutual  dealings  " 
are  used,  which  did  not  occur  in  the  former  Act. 


(1)  Law  Rep.  3  C.  P.  444. 


(2)  Law  Rep.  4  C.  P.  714. 
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No  exception  is  made  in  the  case  of  either  party  holding  a      L.  c. 
security ;  but  the  Act  is  compulsorj^  that  in  all  cases  of  mutual 
credits  there  shall  be  a  set-off. 

Ex  parte 

Mr.  Baveijy  and  Mr.  Finlay  Knight,  for  the  trustee  : —  ^^^^ 
If  there  had  been  no  bankruptcy  there  could  have  been  no  set-  .I^e^e. 
off  at  law  or  in  equity  in  this  case  :  Clarice  v.  Fell  (1) ;  Pinnock  v. 
Harrison  (2).  A  simple  contract  debt  cannot  be  set  off  in  equity 
against  a  mortgage  debt :  Fisher  on  Mortgages  (3).  The  provision 
in  the  Bankruptcy  Acts  can  only  apply  to  cases  in  which  a  legal 
and  equitable  right  of  set-off  would  have  arisen. 

The  Lord  Justice  James  referred  to  Beasley  v.  Darcey  (4) 
and  O'Connor  v.  8]paigU  (5). 


LoED  Selboene,  L.C.  : — 

We  think  that  the  judgment  is  not  right  in  this  case.  The 
section  in  the  Bankruptcy  Ad,  1869,  is,  no  doubt,  somewhat  different 
from  what  would  have  been  the  law  in  the  absence  of  bankruptcy, 
and  it  is  a  rule  to  be  administered  in  bankruptcy.  As  I  under- 
stand it,  it  says,  without  noticing  the  subject  of  security  at  all, 
that  when  there  have  been  mutual  credits,  debts,  or  mutual  deal- 
ings—-I  say  nothing  at  present  upon  any  distinct  meaning  of 
"  mutual  dealings  " — and  a  proof  is  to  be  made  in  bankruptcy, 
there  is  to  be  a  rule  of  set-off,  not,  as  I  understand  it,  at  the  option 
of  either  party,  but  an  absolute  statutory  rule — "  The  balance  of 
such  account,  and  no  more,  shall  be  claimed  or  paid  on  either  side 
respectively."  This  is  clearly  a  case  of  mutual  credits  at  the  time 
of  the  bankruptcy;  on  the  one  hand,  there  was  a  large  debt 
maturing,  though  not  matured,  to  Barnett  &  Co.,  and  there  was  a 
small  debt  actually  due  from  them  to  the  bankrupt.  That  being 
so,  Barnett  &  Co.  come  in  to  prove,  and  the  statute  expressly  says 
that  the  amount  of  their  proof  shall  be  ascertained  by  writing  off 
the  small  debt  from  the  larger,  and  as  debt  can  co-exist  with 
security,  and  often  does,  the  fact  that  nothing  is  said  about  security 

(1)  4  B.  &  Ad.  404.  (3)  2nd  Ed.  p.  923. 

(2)  3  M.  &  W.  532.  (4)  2  Sch.  &  Lef.  304,  n. 

(5)  1  Sch.  &  Lef.  305. 
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or  lien  one  way  or  the  other  in  the  section  seems  to  me  only  to  shew 
that  the  existence  of  security  is  not  to  affect  its  operation. 

The  authorities,  as  far  as  they  are  authorities,  are  quite  con- 
sistent with  that  view,  and  indeed  it  seems  to  me  that  the  case 
cited  as  possibly  having  some  bearing  the  other  way,  of  Clarke 
V.  Fell  (1),  is  a  direct  authority  against  Mr.  Daveys  argument ; 
for,  that  being  an  action  for  trover  to  recover  a  chattel  which 
had  been  sent  to  be  repaired,  and  in  respect  of  which  the  trades- 
man had  a  lien,  Mr.  Justice  Littledale  says  expressly  (2),  "  If  there 
had  not  been  a  contract  to  pay  ready  money,  I  should  have  been 
of  a  different  opinion" — in  other  words,  I  should  have  been  of 
opinion,  even  in  trover,  that  the  Plaintiff  could  recover — "  for 
although  in  that  case  there  would  still  have  been  a  lien  on  the 
carriage  for  the  work  done  by  the  bankrupt,  yet,  as  the  bank- 
rupt was  also  indebted  to  the  Plaintiffs,  the  question  would  have 
been,  on  which  side  the  balance  lay,  and  that  was  in  favour  of 
the  Plaintiffs."  Now  here,  of  course,  there  was  no  special  con- 
tract like  the  contract  there,  to  pay  ready  money,  and  the  cir- 
cumstances are  exactly  what  Mr.  Justice  Littledale  supposes ;  and 
if  it  had  been  a  case,  not  of  a  mutual  credit  made  equivalent 
to  debt  under  the  statute,  but  of  mutual  debt  at  the  time  of  the 
bankruptcy,  I  should  think  that  Clarice  v.  Fell  was  an  authority 
that  even  trover  would  have  lain.  In  that  case  Mr.  Justice  Taun- 
ton thought  that,  even  in  the  circumstance  of  the  special  contract 
which  there  existed,  if  the  question  had  arisen  upon  the  proof  in 
bankruptcy,  the  account  must  have  been  taken  upon  the  footing 
of  set-off,  which  would  have  got  rid  of  the  lien ;  so  that  it  appears 
that  the  Court  acted  upon  the  principles  which  are  independent  of 
bankruptcy.  There  is  no  other  authority  at  all,  excepting  such  as 
are  in  favour  of  the  right  of  set-off. 

It  seems  to  me  that  the  plain  language  of  the  statute  meets  the 
case,  and  that  this  order  must  be  discharged. 


Sir  G.  Mellish,  L.J.  :— 

I  am  of  the  same  opinion.  In  a  case  where  there  is  no  bank- 
ruptcy, it  is  clear,  at  any  rate  at  law,  that  if  a  party  is  in  possession 


(1)  4  P.  &  Ad.  404. 


(2)  4  B.  &  Ad.  407. 
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of  a  chattel,  and  has  a  lien  upon  it  for  a  debt  of  larger  amount 
from  the  party  who  brings  the  action  of  trover,  there  is  no  right  of 
set-off  unless  there  has  been  an  agreement  to  set  one  claim  against 
the  other,  or  unless  the  owner  of  the  lien  has  brought  an  action  for 
his  debt,  which  would  let  in  a  plea  of  set-off  on  the  other  side. 
The  simple  question  is  whether,  upon  the  construction  of  this 
clause,  the  set-off  is  not  made  equivalent  to  payment.  I  doubt 
whether  it  does  not  affect  it  even  before  either  party  has  come  in 
to  prove ;  but,  at  any  rate,  when  the  party  does  come  in  to  prove, 
the  statute  sets  the  one  debt  against  the  other,  and  that  is 
equivalent  to  payment.  It,  in  fact,  is  equivalent  to  saying,  where 
there  are  mutual  debts,  that  a  party,  by  coming  in  and  claiming 
to  prove,  necessarily  causes  a  payment  or  satisfaction  of  his 
debt  so  far  as  the  set-off  extends ;  and,  of  course,  when  the  debt 
is  put  an  end  to,  the  lien  would  also  be  put  an  end  to.  It  ap- 
pears to  me  that  this  construction  of  the  section  is  altogether 
in  accordance  with  the  general  scope  of  the  BanJcruptet/  Act, 
because  it  would  be  very  unjust,  and  contrary  to  the  spirit  of  the 
bankruptcy  law,  to  hold,  that  where  there  are  mutual  debts  the 
one  creditor  should  be  paid  in  full  and  the  other  should  only 
receive  a  dividend. 


L.  C. 
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Sir  W.  M.  James,  L.J.,  concurred. 


Solicitors :  Messrs.  Murray  dt  EutcMns ;  Mr.  W.  A.  Crum;p. 
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Ex  parte  TOEKINGTON.   In  re  TORKINGTON. 

Bankruptcy — Practice — DeUor's  Summons — Affidavit— Irregularity — Puhlic 
Officer  of  Company'— Bankruptcy  Bules,  1870,  r,  15. 

In  an  affidavit  filed  by  the  public  officer  of  a  company  in  support  of  a 
debtor's  summons  he  was  described  as  the  registered  public  officer  of  the 
company,  but  the  affidavit  did  not  contain  an  express  statement  that  he 
was  such  public  officer,  or  that  he  was  authorized  to  sue  out  the  sum- 
mons :— 

S^eld,  that  the  affidavit  did  not  sufficiently  comply  with  Eule  1^  of  the 
Bankruptcy  Bules,  1870,  and  the  summons  was  dismissed  for  irregularity. 

In  the  affidavit  the  words  "  severally  make  oath  and  say  "  were  omitted 
by  mistake  :— 

Eeldf  that  the  affidavit  could  not  be  objected  to  on  that  ground  after  it  had 
been  filed. 

A  debtor  may  sustain  an  application  to  have  a  debtor's  summons  dismissed 
for  irregularity,  although  he  has  not  distinctly  denied  the  debt  in  his 
affidavit. 

This  was  an  appeal  from  an  order  of  Mr.  Registrar  Eazlitt,  sitting 
as  Chief  Judge  in  Bankruptcy. 

On  the  8th  of  August,  1873,  a  debtor  summons  was  served  upon 
Ahner  Torhington  according  to  Form  4  in  'the  Schedule  to  the 
Banhrujotey  BuleSj  1870,  by  which  he  was  warned  that  unless 
he  .should  pay  to  "  John  Parker,  of  &c.,  one  of  the  registered 
public  oflScers  of  the  banking  company  called  the  National  Bank,^^ 
the  sum  of  £1526  lOs,  Id,,  claimed  by  him  according  to  the  par- 
ticulars thereunto  annexed,  or  compound  for  the  same,  he  would 
have  committed  an  act  of  bankruptcy,  in  respect  of  which  he 
might  be  adjudicated  a  bankrupt  on  the  petition  of  the  said 
J,  Barker, 

The  affidavit  in  support  of  the  summons  was  the  joint  affidavit 
of  J,  Barker  and  the  clerk  of  his  solicitors,  in  which  J,  Barker  was 
described  as  one  of  the  registered  public  officers  of  the  National 
Bank  ;  but  he  did  not  expressly  swear  that  he  was  such  registered 
public  officer,  nor  that  he  was  authorized  to  take  proceedings 
against  the  debtor.  In  the  affidavit  the  debtor  was  stated  to  be 
indebted  to  J,  Barker  in  the  sum  of  £1526  10s.  Id.,  being  the 
unsecured  part  of  a  debt  of  £3526  10s.  Id,  due  from  the  debtor  to 
the  bank. 
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The  words  "  severally  make  oath  arid  say,"  which  ought  to  have      L.  c.^ 
been  at  the  commencement  of  the  affidavit,  were  by  mistake 
omitted. 

The  debtor  appeared  and  filed  an  affidavit,  in  which  he  did  rj.^^^^ 
not  in  distinct  terms  deny  the  debt,  but  swore  that  he  was  j^^g 
not  indebted  "  if  credit  be  given  for  the  securities  held  by  the  Torkington. 
bank." 

He  applied  to  have  the  summons  dismissed  on  the  ground  of 
the  following  irregularities  in  the  summons  and  affidavit : — 

That  the  summons  and  particulars  of  demand  described  the 
debt  as  due  to  Parker  and  not  to  the  bank. 

That  the  words  make  oath  and  say  "  were  omitted  from  the 
affidavit. 

That  ParJcer  did  not  swear  that  he  was  the  registered  publi^ 
officer  of  the  bank  (1). 

That  he  did  not  swear  that  he  was  authorized  to  take  proceed- 
ings against  the  debtor. 

The  Eegistrar  refused  to  accede  to  the  application,  and  the 
debtor  appealed  from  his  decision. 

Mr.  Fischer,  Q.C.,  and  Mr.  W.  D.  Gardiner,  for  the  Appellant. 

Mr.  Winslow,  for  the  National  Bank,  took  the  preliminary 
objection  that  the  debtor's  affidavit  did  not  distinctly  deny  the 
debt,  as  he  ought  to  do,  under  Eule  22  of  the  BanJcrujptcy  Bules, 
1870,  and  that  until  he  did  so,  he  could  not  apply  to  have  the 
summons  dismissed. 

The  LoKD  Chancellor  : — We  think  that  it  is  the  right  of  every 
person  who  is  served  with  a  summons  to  object  to  it  for  irregu- 
larity.   There  are  no  negative  words  in  the  section. 

(1)  Rule  15   of   the  Bankruptcy  or  plaintiff  for  and  on  behalf  of  such 

Bules  J  1870,  is  as  follows  : — "  A  bank-  co-partnership,  on  such  public  oflScer  or 

ruptcy  petition  or  debtor's  summons  agent  filing  an  affidavit  according  to 

against  any  debtor  to  any  co-partnership  the  form  in  the  schedule,  stating  that 

duly  authorized  to  sue  and  be  sued  in  he  is  such  public  officer  or  agent,  and 

the  name  of  a  public  officer  or  agent  that  he  is  authorized  to  present  or  sue 

of  such  co-partnership,  may  be  pre-  out  such  petition  or  debtor's  summons." 
sented  by  or  sued  out  by  such  public        No  form  is  given  of  this  affidavit  in 

officer  or  agent  as  the  nominal  petitioner  the  schedule  to  the  Rules. 


TORKINGTON. 
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L.  C.         Mr.  Fischer,  Q.C.,  and  Mr.  W,  B,  Gardiner,  in  support  of  the 
objection,  as  to  the  omission  of  the  words  "  make  oath  and  say,'^ 
referred  to  Ex  parte  Newton  (1) ;  Phillips  v.  Prentice  (2) ;  Oliver 
T^KiNGTON.  ^*  Pnee  (3).  As  to  the  other  objections,  he  relied  upon  the  express 
In  re      words  of  Eule  15  of  the  Bankruptcy  Bules,  1870. 

The  LoKD  Chancelloe  : — The  objection  as  to  the  omission  of 
the  words  severally  make  oath  and  say,"  is  an  objection  to  the 
regularity  of  the  affidavit,  which  it  is  too  late  to  make  now. 

Mr.  Winshw,  for  the  banking  company,  contended  that  the 
description  of  the  deponent  as  one  of  the  registered  public  officers 
of  the  bank  was  sufficient  to  satisfy  the  rule.  If  he  were  not  such 
public  officer,  he  might  be  indicted  for  perjury.  The  meaning  of 
the  rule,  as  to  stating  his  authority  for  taking  the  proceedings, 
is,  that  he  must  shew  that  he  is  such  a  public  officer  as  is  empowered 
to  sue  and  be  sued  on  behalf  of  the  company  under  the  BanTcing 
Act,  7  Geo.  4,  c.  46 ;  and  that  is  sufficiently  shewn  by  swearing 
that  he  is  the  registered  public  officer. 

LoED  Selboene,  L.C. : — 

We  think  that  it  is  necessary  to  follow  the  rule  with  reasonable 
strictness.  It  is  a  matter  of  substance,  not  of  form.  The  proceed- 
ings cannot  be  regular  unless  they  are  commenced  according 
to  the  rule.  The  appeal  must  be  allowed  and  the  summons- 
dismissed. 

SiE  W.M.  James,  L.J.:— 

I  am  of  the  same  opinion.  If  the  objection  to  the  affidavit  i& 
made  in  good  time,  it  is  right  that  it  should  be  attended  to. 

SiE  G.  Mellish,  L.J.,  concurred. 

Solicitors:  Mr.  G.  C.  James ;  Messrs.  W,  Tatham  &  Son.. 


(1)  2  D.  F.  &  J.  3.  (2)  2  Hare,  542. 

(3)  3  Dowl.  261. 
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Execution  Creditor — Trader  Debtor — Payment  to  Sheriff  he/ore  Levy —  1874 
Banhruptcy  Act,  1869  (32  &  33  Vict,  c.  71),  s.  6,  subs,  5,  s.  87.  J^ii^(^. 


The  sheriff  having  received  a  writ  of  execution  against  a  trader  for  a  debt 
exceeding  £50,  the  debtor,  on  the  24th  of  July,  before  any  levy  had  been 
made,  paid  to  the  sheriff's  officer  a  large  part  of  the  debt  in  a  bill,  a  cheque 
drawn  by  another  person,  and  bank  notes.  On  the  25th  of  July  the  sheriff's 
,  officer  asked  the  creditors  whether  they  would  accept  in  part  payment 
what  the  debtor  had  given  him,  and  shewed  them  the  bill.  They  ex- 
pressed their  assent.  On  the  26th  of  July  (Saturday)  the  debtor  filed  a 
liquidation  petition,  and  a  receiver  was  appointed.  On  the  28th  of  July  the 
sheriff's  officer,  having  received  the  remainder  of  the  debt  from  another  per- 
son liable  for  it,  paid  the  whole  to  the  creditors : — 

Held  (reversing  the  decision  of  the  Chief  Judge),  that  the  transaction  was  a 
payment  under  pressure ;  and  that  the  creditors  were  not  bound  to  hand 
over  to  the  trustee  the  bill  of  exchange,  the  cheque,  or  the  bank  notes. 

This  was  an  appeal  from  an  order  of  the  Chief  Judge  in  Bank- 
ruptcy, affirming  a  decision  of  the  Kegistrar  of  the  Huddersjield 
County  Court,  sitting  as  Deputy  Judge. 

J,  M,  Hasscdl,  a  cloth  miller,  filed  a  liquidation  petition  on  the 
26th  of  July,  1873,  under  which  a  trustee  was  afterwards  ap- 
pointed. 

On  the  9th  of  July,  1873,  Messi-s.  Brooke  &  Sons  had  com- 
menced an  action  in  the  Queen's  Bench  against  Hassall  to  recover 
£169  4s.  2d.y  due  in  respect  of  two  bills  of  exchange  upon  which 
SassaU  was  liable.  The  action  was  not  defended,  judgment  was 
entered  up  by  the  Plaintiffs,  and  a  writ  of  execution  was  issued. 
On  the  24th  of  July  Hassall,  who  expected  that  an  execution 
would  be  levied  on  his  goods,  called  at  the  office  of  the  sheriff,  and 
was  informed  by  one  of  his  officers  that  he  had  received  a  warrant 
of  execution  against  HassalVs  goods,  and  the  warrant  was  shewn 
to  him.  Hassall  said  that  he  would  pay  the  debt,  and  the  same 
afternoon  he  delivered  to  the  sherififs  officer  a  good  bill  of  exchange 
for  £65,  a  cheque  (not  drawn  by  Hassall  himself)  for  £26  3s.  6cZ.„ 
and  three  Bank  of  England  notes  of  £5  each,  making  altogether 
£106  3^.  i5d.  The  remainder  of  the  sum  for  which  the  action  was 
brought  was  paid  to  the  sheriff's  officer  by  a  Mr.  Binns,  who  was 
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fi^Vx  ^^^^  liable  upon  one  of  the  two  bills,  and  against  whom  another 
action  had  been  commenced  by  Brooke  &  Sons,  On  the  26th  of 
July  (a  Saturday)  a  receiver  was  appointed  under  the  liquidation 
Bboh^  petition,  and  an  interim  injunction  was  granted,  restraining  BrooJie 
In  &  Sons  and  the  sheriff  from  further  proceedings.  This  order  was 
served  upon  the  sheriff's  officer  the  same  afternoon,  but,  notwith- 
standing this,  he,  on  the  28th  of  July,  handed  over  the  bill  of 
exchange,  the  cheque,  and  the  notes,  together  with  the  money 
paid  by  Binns,  to  Mr.  Jacomh,  the  solicitor  of  Brooke  &  Sons. 
On  the  application  of  the  trustee  under  the  liquidation  an  order 
was  [made  by  the  Kegistrar  of  the  County  Court,  that  Brooke  <& 
Sons  should  return  to  the  sheriff  or  his  officer  the  bill  of  exchange, 
the  cheque,  and  the  three  notes.  From  this  order  Brooke  &  Sons 
appealed,  and  the  Chief  Judge  affirmed  the  decision  (1). 

Mr.  De  Gex,  Q.C.,  and  Mr.  Finlay  Knight,  for  the  Appellants, 
referred  to  Bankrujptcy  Act,  1869,  s.  87 ;  Woods  v.  Finnis  (2) ; 
Morland  v.  Fellatt  (3) ;  Ex  ^arte  Bocke  (4) ;  Slater  v.  Finder  (5). 

Mr.  Little,  Q.C.,  and  Mr.  Winslow,  Q.C.,  for  the  Eespondents, 
referred  to  1  &  2  Vict.  c.  110,  s.  12 ;  Ex, parte  Bayner  (6) ;  GoUing- 
ridge  v.  Faxton  (7) ;  Ex  farte  Fearson  (8). 

At  the  close  of  the  argument  their  Lordships  expressed  some 
doubt  whether  inquiries  should  not  be  directed  to  ascertain  what 
had  taken  place  on  the  25th  of  July,  with  a  view  to  see  whether 
the  creditors  had  assented  to  what  was  handed  to  the  sheriff  s 

(D  1873  Dec  8  remained  the  bankrupt's  property  at 

^  ^      ^  '       '  '  the  time  of  the  bankruptcy.  They 

Sib  James  Bacon,  C.J. :—  xQ2ic\ied^  the  creditor,  but  bad 

I  do  not  see  how  the  Registrar's  order  ]3een  merely  paid  to  the  sheriff's  officer 

can  be  quarrelled  with.    There  was  no  purchase  his  forbearance.    The  ap- 

seizure  and  no  sale.  The  debtor  bought  pg^i  will  be  dismissed,  but  I  shall  make 

the  forbearance  of  the  sheriff,  not  by  Q^der  as  to  costs, 

paying  the  whole  debt,  but  by  paying  ^2)  7  Ex.  363. 

a  part  of  it.    When  the  money  was  (3)  8  B.  &  C.  722. 

thus  paid  to  the  sheriff's  officer,  whose  (4)  l^w  Rep.  6  Ch.  795. 

was  it  ?    Clearly  that  of  the  man  who  (5)           Ex.  228. 

had  paid  it.  He  might  have  withdrawn  ly^^^  7  ch.  325. 

it  at  any  time,  and  have  said  to  the  (7)  \\  q  g83. 

sheriff,  Do  your  worst.  I  conceive  that  ^3)  Law  Rep.  8  Cb.  667. 
the  cheque,  the  bills,  and  the  notes 
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officer  being  taken  in  part  payment.  One  of  the  creditors  being 
in  Court  was  examined  and  cross-examined.  He  deposed  that  on 
the  25th  of  July  the  sheriff's  officer  came  to  their  office,  and  asked 
whether  they  would  accept  in  part  payment  what  he  had  received 
from  Hassallf  at  the  same  time  shewing  them  the  bill  of  exchange, 
and  that  they  agreed  to  accept  it.  Being  asked  why,  in  that  case, 
they  did  not  take  possession  of  the  bill,  the  witness  said  he  had 
supposed  it  was  the  business  of  the  sheriff's  officer  to  see  the  matter 
completed. 

Lord  Selboene,  L.C.  : — 

What  the  creditor  has  now  stated  in  eyidence,  when  taken  with 
ihe  other  circumstances  of  the  case,  satisfies  us  that  the  mode  of 
payment  was  assented  to  by  the  judgment  creditors.  There  was 
no  seizure.  The  case  does  not  come  within  the  provision  of  the 
Act  as  to  an  execution  not  completed  by  seizure  and  sale ;  a  pay- 
ment was  made  under  pressure  to  the  sheriff's  officer,  and  the 
money  which  was  paid  over  to  the  creditor  may  be  retained  by 
him.  The  judgment  of  the  Chief  Judge  appears  to  shew  that  the 
•effect  of  an  assent  by  the  judgment  creditor  had  not  been  pro- 
minently brought  forward,  and  it  does  not  seem  clear  that  the 
Court  below  would  have  taken  an  opposite  view  to  ours  if  the 
evidence  and  argument  had  been  the  same. 

Sir  W.  M.  James,  L,J.,  and  Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors  ;  Messrs.  Williamson,  Eill,  &  Co, ;  Messrs.  Learoyd  & 
Learoyd. 


L.  C. 
and  L.  JJ, 

1874 

Ex  parte 
Brooke. 

In  re 
Hassall. 
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Bankruptcy — Se-hearing — Bankruptcy  Act,  1869,  s.  71 — Bankricptcy  Bules, 

1870,  r.  143. 


1874 


Feb.  27. 


Although  a  re-hearing  before  the  same  Judge  who  originally  heard  the 
case  is  not  within  Kule  143  of  the  Bankruptcy  Mules,  1870,  yet  the 
Court  in  granting  a  re-hearing  will  have  regard  to  that  rule,  and  will  not  in 
general  grant  a  re-hearing  after  twenty-one  days,  unless  the  party  seeking  a 
re-hearing  can  satisfactorily  account  for  the  delay. 

This  was  an  appeal  from  an  order  of  Mr.  Registrar  Sjpring  Biee^ 
by  which  he  directed  that  so  much  of  a  certain  order,  dated  the 
15th  of  March,  1873,  as  declared  that  Messrs.  Brown  &  Co,  and 
Messrs.  Cammell  &  Co,  were  entitled  to  a  valid  charge  under  three 
indentures  of  the  30th  of  March,  1872,  upon  the  machinery, 
engines,  and  plant  in  the  nature  of  trade  fixtures  belonging  to 
the  debtor,  should  be  re-heard  before  him.  Messrs.  Browt]i>  & 
Co.  and  Messrs.  Cammell  &  Co,  appealed  from  this  order  for  re« 
hearing  (1). 

The  reason  given  for  a  re-hearing  was  that  the  law  on  the 
question  whether  an  assignment  of  trade  fixtures  included  in  an 
assignment  of  the  leasehold  premises  to  which  they  were  attached 
required  to  be  registered  as  a  bill  of  sale  had  been  altered  by  the 
case  of  Ex  parte  Daglish,  In  re  Wilde  (2).  That  case  was  decided 
on  the  25th  of  July,  1873.  On  the  28th  of  July  Messrs.  Lewis, 
Munns,  dt  Longden,  the  solicitors  for  the  trustee,  wrote  a  letter  to 
Messrs.  Ashurst,  Morris,  &  Co.,  the  solicitors  for  Messrs.  Brown  and 
Messrs.  Cammell,  in  reply  to  a  letter  from  them  upon  the  subject 
of  the  fixtures,  as  follows :  — 

"  Our  client  considers  that  none  of  the  fixtures  mentioned  are 
trade  fixtures ;  but  if  they  are,  they  are  covered  by  the  decision 
in  In  re  Wilde,  decided  by  the  Lords  Justices  on  Friday  last, 
which  afiirmed  the  decision  in  Eawtrey  v.  Butlin  "  (3). 

Messrs.  Lewis,  Munns,  &  Longden  again  called  the  attention  of 

(1)  See  Ex  parte  Mackay,  Ex  parte        (2)  Law  Eep.  8  Ch.  1072. 
Brown,  In  re  Jtavons,  Law  Kep.  8  Ch.        (3)  Ibid.  8  Q.  B.  290. 
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the  solicitors  for  the  creditors  to  tlie  same  case  on  the  5th  of  L.C. 

August,  1873 ;  and  some  further  correspondence  passed,  in  which 

the  solicitors  for  the  creditors  still  claimed  the  trade  fixtures  under 

the  terms  of  the  order  of  the  15th  of  March,  1873.    In  the  mean-    Ex  parte 

'  Brown. 

time  inquiries  were  being  made  as  to  the  nature  of  the  fixtures      in  re 
and  machinery,  and  preparations  made  for  a  sale.  Jeavons. 

On  the  21st  of  November,  1873,  the  solicitors  for  the  trustee 
for  the  first  time  gave  notice  to  the  solicitors  for  the  creditors 
that  they  intended  to  apply  to  the  Registrar  to  re-hear  so  much  of 
the  order  of  the  15th  of  March,  1873,  as  related  to  the  trade 
fixtures,  which  they  accordingly  did  on  the  17th  of  December, 
1873 ;  and  by  his  desire  the  matter  was  mentioned  to  the  Lord 
Chancellor  on  the  19th  of  December ;  and  his  Lordship  having 
expressed  his  opinion  that  the  Registrar  might  exercise  his  dis- 
cretion as  to  re-hearing  the  point  (1),  the  Registrar  made  the 
order  appealed  from. 

Mr.  Fri/,  Q.C.,  and  Mr.  Henderson,  for  the  Appellants : — 

The  order  which  the  trustee  wishes  to  have  re-heard  was  made 
on  the  15th  of  March,  1873. 

The  71st  section  of  the  Banhrujotey  Act,  1869,  enacts  in  general 
terms  that  "  every  Court  having  jurisdiction  in  Bankruptcy  under 
this  Act  may  review,  rescind,  or  vary  any  order  made  by  it  in 
pursuance  of  this  Act."  But  Rule  143  of  the  BanJcruptey  BuIeSy 
1870,  provides  that  "  an  appeal  against  a  decision  or  order 
of  the  Chief  Judge  in  Bankruptcy,  or  of  a  Judge  of  a  County 
Court,  shall  be  entered  with  the  Registrar  of  Appeals  within  and 
not  later  than  twenty-one  days  from  the  said  decision  or  order." 
It  is  said  that  as  this  is  not  an  appeal,  but  a  re-hearing  before 
the  same  Judge,  it  is  not  within  the  rule  ;  but  if  not,  the  same 
limitation  ought  to  be  observed  by  the  Court,  unless  there  is  some 
special  reason  to  the  contrary.  In  this  case  the  alleged  ground 
for  re-hearing  is  the  decision  of  the  Court  of  Appeal  in  Ex  jparte 
Daglish  (2) ;  but  the  judgment  in  that  case  was  given  on  the  25th 
of  J uly,  1873,  and  on  the  28th  of  July  the  trustee's  solicitors  called 
our  attention  to  it,  but  no  steps  were  taken  till  December,  nearly 
five  months  after  the  decision  in  Ex  jparte  Daglish, 

(1)  Ex  parte  MacJcat/,  Law  Rep.  9  Ch.  127.         (2)  Law  Eep.  8  Ch,  1072. 
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The  143rd  rule  has  no  application  to  the  re-hearing  of  the  case 


Ex  parte 


by  the  same  Judge.  That  has  always  been  considered  a  power 
Bbown.  inherent  in  every  Court,  and  there  has  been  no  limitation  to  the  time 
jBAYma  which  it  has  been  done  except  the  discretion  of  the  Judge. 

  In  Ex  ^arie  Curzon  (1),  under  the  Winding-up  Acts,  Yice-Chan- 

cellor  Kindersleij  permitted  the  Master  to  review  his  decision  after 
four  years ;  and  under  the  BanJcru^tetf  Act,  1849,  by  the  12th 
section  of  which  appeals  were  absolutely  limited  to  twenty-one 
days,  cases  were  nevertheless  constantly  re-heard  by  the  Commis- 
sioners after  that  period.  And  the  same  has  been  done  under  the 
present  Act.  An  instance  is  Ex  parte  Bailey/  (2).  In  the  present 
case  there  was  no  unreasonable  delay,  nor  have  any  parties  been 
injured  by  the  delay.  The  order  of  the  15th  of  March,  1873, 
directed  an  inquiry  as  to  what  the  machinery  and  fixtures  consisted 
of,  and  then  a  sale ;  and  during  the  interval  complained  of  the 
inquiries  were  going  on  and  preparation  made  for  a  sale. 


LoKD  Cairns,  L.C.  : — 

I  entertain  no  doubt  that  a  re-hearing  in  this  case  would  be 
extremely  improper. 

The  order  of  the  Kegistrar  was  made  on  the  15th  of  March,  1873, 
and  was  not  challenged  by  any  notice  of  re-hearing  until  the  21st 
of  November  following,  eight  months  after  the  date  of  the  order. 
I  assume  in  favour  of  the  Eespondent  that  the  Court  has  jurisdiction, 
by  means  of  a  re-hearing,  to  operate  upon  and  vary  the  order  if 
necessary ;  and  I  assume  that  the  decision  of  Ex  jparte  Baglish  (3), 
on  the  25th  of  July,  1873,  gave  the  Respondent  a  new  period  of 
departure — it  being  understood  that  this  is  only  an  assumption  in 
favour  of  the  Respondent.  But  this  case  cannot  be  put  higher 
than  if  the  decision  of  this  case  had  been  on  the  26th  of  July,  being 
the  day  after  the  decision  in  Ex  jparte  Baglish,  In  that  case  the 
Respondent  would  have  had  only  twenty-one  days  to  appeal  against 
the  order.  It  cannot  be  said  that  his  attention  was  not  drawn  to 
that  case,  for  on  the  28th  of  July  his  solicitors  wrote  to  the 


(1)  3  Drew.  508.  (2)  Law  Eep.  13  Eq.  314. 

(3)  Law  Rep.  8  Ch.  1072. 
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solicitors  of  the  Appellants,  referring  to  it.  If  so,  he  must  have 
brought  his  appeal  within  twenty-one  days ;  and  it  appears  to  me 
that  we  should  be  departing  from  our  duty  if  we  did  not  adopt  as 
our  guide  the  intention  of  the  Legislature  shewn  in  fixing  that 
limit  in  the  case  of  appeals.  I  do  not  say  that  the  Court  is  bound 
by  any  express  enactment,  because  re-hearings  are  not  mentioned 
in  the  Act,  but  the  granting  of  a  re-hearing  is  a  matter  of  indul- 
gence, and  must  be  carefully  guarded,  otherwise  parties  would 
gain  by  indirect  means  the  benefit  of  an  appeal  after  the  time  for 
appealing  had  expired.  In  this  case  the  trustee  has  not  accounted 
for  the  delay  from  the  26th  of  July  to  the  21st  of  November,  and 
I  think  he  was  then  too  late.  The  re-hearing  cannot,  therefore, 
be  allowed. 


L.O. 
and  L.  JJ. 

1874 


Ex  parte 
Brown. 

In  re 
Jeavons. 


Sir  W.  M.  James,  L.J.,  and  Sir  G.  Mellish,  L.J.,  concurred. 


Solicitors :  Messrs.  Ashurst,  Morris,  &  Co. ;  Messrs.  Lewis, 
Munns,  dt  Longden, 


i^ar^e  HOLLAND.   Jii  re  HENEAGE.  l.c. 

and  L.  JJ. 

Bankruptcy — Married  Woman — Married  Woman^s  Property  Act  (33  &  34  jgy^ 
Vict.  c.  93),  s.  12 — Separate  Estate — Debt  hefore  Marriage,  *^v^ 

m27. 

A  married,  woman  was  sued  at  law  by  a  creditor  for  a  debt  contracted  by 
her  before  ber  marriage,  which  took  place  in  1872,  and  a  judgment  was 
obtained  against  her.  The  creditor  then  sued  out  a  debtor's  summonSj'and, 
the  debt  not  being  satisfied,  filed  a  petition  for  adjudication  of  bankruptcy 
against  her.  She  had  no  separate  property : — 
Held,  that  the  married  woman  could  not  be  adjudicated  a  bankrupt.  ^ 
Per  Mellish,  L.J. : — Whether  a  married  woman  can  be  made  a  bankrupt 
if  she  has  separate  property — Quaere. 

This  was  an  appeal  from  a  decision  of  Mr.  Eegistrar  Hazlitf, 
sitting  as  Chief  Judge  in  Bankruptcy. 

Mrs.  C.  M.  Eeneage  was  married  to  her  present  husband,^0.  T.  F. 
Eeneage,  on  the  19th  of  December,  1872.  A  few  days  before  the 
marriage  Mrs.  Eeneage  borrowed  £100  from  LiLcy  Eolland,  which 
she  still  owed  at  the  time  of  her  marriage. 

On  the  3rd  of  November,  1873,  P.  E.  Eolland,  the  husband  of 


§08 


CHANCEKY  APPEALS. 


[L.  R. 


L.  C. 
and  L.  J  J. 

Ex  parte 
Holland. 

In  re 
Heneage. 


Lucy  Holland,  recovered  judgment  against  Mrs.  Eeneage  for 
£106  5s.  for  the  debt  and  costs,  and  on  the  22nd  of  November  he 
served  her  with  a  debtor's  summons  for  that  amount.  On  the  3rd 
of  December,  1873,  Mrs.  Heneage  applied  to  the  Eegistrar  to  dismiss 
the  summons,  on  the  ground  that  a  married  woman  was  not  liable 
to  the  provisions  of  the  bankrupt  law,  but  the  Eegistrar  dismissed 
the  application. 

P.  jE  Holland  then  filed  a  petition  for  adjudication  of  bankruptcy 
against  Mrs.  Heneage,  On  the  hearing  of  the  petition  Mrs.  Heneage 
opposed  the  adjudication,  and  the  Registrar  dismissed  the  petition. 
From'  this  decision  P.  H.  Holland  appealed.  No  settlement  was 
made  on  the  marriage  of  Mr.  and  Mrs.  Heneage,  and  she  stated  in 
her  affidavit  that  she  had  no  separate  property. 

Mr.  De  Gex,  Q.C.,  and  Mr.  E.  Polloeh,  for  the  Appellant : — 

The  effect  of  the  12th  section  of  the  Married  Woman's  Property 
Ad,  1870  (1),  is  to  place  a  married  woman,  as  to  debts  contracted 
l)efore  marriage,  exactly  in  the  same  position  as  an  unmarried 
woman.  When  the  section  says  that  she  may  be  sued,  it  must  be 
understood  that  the  same  consequ^ences  should  result  as  on  an  action 
against  an  unmarried  woman,  with  the  qualification  that  her  sepa- 
rate property  only  would  be  liable.  One  of  these  consequences  is 
liability  to  be  made  a  bankrupt  on  a  debtor's  summons.  By  the 
custom  of  London,  a  married  woman  who  is  a  trader  may  be  made 
a  bankrupt :  La  Vie  v.  Philips  (2).  So  also  the  wife  of  a  convict,  if 
she  becomes  a  trader :  Ex  parte  Franks  (3).  It  is  unreasonable  to 
suppose  that  the  Legislature  intended  that  one  creditor  should  be 
ablCj  to  gain  possession  of  all  a  married  woman's  separate  estate 
without  the  possibility  of  the  others  obtaining  a  distribution  pari 
p)assu :  Sanger  v.  Sanger  (4) ;  Johnson  v.  Gallagher  (5) ;  Morgan 
V.  Knight  (6) ;  Chuhh  v.  Stretch  (7).    It  is  not  necessary  that  we 

(1)  33  &  34  Vict.  c.  93,  s.  12 :  "A  rate  use  shall  be  liable  to  satisfy,  such 
husband  shall  not,  by  reason  of  any 
marriage  which  shall  take  place  after 
this  Act  has  come  into  operation,  be 
liable  for  the  debts  of  his  wife,  con- 
tracted before  marriage,  but  the  wife 
shal  -  be  liable  to  1)6  sued  for,  and  auy 
property  belonging  to  her  for  her  sepa- 


debts  as  if  she  had  continued  un- 
married.'* 

(2)  1  W.  Bl.  570. 

(3)  7  Bing.  762. 

(4)  Law  iiep.  11  Eq.  470. 

(5)  30  L.  J.  (Ch.)  298. 

(6)  15  C.  B.  (N.S.)  669. 


(7)  Law  Kep.  9  Eq  555. 
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should  shew  that  the  married  woman  has  separate  property  before  Jjpjj 
obtaining  the  order.    We  are  entitled  to  have  the  order  of  adju- 
dication, and  then  to  inquire  whether  she  has  any  property.    She  v^v^ 
might  acquire  separate  property  subsequently,  which  would  hollaS. 

become  subject  to  +he  bankruptcy :  Bush  v.  Martin  (1) ;  Beynon  in  re 

y        yew  Heneage. 

V.  Jones  (2).   

Mr.  Be  Gex,  Q.C.,  and  Mr.  Robertson  Griffiths,  for  Mrs.  Heneage, 
were  not  called  on. 


LoKD  Cairns,  L.C.  : — 

The  application  which  is  made  in  this  case,  to  make  a  married 
woman  a  brankrupt,  is  founded,  and  it  is  properly  admitted  that  it 
must  be  founded,*^on  the  Married  Woman  s  Projperty  Act,  1870 ; 
and  when  we  look  at  the  provisions  of  that  Act  the  only  one  which 
is  material  to  this  question  is  the  12th  section. 

That  section  provides  that,  "  A  husband  shall  not,  by  reason  of  any 
marriage  which  shall  take  place  after  this  Act  has  come  into  opera- 
tion, be  liable  for  the  debts  of  his  wife  contracted  before  marriage." 
This  is  a  very  strong  and  novel  provision ;  and  the  section  then 
addresses  itself  to  consider  what  is  to  be  done  with  regard  to  debts 
of  that  nature,  and  provides  that  the  wife  shall  be  liable  to  be 
jsued  for,  and  that  any  property  belonging  to  her  for  her  separate 
use  shall  be  liable  to  satisfy,  such  debts  as  if  she  had  continued 
unmarried." 

Nowit  must  be  remembered  that  the  words  are,  the  wife  shall 
be  liable  to  be  sued."  These  are  technical  words,  and  jprimd  facie 
relate  to  nothing  but  a  suit  at  law  or  in  equity,  and  I  should  be 
disposed  to  read  them  as  meaning  that,  although  the  husband  should 
not  be  liable  for  the  debts,  yet  the  wife  might  be  sued  at  law  or 
in  equity  as  if  she  were  unmarried.  That  right  has  been  exercised 
by  the  creditor  in  the  present  case,  who  has  brought  an  action,  and 
the  action  has  resulted  in  a  judgment  against  her  which  has  been 
unproductive.  For  the  purpose  of  expounding  these  words  an  argu- 
ment was  used  by  Mr.  PoUocJc — and  it  is  the  only  argument  which 
could  be  of  any  avail  to  him — that  the  words  must  be  understood 
to  include  every  result  which  fairly  follows  from  a  suit  at  law  or  in 

(1)  2  H.  &  C.  311.  (2)  15  M.  &  W.  566. 
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In  re 
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equity,  and  that  one  of  these  results  is  a  debtor's  summons,  whicli 
would  form  the  foundation  of  an  adjudication  in  baDkruptcy,  But 
he  was  obliged  to  confess  that  all  the  ordinary  consequences  of  a 
suit  at  law  or  in  equity!would  not  follow ;  for  when  I  put  the  ques- 
tion to  him  whether  property  not  settled  to  her  separate  use  could 
be  taken  in  execution,  he  was  obliged  to  admit  that  it  could  not  be 
taken.  Therefore  the  argument  fails,  for  it  is  clear  that  some  of 
the  ordinary  consequences  of  a  suit  do  not  follow  in  the  case  of  a 
married  woman.  It  appears  to  me  that  the  words  "  liable  to  be 
sued  for  "  are  only  introduced  for  the  purpose  of  being  connected 
with  the  lollowing  words,  "  any  property  belonging  to  her  for  her 
separate  use."  I  think  the  meaning  of  the  section  is,  that  although 
the  husband  is  not  liable  for  the  debts  in  question,  the  separate 
property  of  the  wife  is  to  be  liable,  and  that  for  the  purpose  of  reach- 
ing it  she  is  to  be  subject  to  the  ordinary  process  of  law  or  equity. 

It  may  be  objected  that  the  result  of  this  interpretation  is,  that 
all  a  married  woman's  property  would  fall  to  the  execution  of  a 
single  creditor,  and  no  way  of  distributing  it  equitably  among  all 
her  creditors  would  be  provided  for.  The  answer  to  this  objection 
is  simple.  It  may  be  that  the  Legislature  may  have  overlooked  this 
result.  It  may  be  that,  to  be  logically  consistent,  it  ought  to  have 
gone  on  to  provide  some  way,  by  process  of  bankruptcy,  or  some 
process  analogous  to  bankruptcy,  to  reach  her  separate  property, 
and  make  an  equitable  division  of  it.  But  has  it  done  so  ?  In  my 
opinion  it  has  not  done  so  by  any  express  provision,  and  it  would 
be  straining  the  words,  which  have  a  technical  meaning,  to  extend 
them  so  as  to  bring  married  women  under  the  law  of  bankruptcy, 
an  antecedent  law,  to  which,  before  this  Act,  they  were  not  liable. 
It  would,  in  my  opinion,  be  a  violent  straining  of  the  Act  to 
alter  the  status  of  all  married  women,  by  making  them  subject  to 
bankruptcy  merely  for  the  sake  of  carrying  out  what  we  may 
think  the  logical  consequence  of  this  section  in  the  Act.  I  am 
not  prepared  to  do  this.  I  think,  therefore,  the  Eegistrar  was  right, 
and  the  appeal  must  be  dismissed  with  costs. 


Sir  W.  M.  James,  L.J. 

I  am  of  the  same  opinion,  and  I  entirely  concur  in  the  reasons 
given  by  the  Lord  Chancellor.    It  must  be  borne  in  mind  that  the 
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possibility  of  making  married  women's  separate  property  subject  to 
their  debts  was  well  known  before  the  passing  of  the  Act.  It  w^as 
well  known  that  in  this  Court  it  could  be  done  in  various  ways ; 
but  it  was  never  supposed  that  such  property  could  be  dealt  with 
in  bankruptcy.  Mr.  Be  Gex  referred  to  the  case  of  Johnson  v. 
Gallagher  (1),  in  which  I  tried  to  deal  with  the  separate  property 
of  a  married  woman,  so  as  to  make  it  distributable  equally  among 
her  creditors,  but  unsuccessfully,  for  my  decision  was  reversed  by 
the  Lords  Justices.  I  am  of  opinion  that  the  Kegistrar  came  to  a 
correct  conclusion  in  this  case,  and  I  should  shrink  from  making 
such  an  alteration  in  the  law  affecting  married  women  as  to  render 
them  liable  to  be  made  bankrupt  for  a  debt  due  before  marriage. 


L.  C. 
and  L.  JJ. 

1874 

Eo'y  parte 
Holland. 

In  re 
Heneage. 


Sir  G.  Mellish,  L.J. : — 

I  have  come  to  the  same  conclusion  in  this  case.  I  am  not, 
however,  quite  satisfied  that  if  the  lady  had  been  shewn  to  have 
separate  property,  it  might  not  have  made  a  difference.  Because 
by  the  1st  section  of  the  Act  a  married  woman  may  be  a  trader,  and 
it  appears  to  me  that  if  a  married  woman  became  a  trader  and 
had  trade  assets,  it  would  be  analogous  to  cases  under  the  custom 
of  the  City  of  London,  under  which  it  was  not  unusual  for  a 
married  woman  to  be  made  a  bankrupt.  And  I  should  be  sorry 
to  say  that  there  is  no  way  of  making  a  married  woman's  separate 
property  liable  except  in  equity ;  for  instance,  such  property  as 
she  might  have  acquired  as  a  trader. 

But  I  think  the  Act  only  makes  her  liable  in  respect  of  her 
separate  property,  and  I  do  not  see  how  she  can  be  made  a  bank- 
rupt unless  she  has  been  shewn  to  have  separate  property.  There 
are  no  words  in  the  section  which  can  be  made  to  apply  to  a  woman 
who  has  no  separate  property.  It  is  not  necessary  to  decide  the 
other  question  now,  but  I  do  not  wish  to  prejudice  the  question 
when  it  shall  arise. 

Solicitors  for  the  Appellant :  Messrs.  Clennell  &  Fraser, 
Solicitor  for  the  Kespondent :  Mr.  W,  Kelly. 


(1)  30  L.  J.  (Cb.)  298. 


312 


CHANCERY  APPEALS. 


[L.  E. 


I^-JJ.  In  re  TUPPEK.  ] 

1874 

Deltor's  Simmons — Secured  Belt—Garnishee  Order — Petitioninq  Creditor — 

1  90  91 

_1    •  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71),  ss.  6,  7. 

A  creditor  who  holds  garnishee  orders  covering  sums  due  to  the  debtor  to 
an  amount  exceeding  the  debt  due  to  the  creditor,  can  nevertheless  obtain 
a  debtor's  summons  against  the  debtor,  and  proceed  thereon  to  have  him 
adjudged  a  bankrupt. 

This  was  an  appeal  from  an  order  of  Mr.  Kegistrar  Spring  Bice 
adjudging  G.  W.  Tupj)er  a  bankrupt. 

Messrs.  Tod-Heatly  &  Co.,  wine  merchants,  had  in  June,  1873, 
recovered  judgment  at  law  against  G.  W.  Tupper,  trading  as 
an  Italian  oilman,  for  the  sum  of  £1000  for  goods  supplied,  and 
they  proceeded  under  sect.  60  of  the  Common  Law  Procedure  Act, 
1854,  to  obtain  garnishee  orders  against  trade  debtors  of  G.  W. 
Tujpjper.  Part  of  the  debt  due  was  thus  recovered  by  Messrs. 
Tod-Heatly  &  Co. ;  but  in  July,  1873,  a  debtor's  summons  was 
granted  by  the  Court  of  Bankruptcy,  and  was  served  by  Messrs. 
Tod-Eeatly  &  Go.  on  G  W,  Tiijpjper,  requiring  him  to  pay  a  balance 
of  £108  due  to  them. 

The  balance  was  not  paid,  and  a  petition  in  bankruptcy  against 
C.  W.  Tupjoer  was  presented  by  Messrs.  Tod-Heatly  &  Go.  in 
August,  1873,  the  act  of  bankruptcy  alleged  therein  being  the 
non-payment  of  the  sum  mentioned  in  the  summons. 

On  this  petition  (7.  W,  Tujpjoer  was,  by  the  Eegistrar,  adjudged 
a  bankrupt. 

At  the  time  when  the  adjudication  was  made,  the  petitioning 
creditors  still  held  some  of  the  garnishee  orders,  not  served,  but 
covering  sums  which  would  be  more  than  sufficient  to  pay  the 
balance  remaining  due  to  them ;  and  the  debtor  now  appealed 
from  the  order  of  adjudication. 

There  was  a  dispute  whether  anything  remained  due,  and  on 
this  question  evidence  was  taken  viva  voce  before  their  Lordships, 
the  result  of  which  aj)pears  from  the  judgment. 
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Mr.  Cracknally  for  the  Appellant : — 

There  was  no  act  of  bankruptcy,  and  the  summons  ought  not  to 
diave  been  granted ;  for  a  creditor  who  holds  garnishee  orders  under 
which  he  could  recover  the  amount  due  to  him  cannot  be  said  to 
?have  used  reasonable  efforts  to  obtain  payment,  according  to  the 
ivords  of  the  7th  section  of  the  BanJcru;ptcy  Act,  1869. 

Mr.  Boxburghy  Q.C.,  and  Mr.  B,  Vauglian  Williams,  for  the 
'petitioning  creditors. 

Sir  G.  Mellish,  L.J. : — 

The  question  in  this  case  is  whether  the  debtor,  Tup^per,  was 
,properly  adjudged  a  bankrupt.  Judgment  was  recovered  against 
liim  by  Messrs.  Tod-Heatly  &  Co.,  the  petitioning  creditors,  for  a 
considerable  amount,  which  amount  they  say  has  been  reduced 
to  £108  by  sums  of  money  received  by  them  in  respect  of  their 
judgment.  [His  Lordship  then  stated  the  result  of  the  evidence 
to  be  that  there  was  no  reason  to  doubt  that  the  sum  of  £108 
sTemained  due.] 

Then  a  question  arose  which  might  possibly  be  of  some  impor- 
tance. The  act  of  bankruptcy  is  the  non-payment  under  a  debtor  s 
summons.  It  appears  that  several  garnishee  orders  on  the  debtors 
of  Tuj^jper  had  been  obtained  for  the  purpose  of  realizing  the  debt 
'  due  to  Messrs.  Tod-Heatly  &  Co,  Under  some  of  these  orders  sums 
of  money  were  actually  recovered  for  which  credit  had  been 
.given ;  but  there  were  other  orders  which  had  never  been  served 
upon  the  debtors  of  Tupjper,  under  which,  if  they  had  been  served, 
according  to  the  evidence,  the  amount  of  the  debt  might  in  all 
probability  have  been  realized. 

The  question  then  arises,  whether,  under  those  circumstances,  a 
debtors  summons  could  properly  be  taken  out,  and  therefore 
whether  an  act  of  bankruptcy  would  be  committed  by  non- 
payment. 

What  constitutes  that  act  of  bankruptcy  is  described  in  the  6th 
.  sub-section  of  the  6th  section  of  the  Act  of  1869,  the  material 
words  of  which  are  :  **  and  the  debtor  being  a  trader  has  for  the 
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L.  JJ.  space  of  seven  days,  or  not  being  a  trader  has  for  the  space  of 
1874  three  weeks  succeeding  the  service  of  such  summons,  neglected  to 
pay  such  sum,  or  to  secure  or  compound  for  the  same."  Now,, 
^'  "  neglected  to  pay  such  sum  "  simply  means,  has  not  paid  it " 
after  having  received  the  proper  notice.  I  am  of  opinion  that 
the  words,  "  or  to  secure  or  compound  for  the  same,"  mean,  not 
that  the  debtor  has  not  got  proper  security  to  give,  but  that  he 
has  not  secured  or  compounded  to  the  satisfaction  of  the  creditor. 
The  creditor  is  not  bound  to  accept  a  security  any  more  than  he 
is  bound  to  accept  a  composition,  unless  he  is  willing  to  do  so. 
There  is  nothing  in  those  words  to  prevent  an  act  of  bankruptcy 
being  committed. 

Then  the  7th  section  is  also  relied  upon.  That  says,  "  A  debtor 
summons  may  be  granted  by  the  Court  on  a  creditor  proving  to  its 
satisfaction  that  a  debt  sufficient  to  support  a  petition  in  bank- 
ruptcy is  due  to  him  from  the  person  against  whom  the  summons 
is  sought,  and  that  the  creditor  has  failed  to  obtain  payment 
of  his  debt,  after  using  reasonable  efforts  to  do  so."  Now  it  is 
said  that  the  petitioning  creditors  in  this  case  had  not  used 
reasonable  efforts  to  obtain  payment  of  the  debt,  because  they 
had  got  garnishee  orders  and  had  not  served  them ;  but  if  they 
had  prosecuted  them  they  might  thereby  have  obtained  payment 
of  their  debt. 

Now,  what  is  the  meaning  of  those  words  ?  It  appears  to  me 
that  it  is  impossible  to  distinguish  between  a  garnishee  order  and 
any  other  security  that  a  creditor  may  have.  If  we  held  that  there 
was  no  act  of  bankruptcy  in  this  case,  we  should  be  holding  that 
no  creditor,  if  he  had  a  security  for  his  debt,  could  take  out  or 
avail  himself  of  a  debtor's  summons,  until  he  had  realized  that 
security. 

I  am  of  opinion  that  that  is  not  the  meaning  of  this  section.  It 
would  be  making  a  very  considerable  alteration  of  the  law  if  we 
did  so  hold.  Kealizing  a  security  may,  in  many  cases,  take  a 
very  considerable  time,  and  it  may  be  very  doubtful  whether  the 
debt  will  thereby  be  recovered ;  and  there  may  be  various  rea- 
sons which  may  induce  a  creditor  not  to  insist  upon  realizing 
his  security.    I  do  not  think  it  was  the  intention  of  the  Act  that  a 
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secured  creditor  could  not  have  a  debtor's  summons  till  he  had  L.  jj. 

realized  his  security.    I  think  that  the  section  is  only  intended  to  1874 

prevent  a  man  from  taking  out  a  debtor's  summons  by  surprise,  7^  ^.^ 

and  when  he  has  not  pressed  for  payment.  Tuter 

I  am  of  opinion  that  there  is  a  good  petitioning  creditors'  debt, 
and  that  an  act  of  bankruptcy  has  been  committed. 

The  appeal  must  be  dismissed  with  costs. 

Sir  W.M.James,  L.  J.:— 
I  am  of  the  same  opinion. 

Solicitors  for  the  Appellant :  Messrs.  Collette  &  CoUette, 
Solicitor  for  the  Creditors :  Mr.  jP.  Last 
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c.  MILES  V.  HAEEISON. 

and  L.  J  J. 

1874  [1866    M.  218.] 

March  2.  "^{H — Mortmain  Act-^MarsJialUng — Direction  to  reserve  the  pure  Personalty 

for  Charity — Costs. 

A  testator  gave  the  residue  of  his  personal  estate,  which  consisted  of  both 
pure  and  impure  personalty,  to  trustees  upon  trust  to  sell  and  convert  the 
same  into  money,  and  out  of  the  proceeds  and  out  of  his  ready  money  to  pay 
his  debts,  funeral  expenses  and  legacies,  and  to  pay  the  income  to  his  wife 
for  life,  and  after  her  death  to  raise  sufficient  to  purchase  certain  life  annuities. 
He  then  gave  some  pecuniary  legacies,  including  a  legacy  of  £100  to  a  charity 
school,  and  bequeathed  all  the  residue  of  his  personal  estate  to  three  charities 
in  equal  shares,  and  directed  that  the  three  last-mentioned  bequests  should  be 
paid  and  satisfied  out  of  such  part  of  his  personal  estate  as  could  be  lawfully 
applied  to  the  payment  thereof  and  which  should  be  reserved  by  his  trustees 
for  that  purpose : — 

Held  (reversing  the  decision  of  Wichens,  V.C.),  that  the  direction  respect- 
ing the  payment  of  the  residuary  bequests  was  equivalent  to  a  direction  to 
marshall  the  assets  in  favour  of  the  three  charities ;  and  that  the  debts, 
funeral  and  testamentary  expenses  and  legacies  other  than  the  legacy  to  the 
school,  must  be  paid  primarily  out  of  the  impure  personalty : 

That  the  direction  to  marshall  did  not  apply  to  the  legacy  to  the  school, 
which  must  fail  only  in  the  proportion  which  the  impure  bore  to  the  pure 
personalty : 

That  the  costs  of  the  suit  were  included  under  testamentary  expenses,  and 
must  be  paid  primarily  out  of  the  impure  personalty. 
Wills  V.  Bourne  (1)  followed. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Wickens, 
The  Kev.  John  Miles,  by  his  will,  dated  the  27th  of  July,  1855, 
after  bequeathing  some  small  pecuniary  and  specific  legacies,  gave 
a  certain  leasehold  estate  and  aU  the  residue  of  his  personal  estate 
unto  T,  Harrison,  J,  W.  BucMey,  and  G.  /.  May,  upon  trust  for 
sale  and  conversion,  and  upon  trust  out  of  the  proceeds  and  out  of 
the  ready  money  of  which  he  should  be  possessed  at  his  death  to 
pay  his  funeral  and  testamentary  expenses  and  debts,  and  the 
legacies  bequeathed  by  his  will  or  any  codicil  thereto,  and  to  in- 
vest the  remainder  in  manner  therein  mentioned.  And  the  tes- 
tator directed  his  trustees  to  pay  the  income  of  the  trust  funds  to 
his  wife  so  long  as  she  should  continue  his  widow,  and  after  her 
(1)  Law  Rep.  16  Eq.  487. 
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decease  or  second  marriage  to  raise  various  sums,  amounting  in  the  ^l^jj 
whole  to  £9721,  for  the  purchase  of  Government  annuities  for  the 


Miles 

V. 


1874 

persons  therein  mentioned.    And  the  testator  then  gave  to  the 
Westmorland  Society  School  £100,  and  two  other  legacies  to  indi- 
viduals, and  disposed  of  the  residue  of  the  personal  estate  in  the  Harrison, 
following  terms : — 

"  As  to  all  the  residue  and  remainder  of  my  personal  estate  and 
eifects  whatsoever  and  wheresoever  which  I  may  be  possessed  of  or 
entitled  to  at  the  time  of  my  decease,  I  give  and  bequeath  the 
same  as  follows,  namely :  one  equal  third  part  or  share  thereof  to 
St.  Marys  Hospital,  Faddington ;  one  equal  third  part  or  share 
thereof  to  the  Society  for  the  Propagation  of  the  Gospel  in  Foreign 
Farts  ;  and  the  remaining  one  equal  third  part  or  share  thereof  to 
the  Society  for  Fromoting  Christian  Knowledge.  And  my  will  is,  and 
I  expressly  direct,  that  the  three  last-mentioned  legacies  or  bequests 
shall  respectively  be  paid  and  satisfied  out  of  such  part  of  my 
personal  estate  as  can  lawfully  be  applied  to  the  payment  thereof,, 
and  which  shall  be  reserved  by  my  trustees  or  trustee  for  the  time 
being  for  that  purpose ;  and  that  such  legacies  and  shares  of  residue 
shall  respectively  be  applied  to  the  purposes  of  the  said  hospital 
and  societies  respectively,  and  the  receipts  of  the  respective  trea- 
surers of  the  said  hospital  and  societies  respectively  shall  be  suffi- 
cient discharges  for  the  same  respectively." 

The  testator  made  several  codicils  to  his  will,  by  which  he  dis- 
posed of  certain  real  estates  which  he  had  purchased  since  the  date 
of  his  will,  and  gave  various  legacies,  but  did  not  alter  the  residu- 
ary bequest  contained  in  his  will.  He  died  on  the  28th  of  March, 
1866.  His  personal  estate  amounted  in  value  to  about  £60,000, 
of  which  about  £46,000  was  personalty  connected  with  land,  and 
about  £14,000  pure  personalty. 

The  testator's  widow  filed  a  bill  for  the  administration  of  the 
estate,  and  on  the  cause  coming  on  for  further  consideration  the 
question  arose  whether  the  testator's  debts,  funeral  and  testa- 
mentary expenses  and  legacies,  were  to  be  paid  rateably  out  of  the 
pure  and  impure  personalty,  or  whether  they  ought  to  be  borne 
primarily  by  the  impure  personalty,  for  the  benefit  of  the  charities,, 
which^were  residuary  legatees. 


318 


CHANCERY  APPEALS. 


[L.  E. 


1874 


d  WJ       '^^^  Vice-Chancellor  decided  that  the  clause  at  the  end  of  the 
testator's  will  was  not  sufficient  to  warrant  the  Court  in  marshalling 
the  estate  for  the  benefit  of  the  charities,  and  that  the  pure  and 
Miles     impure  personalty  must  contribute  rateably  in  the  ordinary  way  (1). 
Hakrison.   From  this  decision  the  charities  appealed. 


Mr.  Lindley,  Q.C.,  and  Mr.  Graham  Hastings,  for  the  Appel- 
lants : — 

The  direction  by  the  testator  that  shares  of  the  residue  given 
to  the  charities  should  be  paid  and  satisfied  out  of  his  pure 
personal  estate,  which  should  be  reserved  for  that  purpose,  was 
a  distinct  direction  to  marshall  which  the  Court  cannot  neglect. 
There  is  no  magic  in  the  word  "  marshall " :  it  is  sufficient  if  the 
testator's  intention  is  clear.  And  if  the  Court  does  not  attach 
that  meaning  to  the  testator's  words,  it  will  in  fact  strike  them 
out  altogether  ;  for  no  other  sense  can  be  attributed  to  them.  If 
the  words  are  read  as  being  equivalent  to  a  direction  to  marshall 
there  is  no  difficulty  caused  by  the  legacy  given  to  the  Westmor- 
land Society  School ;  for  marshalling  only  applies  to  those  who 
have  two  funds  to  resort  to,  and  as  the  Westmorland  Society 
School  can  only  resort  to  the  pure  personalty,  that  legacy  will  be 
untouched  by  the  testator's  direction  to  marshaU,  and  will  be 
paid  in  the  usual  way.  We  therefore  claim  that  all  the  debts, 
funeral  and  testamentary  expenses  and  legacies  (other  than  the 
legacy  to  the  Westmorland  Society  School)  should  be  paid  primarily 
out  of  the  impure  personalty :  W^iyg  v.  Nicholl  (2) ;  Nichisson  v. 
CoeJcill  (3)  ;  GasJcin  v.  Rogers  (4) ;  BoUnson  v.  Geldard  (5) ;  Wills 
Y.  Bourne  (6).  In  the  last-mentioned  case,  which  was  decided 
subsequently  to  the  present,  the  decision  of  the  Yice-Chancellor 
in  this  case  was  not  approved  of. 


(1)  1873.  June  9. 
Sir  John  Wickenb,  V.C.  : — 

The  case  is  a  very  difficult  one,  and 
the  will  is  exceedingly  ambiguous,  and 
I  have  a  strong  impression  that  how- 
ever 1  may  decide  I  shall  be  disappoint- 
ing the  testator's  intention.  But  I  do 
not  think  that  these  words  are  express 


enough  to  countervail  the  general  rule 
of  law  and  the  direction  given  in  the 
earlier  part  of  the  will. 

(2)  Law  Kep.  14  Eq.  92. 

(3)  3  D.  J.  &  S.  622. 

(4)  Law  Kep.  2  Eq.  284. 

(5)  3  Mac.  &  G.  735. 

(6)  Law  Rep.  16  Eq.  487. 
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Mr.  Hardy,  Q.C.,  and  Mr.  Crossletf,  for  the  Plaintiff : —  L.  c. 

and  L.  J  J, 


The  construction  put  upon  the  testator's  words  by  the  Appel- 
lants makes  the  will  inconsistent  and  self-contradictory.  The 
testator  begins  by  making  a  mixed  fund  of  both  pure  and  impure 
personalty,  out  of  which  he  directs  his  debts  and  legacies  to  be 
paid ;  that  is  quite  inconsistent  with  an  intention  of  marshalling 
in  favour  of  the  charities.  He  then  gives  a  legacy  to  the  West- 
morland Society  School,  which  is  put  on  the  same  footing  with 
the  other  legacies,  and  if  the  assets  are  to  be  marshalled  in  favour 
of  the  residuary  legatees,  that  legacy  will  fail  altogether.  We 
contend,  therefore,  that  the  testator  did  not  intend  that  the  assets 
should  be  marshalled,  but  only  that  the  three  charities  should 
have  their  fair  proportion  of  the  pure  personalty.  This  is  a  gift  of 
residue,  and  what  the  residue  consists  of  must  be  determined  in 
the  ordinary  course  of  administration.  The  gift  will  then  only 
•operate  on'  what  remains  after  this  is  done.  This  construction 
makes  the  will  consistent  with  itself,  and  is  also  consistent  with 
the  authorities  :  Attorney-General  v.  Earl  of  Winclielsea  (1)  ;  Beavr 
mont  V.  Oliveira  (2). 

Mr.  Greene,  Q.C.,  and  Mr.  W,  W,  Cooper,  Mr.  Bicldnson,  Q.C., 
and  Mr.  Whately,  for  others  of  the  next  of  kin,  supported  the 
same  view. 

Mr.  Morgan,  Q.C.,  and  Mr.  J.  T,  Anderson,  for  the  executors. 

LoKD  Cairns,  L.C.  : — 

I  have  naturally  very  great  hesitation  in  arriving  at  a  con- 
clusion in  this  case  which  will  differ  from  the  opinion  entertained 
by  the  late  Yice-Chancellor  WicJcens,  for  whose  opinion  upon  all 
points,  but  more  particularly  on  a  point  of  this  kind,  with  which 
he  had  very  great  familiarity  from  the  character  of  his  practice  at 
the  Bar,  I  should  have  the  greatest  possible  respect.  At  the 
same  time  the  question  turns  upon  the  construction  of  a  few 
words  in  a  will,  a  question  which  is  always  very  likely  to  give 
rise  to  a  difference  of  judicial  opinion. 

If  I  were  to  take  the  gift  of  the  residue  and  the  words  accom- 

(1)  3  Bro.  C.  C.  373.  (2)  Law  Rep.  4  Ch.  309. 
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L.  c.__    panying  that  gift  in  this  case  by  themselves,  I  own  I  should  have 
very  little  doubt  as  to  their  meaning.  The  testator  says :    As  to  all 
the  residue  and  remainder  of  my  personal  estate  and  efifects  whatso- 
Miles     ^ye^  ^nd  wheresoever  which  I  may  be  possessed  of  or  entitled  to  at 
Harrison,   the  time  of  my  decease,  I  give  and  bequeath  the  same  as  follows,.. 

namely,  one  equal  third  part  or  share  thereof  to  St  Marys  Eos- 
jpitalj  Faddington ;  one  other  equal  third  part  or  share  thereof  to- 
the  Society  for  the  Propagation  of  the  Gospel  in  Foreign  Parts  ;  and 
the  remaining  one  equal  third  part  or  share  thereof  to  the  Society^ 
for  Promoting  Christian  Knowledge!'   Stopping  there,  I  entirely 
accede  to  the  observations  made  by  the  counsel  for  the  Kespondents,„ 
that  we  have  here  that  which  is  merely  a  gift  of  residue  as 
such.    The  words  which  I  have  read  do  not  go  beyond  the  gift  of 
the  residue,  and  if  they  stood  alone  the  natural  inference  would, 
be  that  the  residue  was  to  be  ascertained  in  the  ordinary  way.  But 
then  that  gift  is  accompanied  by  explanatory  and  directory  words^. 
which  appear  to  me  not  to  apply  to  a  residue  already  ascertained,, 
but  to  apply  to  the  whole  of  the  personal  estate  of  the  testator,, 
and,  in  fact,  to  direct  the  mode  and  to  order  the  manner  and  form 
in  which  the  residue  is  to  be  ascertained ;  for  the  testator  con- 
tinues :  "  My  will  is,  and  I  expressly  direct  that  the  three  last-men- 
tioned legacies  or  bequests  shall  respectively  be  paid  and  satisfied 
out  of  such  part  of  my  personal  estate,"  that  is, "  my  whole  personal 
estate,"  "  as  can  lawfully  be  applied  to  the  payment  thereof,  and 
which  shall  be  reserved  by  my  trustees  or  trustee  for  the  time 
being  for  that  purpose."    Now  I  take  the  word  "  which,"  occurring 
in  the  last  clause,  to  relate  to  and  to  stand  for  the  words  "  the 
part  of  my  personal  estate  which  can  lawfully  be  applied  to  the 
payment  of  charitable  bequests,"  and  the  last  clause  to  amount  to  > 
this :  "  I  direct  that  the  part  of  my  personal  estate  which  lawfully 
can  he  applied  to  the  payment  of  charitable  bequests  shall  be  re- 
served by  my  trustees  or  trustee  for  the  time  being  for  the  purpose 
of  paying  and  satisfying  the  legacies  or  bequests  in  question."  I 
repeat,  then,  if  I  were  to  look  at  that  alone,  I  should  not  hesitate  ■ 
to  say  that  that  was  a  plain  and  sufficiently  intelligible  direction 
to  the  trustees  that  they  were  to  keep  in  hand,  or  at  all  events,  by 
accounting,  to  arrive  at  the  same  result  as  if  they  had  kept  in 
hand,  what  is  termed  the  pure  personalty  of  the  testator,  to  bring; 
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that  pure  personalty  to  bear,  as  far  as  it  could  properly  be  done, 
upon  the  payment,  and  in  order  to  eiSect  the  payment  which  is 
directed  to  be  made  in  the  gift  of  the  residue — in  other  words,  it 
would  be  equivalent,  to  use  technical  terms,  to  a  direction  that 
the  personal  estate  should,  as  the  Court  of  Chancery  calls  it,  be 
"  marshalled,"  so  as  to  give  to  the  charitable  legatees  under  the 
residue  the  fullest  benefit  that  could  be  given  to  them  with 
reference  to  the  pure  personal  estate. 

Then,  is  there  anything  in  any  other  part  of  the  will  which 
is  antagonistic  to  this,  and  which  will  be  set  aside  and  violently 
overridden  by  this  construction  ?  In  my  opinion  there  is  nothing 
at  all  inconsistent  with  this  construction.  The  part  principally  re- 
ferred to  as  inconsistent  was  the  introductory  clause,  by  which  the 
testator,  after  giving  his  leaseholds  and  ready  money  and  other 
personalty,  directs  that  out  of  the  moneys  to  arise  from  the  sale  of 
his  leasehold  estate,  and  from  the  sale  and  conversion  into  money 
of  such  parts  of  his  personal  estate  as  should  not  consist  of  money, 
and  out  of  the  ready  money  of  which  he  should  be  possessed  at  his 
death,  the  trustees  should  pay  his  funeral  and  testamentary  ex^ 
penses  and  debts,  and  the  legacies  bequeathed  by  his  will  or  any 
codicil  thereto,  and  should  invest  the  residue.  That  appears  to  me 
to  be  a  charging  of  the  whole  aggregate  fund  in  the  hands  of  the 
trustees  with  all  his  debts  and  legacies  and  administration  ex- 
penses. That  is  quite  consistent  with  an  intention,  on  the  part  of 
the  testator,  on  the  one  hand  that  those  entitled  to  those  payments 
should  have  the  security  of  the  whole  of  his  personal  estate,  and,  on 
the  other  hand,  that,  for  the  purpose  of  working  out  his  charitable 
intention  in  favour  of  his  residuary  legatees,  the  results,  as  a 
matter  of  money,  should  be  dealt  with  as  if  those  who  had  the 
two  funds  for  their  payment  took  their  payment  out  of  the  fund 
which  could  not  be  reached  by  the  charitable  legatees  to  whom  he 
had  given  the  residue.  It  appears  to  me  that  there  is  no  incon- 
sistency in  the  case.  Suppose  the  testator  had  said,  "  I  give  to  my 
trustees  all  my  leaseholds  and  mortgages  and  ready  money  to  pay 
my  debts  and  funeral  expenses  and  legacies,"  and  had  then  given 
pecuniary  legacies,  and  then  said,  as  to  his  residue,  expressly,  "  I 
give  my  residue  to  three  charities,  but  I  direct  that  my  assets 
shall  be  marshalled,  so  as  to  throw  them  as  far  as  possible  on  the 
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sistent, and  the  Court  would  know  how  to  work  out  the  provisions 
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Miles 

V. 


of  the  will. 

Then  it  is  said  that  if  that  construction  is  put  upon  the  gift  of 
Harrison,  the  residue,  it  will  be  inconsistent  with  the  gift  by  the  testator 
of  £100  pecuniary  legacy  to  the  Westmorland  Society  School. 
I  think  that  objection  has  been  sufficiently  answered  in  the  argu- 
ment. If,  as  I  assume,  the  gift  of  the  residue  amounts  to  a  direc- 
tion that  the  personal  estate  shall  be  marshalled,  a  direction  of 
that  kind  cannot  operate  to  defeat  in  toto  the  pecuniary  legacy  to 
the  charity  of  £100 ;  that  legacy  will  stand  upon  the  footing  upon 
which  it  would  have  stood  if  nothing  at  all  had  been  said  about 
marshalling  in  the  residuary  gift.  So  far  as  this  legacy  would  fall 
on  the  impure  personalty,  it  must  fail,  and,  inasmuch  as  the  essence 
of  marshalling  is  that  it  puts  those  only  to  marshall  who  have  got 
two  funds,  this  charitable  legatee,  having  only  one  fund,  will  not 
be  driven  to  marshall,  and  the  direction  to  marshall  will  not  be 
operative  as  against  it ;  and  it  will  be  paid  out  of  the  pure  per- 
sonalty according  to  the  proportion  which  it  bears  to  the  impure 
personalty.  It  appears  to  me,  therefore,  that  the  decree  of  the 
Vice-Chancellor  in  this  respect  must  be  altered,  and  that  a  direc- 
tion must  be  inserted  that  the  personal  estate  of  the  testator  is  to 
be  marshalled  in  the  usual  way,  so  that,  as  far  as  can  be  done,  the 
three  charities  taking  the  residue  are  to  be  paid.  Of  course  there 
will  be  an  intestacy  as  to  anything  beyond  that. 


Sir  W.  M.  James,  L.J.  :— 

I  am  entirely  of  the  same  opinion,  for  the  same  reasons ;  and 
I  so  entirely  agree  with  the  construction  the  Lord  Chancellor  has 
put  on  the  will,  that  I  do  not  think  it  necessary  to  add  anything. 


Sir  G.  Mellish,  L.J. : — 

I  am  also  of  the  same  opinion.  I  think  the  case  is  really  governed 
by  the  judgment  of  Lord  Selhorne  in  the  case  of  Wills  v.  Bourne  (1), 
for  the  will  in  that  case  was  substantially  the  same  as  this  will 
would  have  been  if  there  had  been  no  direction  to  reserve.  If  the 


(1)  Law  Rep.  16  Eq.  487. 
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direction  to  the  trustees  had  stopped  at  the  words,  "  And  my  will  L.  C. 
is,  and  I  expressly  direct,  that  the  last-mentioned  legacies  or 
bequests  shall  respectively  be  paid  and  satisfied  out  of  such  part  of 
my  personal  estate  as  can  be  lawfully  applied  to  the  payment 
thereof,"  then  that  case  would  have  been  directly  in  point :  and  Haki:ison. 
the  words  which  follow  seem  to  me  only  to  make  the  matter  still 
stronger  and  clearer  than  they  otherwise  would  have  been. 

Mr.  Lindley,  Q.C.,  asked  that  the  costs  of  the  suit,  including  the 
costs  of  the  appeal,  might  be  paid  out  of  the  impure  personalty. 
The  testator  had  thrown  the  testamentary  expenses  on  the  impure 
personalty,  and  that  included  the  costs  of  administering  the  estate. 
He  referred  to  Morrell  v.  Fisher  (!)  ;  Dolan  v.  Macdermot  (2). 

Mr.  Dickinson,  Q.C.,  Mr.  Greene,  Q.C.,  and  Mr.  Hardy,  Q.C., 
contended  that  the  costs  of  the  suit  ought  to  be  borne  rateably  by 
the  pure  and  impure  personalty.  They  were  not  testamentary  ex- 
penses :  Wigg  v.  Niclioll  (3) ;  Wills  v.  Bourne  (4). 

LoED  Cairns,  L.C.  : — 

The  estate  could  not  have  been  administered  without  the 
direction  of  the  Court.  We  think  that  all  the  costs  of  the  suit 
in  the  Court  below,  and  the  costs  of  the  executors  of  the  appeal, 
must  be  paid  out  of  the  impure  personalty.  The  other  parties 
will  pay  their  own  costs  of  the  appeal. 

Solicitors  for  the  Plaintiff :  Messrs.  Batty  &  Whitehouse. 

Solicitors  for  the  other  Parties :  Mr.  T.  Johnston,  agent  for 
Messrs.  Harrison  &  Son,  Kendal ;  Messrs.  W,  TatJiam  &  Son ; 
Messrs.  Scott  &  Son. 


(1)  4  De  G.  &  Sm.  422. 

(2)  Law  Rep.  3  Ch.  676. 


(3)  Law  Rep.  14  Eq.  92. 

(4)  Ibid.  16  Eq.  487. 
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In  an  affidavit  filed  by  the  public  officer  of  a  company  in  support  of  a 
debtor's  summons  be  was  described  as  the  registered  public  officer  of  the 
company,  but  the  affidavit  did  not  contain  an  express  statement  that  he  was 
such  public  officer :  and  it  contained  a  statement  that  he  was  authorized  to 
make  the  affidavit,  but  no  statement  that  he  was  authorized  to  sue  out  the 
debtor's  summons : — 

Heldj  that  the  affidavit  sufficiently  complied  with  Eule  15  of  the  Bank- 
ruptcy Bules,  1870. 

Where  a  debtor's  summons  is  sued  out  upon  a  dishonoured  bill  of  ex- 
change it  is  not  necessary  to  state  or  to  prove  the  debt  with  the  same 
strictness  as  in  an  action  at  law :  it  is  sufficient  to  state  it  so  that  the 
debtor  shall  not  be  misled. 

This  was  an  appeal  from  an  adjudication  of  bankruptcy  pro- 
nounced by  the  Chief  Judge  in  Bankruptcy. 

On  the  24th  of  October,  1873,  J.  H.  Barber,  the  manager  and. 
registered  public  officer  of  the  Sheffield  Banking  Comioany,  sued 
out  a  debtor's  summons  against  Emil  Lowenthal,  a  merchant,  then 
residing  at  Liverpool,  for  a  sum  of  £2483  14s.  9d,  due  to  the- 
company. 

The  summons,  which  was  according  to  form  No.  4  in  the 
schedule  to  the  Bankruptcy  Bules,  1870,  warned  the  debtor 
that  unless  he  paid  within  seven  days  to  the  Sheffield  Bank- 
ing  Company  the  sum  of  £2483  14s.  2d.  due  to  them,  or  com- 
pounded for  the  same,  he  would  have  committed  an  act  of  bank- 
ruptcy, on  which  he  might  be  declared  a  bankrupt,  on  a  petition 
being  presented  by  or  on  behalf  of  the  said  Sheffield  Banking 
Company. 

The  particulars  of  demand  accompanying  the  summons  were  as 
follows : — 

"  I,  James  Henry  Barter,  of  Sheffield,  the  manager  and  regis- 
tered public  officer  of  the  Sheffield  Banking  Company,  do  hereby 
apply  to  you  the  said  Emil  Lowenthal  for  and  also  demand  pay- 
ment from  you  of  the  sum  of  £2483  14s.  9d.  owing  by  you  to  the 
said  Sheffield  Banking  Company  as  the  indorsees  for  value  of  the^ 
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bills  of  exchange  specified  in  the  schedule  hereunder  written,  with 
the  expenses  occasioned  by  the  dishonour  thereof  respectively,  and 
the  interest  thereon." 

The  Schedule. 


Date  of  Bill. 
Sept.  23,  1872 
Nov.  4,1872 


Drawer. 


Emil 
Lowenthal. 
Do. 


Acceptor. 


Southarriy  Wike, 
&  Co. 
Do. 


Amount. 
£1497  13  0 
900    0  0 


When  due. 
Jan.  22,  1873 
March  1,  1873 


L.  C. 
and  L.  J.  M. 

1874 

Ex  parte 
Lowenthal. 

In  re 
Lowenthal. 


The  application  for  the  issue  of  the  summons  was  supported 
by  an  affirmation  made  by  Mr.  /.  JET.  Barber,  which  commenced  as 
follows : — 

James  Henry  Barber,  of  Sheffield,  the  manager  and  regis- 
tered public  officer  of  the  Sheffield  Banking  Comjpany,  established 
and  carrying  on  business  under  the  provisions  of  the  Act  7  Geo.  4, 
€.  46  (being  one  of  the  people  called  Quakers),  do  solemnly  and 
sincerely  affirm  and  declare,  that  I  am  duly  authorized  by  the 
said  Sheffield  BanMng  Comjpany  to  make  this  affirmation  on  its 
behalf."  The  affirmation  went  on  to  state  that  Lowenthal  was 
justly  and  truly  indebted  to  the  banking  company  in  the  sum 
of  £2483  14s.  9d  as  the  indorsees  for  valuable  consideration  of 
the  two  above-mentioned  bills  of  exchange,  but  it  did  not  state 
that  the  affirmant  was  authorized  to  demand  payment  of  the  debt 
or  to  sue  out  the  summons. 

The  summons  was  served  on  Lowenthal,  and  he  applied  to  the 
€ourt  to  dismiss  it.  In  support  of  his  application  he  made  an 
affidavit,  in  which  he  said,  I  am  not  indebted  or  not  liable  to 
the  said  Sheffield  BanMng  Comimny  in  the  sum  of  £2483  14s.  dd., 
or  any  part  thereof,  as  claimed  by  the  above  summons  and  par- 
ticulars of  demand  on  which  the  same  is  issued,  it  appearing  from 
the  said  particulars  of  the  said  company,  on  which  such  summons 
is  founded,  that  the  only  persons  whose  names  appear  on  sucli 
bills  are  the  drawer,  alleged  to  be  myself,  and  the  acceptors, 
alleged  to  be  Southam,  Wike,  &  Co.,  and  I  say  that  I  never  had  any 
dealings  or  transactions  with  the  said  Sheffield  BanMng  Company, 
nor  have  I  ever  had  dealings  or  transactions  with  the  said  firm  of 
Southam,  Wike,  &  Co.,  the  alleged  acceptors  of  the  said  bills." 

Upon  the  hearing  of  this  application,  it  was  objected  on  belialf 
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L.  C.      of  Lowenthal  that  neither  the  particulars  of  demand  nor  the 
aiulL.  J.  M.  g^fgj,jQrj^^j'Qjj  upon  which  the  summons  was  issued  stated  the  debt 
with  sufficient  distinctness.    It  was  also  objected  that  the  affirma- 

Ex  parte  |ion  did  not  shew  how  or  when  the  company  became  indorsees 
Lowenthal.  ^  ^  *' 

for  value,  and  that  the  bills  ought  to  have  been  produced,  but  they 

Lowenthal.  ^^j.^  ^q^^  rpj^^  Judge  of  the  Liverpool  County  Court  overruled  all 
these  objections,  and  ordered  Lowenthal  to  enter  into  a  bond,  in  the 
penal  sum  of  £4960,  with  two  sureties,  to  pay  what  should  be 
recovered  by  the  company  against  him  in  any  proceedings  for  the 
recovery  of  the  demand  mentioned  in  the  summons.  From  thi& 
order  Lowenthal  appealed  to  the  Chief  Judge,  who  agreed  with  the 
Judge  of  the  County  Court,  and  dismissed  the  appeal,  and  Lowen- 
thal again  appealed, 

Mr.  Little,  Q.C.,  and  Mr.  Yate  Lee,  for  the  Appellant : — 

In  the  first  place,  neither  the  particulars  of  demand  nor  the 
affirmation  stated  the  debt  with  sufficient  distinctness.  They  do- 
not  state  that  the  bills  of  exchange  had  been  presented  to  the 
acceptor  or  drawer,  nor  by  whom  they  had  been  indorsed  to  the 
banking  company.  These  things  must  have  been  proved  in  an 
action  at  law  on  the  bills,  and  they  ought  equally  to  be  proved  in 
a  debtor's  summons.  The  bills  were  not  produced  to  the  debtor, 
and  although  he  asked  for  their  production,  it  was  refused,  and 
the  County  Court  Judge  declined  to  order  them  to  be  produced* 
Again,  these  particulars  of  demand  are  in  the  name  of  the  public 
officer,  but  the  summons  is  taken  out  in  the  name  of  the  company. 
Moreover,  the  affirmation  of  the  public  officer  is  insufficient, 
because  it  does  not  expressly  state  that  the  affirmant  is  the  public 
officer  of  the  company,  nor  does  it  state  that  he  is  authorized  to 
sue  out  the  debtor's  summons,  as  required  by  the  15th  of  the 
BanJcruptcy  Bides,  1870.  The  County  Court  Judge,  therefore, 
had  no  discretion  as  to  requiring  security ;  but  he  was  bound  to 
dismiss  the  debtors  summons:  Chapman  v.  Milvain  (1);  In  re 
Hodges  (2) ;  Ex  parte  Wood  (3) ;  Ex  parte  Wier  (4) ;  Ex  parte 
Boehe  (5). 

(1)  5  Ex.  Gl.  (3)  4  D.  M.  &  G.  875. 

(2)  Law  TJop.  8  Cli.  204.  (4)  Law  Rep.  7  Ch.  319. 

(5)  Law  Pep.  3  Ch.  238. 
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TTIio  LoiiD  Justice  Mellish  referred  to  Ex  parte  Torldng-      L.  c. 

^  ,  ^  and  L.  J.  M. 
ton  (1).] 

^  ^-^  1874 


Mr.  G.  W.  Laivranee  (Mr.  Be  Gex,  Q.C.,  with  liim),  for  tlie    jr^r.  parte 
Sheffield  BanJdng  Company :—  Lowentual. 

In  re 

The  debt  was  stated  in  the  particulars  of  demand  with  sufficient  Lowenthal. 
clearness  for  the  debtor  to  know  what  the  claim  really  was,  and 
nothing  more  was  required.  On  the  other  hand,  the  debtor  made 
an  affidavit  in  which  he  studiously  avoided  pledging  his  oath  that 
he  was  not  indebted  to  the  banking  company.  Under  these  cir- 
cumstances there  was  a  'prima  facie  case  against  the  debtor,  and  it 
was  the  duty  of  the  Court  to  require  security  from  him.  With 
respect  to  the  affirmation  of  the  public  officer,  his  description  as 
the  registered  public  officer  of  the  company  was  sufficient  without 
an  express  statement  to  that  effect  in  the  body  of  the  affirmation : 
Allen  V.  Thompson  (2) ;  and  his  statement  that  he  was  authorized 
to  make  the  affirmation  was  equivalent  to  a  statement  that  he  was 
authorized  to  take  the  proceedings. 

Mr.  Littlej  in  reply. 

LoKD  Caiens,  L.C.  : — 

The  chief  question  for  our  decision  in  this  case  is  whether  there 
was  sufficient  evidence  of  the  debt  to  justify  the  County  Court 
Judge  in  requiring  the  security  which  he  ordered  the  debtor  to 
give.  The  affidavit  of  the  public  officer  of  the  bank  proved  that 
the  banking  company  were  the  holders  of  the  bills,  which  were 
described  by  their  amounts  and  dates,  and  of  which  the  debtor 
was  stated  to  be  the  drawer,  and  the  banking  company  the  in- 
dorsees for  value.  No  one  could  have  any  doubt,  on  the  face  of 
the  demand  and  of  the  affirmation,  that  the  banking  company 
claimed  from  Lowenthal  the  sum  in  question  as  indorsees  for 
value  of  the  bills.  In  this  state  of  things  Lowenthal  is  told  by  the 
Eules  that  if  he  can  shew  that  he  is  not  indebted,  he  must  make 
application  to  the  Eegistrar  to  dismiss  the  debtor's  summons  by 
filing  an  affidavit  that  he  is  not  so  indebted.  He  does  make  the 
application  and  files  an  affidavit.  If  he  had  sworn  that  he  was 
not  indebted,  or  that  he  was  not  the  drawer  of  the  bills,  I  should 
(1)  Ante,  p.  29S.  (2)  2  Jur.  (N.S.)  451. 
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L.  c.      have  thought  that  he  had  shifted  the  burden  of  proof  of  the  debt 
'  *   '  on  the  creditors.    But  in  place  of  that  he  filed  an  affidavit,  in 
which  he  says  that  he  is  not  indebted,  qualified  by  an  alternative 
L^:^THAL  statement,  which  is  an  argument  by  which  he  seeks  to  shew  that 
In  re      be  could  uot  be  liable  at  law.    This  is  as  far  removed  as  possible 
from  an  affidavit  which  I  should  expect  from  a  person  denying  the 
debt.    On  that  affidavit  the  Judge  was,  in  my  opinion,  justified  in 
calling  on  the  debtor  for  security,  and  would  not  have  discharged 
his  duty  if  he  had  not  done  so.    It  is  said  that  the  production  of 
the  bills  was  asked  for  by  the  debtor,  but  that  they  were  not  pro- 
duced.   I  should  have  been  better  pleased  if  the  Judge  had 
ordered  the  production  of  the  bills ;  but  it  is  a  matter  which  was 
within  the  discretion  of  the  Judge,  and  his  decision  is  not  a  mis- 
carriage which  would  justify  us  in  interfering  with  his  order.  On 
this  point,  therefore,  the  appeal  fails. 

Then  there  are  two  objections  to  the  summons  of  a  technical 
kind.  .First,  it  is  said  that  the  affirmation  does  not  state  expressly 
that  Barber  was  the  public  officer.  I  think  that,  as  he  is  described 
as  the  public  officer,  the  fact  is  sufficiently  stated.  If  he  was  not 
really  the  public  officer,  he  would  have  been  liable  on  that  affidavit 
for  false  swearing. 

Secondly,  it  is  said  that  the  affidavit  does  not  state  that  he  was 
authorized  to  sue  out  the  debtor's  summons.  That  point  does  not 
appear  to  have  been  argued  before  the  County  Court  Judge ;  it  is 
not  mentioned  in  his  judgment.  But  I  am  of  opinion  that  the 
objection  is  not  tenable,  and  that  the  deponent  does  substantially 
state  that  he  was  authorized  to  take  the  proceeding ;  for  he  states 
that  he  "  is  authorized  to  make  this  affirmation,"  that  is,  to  take 
the  initiative  in  this  proceeding ;  and  I  think  tliat  would  carry  with 
it  the  authority  to  sue  out  the  summons.  But  if  there  is  any  doubt 
upon  the  point,  I  think  it  is  covered  by  the  principle  laid  down  in 
the  19th  section,  which  provides  that  no  objection  can  be  allowed  to 
the  particulars  unless  the  Court  shall  consider  that  the  debtor  has 
been  misled  by  them.    The  appeal  must,  therefore,  be  dismissed. 

8iR  G.  Mellish,  L.J.  :— 

I  am  of  the  same  opinion.  The  first  question  is,  whether  there 
were  materials  before  the  County  Court  Judge  on  which  it  was 
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right  for  him  to  issue  the  debtor's  summons.    For,  although  the      L.  C. 
debtor  is  required  to  make  the  affidavit  in  support  of  his  applica- 

1874 

tion,  yet  he  may  object  that  there  were  no  materials  on  which  the  .^v^ 
Court  could  issue  the  debtor  s  summons.    First,  it  is  said  that  this  l^^^^l 
summons  is  taken  out  in  the  name  of  the  banking  company  instead      jn  re 
of  the  public  officer.    It  is  really  the  debt  of  the  bank,  although  Lowenthal. 
the  summons  is  de  facto  sued  out  by  the  public  officer.    And  as 
there  is  no  form  given  in  the  schedule  for  suing  out  a  summons 
for  a  debt  due  to  a  company,  I  think  they  were  justified  in  not 
altering  the  form  given  in  the  Act  for  ordinary  cases. 

It  is  also  objected  that  there  was  no  sufficient  affidavit  of  the 
debt.  It  is  true  that  the  affirmation  does  not  go  through  all  the 
details  which  are  set  out  in  a  declaration  at  law,  but  it  states  that 
the  debtor  was  indebted  on  a  bill  of  exchange,  the  particulars  and 
amount  of  which  are  given,  and  I  think  that  was  sufficient. 

Then  it  is  objected  that  the  affirmation  did  not  comply  with  the 
15th  rule,  which  says  that  the  public  officer  is  to  make  an  affidavit 
stating  that  he  is  such  public  officer.  On  the  authority  of 
Allen  V.  Thomjpson  (1)  there  is  no  doubt  that  it  is  sufficient  that  he 
described  himself  in  the  affirmation  as  the  public  officer  of  the 
bank.  That  case  was  not  cited  in  Ex  parte  TorJcingrton  (2),  in 
which  case  there  were  also  other  ii  regularities  in  the  affidavit 
upon  which  the  decision  of  the  Court  was  founded. 

Then  it  is  said  that  it  is  not  stated  in  the  public  officer's  affir- 
mation that  he  was  authorized  to  sue  out  the  summons.  But  he 
says  that  he  was  authorized  "to  make  this  affirmation."  It 
appears  to  me  very  probable  that  the  word  "affirmation"  was 
simply  a  mistake  for  "  application  " ;  but  however  that  may  be,  it 
was  impossible  that  he  should  be  authorized  to  make  the  affirma- 
tion without  being  also  authorized  to  sue  out  the  summons.  I 
think,  therefore,  that  is  sufficient. 

Was,  then,  the  debtor  entitled  to  call  upon  the  Judge  to  dismiss 
the  summons  without  requiring  him  to  give  security?  If  the 
debtor  proves  absolutely  that  there  is  no  debt,  the  summons  is 
to  be  dismissetl ;  but  if  he  does  not  do  this,  and  if  there  is  a 
question  to  be  tried,  the  Judge  has  a  discretion,  and  if  on  the 
balance  of  evidence  he  thinks  there  is  a  probability  that  a  good 
(1)  2  Jur.  (N.S.)  451.  (2^  Ante,  p.  298. 
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L.  C.  defence  will  be  made  out,  usually  no  security  is  required ;  but  if 
and  L.  J.  M.  ^^^.^  made  out  to  liis  satisfaction,  it  is  right  that  he  should 

require  security.    In  the  present  case  the  affidavit  of  the  debtor 
Ex  'parte  manifestly  insufficient.    No  one  can  present  a  petition  for 

LOWENTHAL.         ^  r  r 

In  re  adjudication  of  bankruptcy  on  this  summons  except  the  Sheffield 
BanMng  Comjpany,  and  when  the  petition  is  heard,  the  question 
of  the  debt  will  have  to  be  tried.  Therefore  no  injury  will  be 
done  to  him  even  if  he  is  unable  to  give  security. 

Solicitor  for  the  Appellant :  Mr.  S".  G.  Field,  agent  for  Mr.  T. 
Etty,  Liverpool 

Solicitors  for  the  Bank :  Messrs.  Phelps  <&  Sidgwick,  agents  for 
Messrs.  Sale  &  Co,,  Manchester, 
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POWELL  DUFFRYN  STEAM  COAL  COMPANY  v.  TAFF     L.  JJ. 

YALE  EAILWAY  COMPANY.  1874 

[1872    P.    27.]  mi9,21. 

liaihuays  Clauses  Act,  1845,  ss.  76,  92 —  Use  of  Eailway — Injunction — Sjpecific 

Ferformance. 

A  railway  company  having  refused  to  allow  the  Plaintiffs  to  run  engines 
and  carriages  over  part  of  their  line  under  the  powers  of  the  Railways  Clauses 
Act,  1845,  s.  92,  the  Plaintiffs  filed  their  bill  for  an  injunction  to  restrain 
the  company  from  preventing  their  exercise  of  the  right : — 

Held  (affirming  the  decision  of  Hall,  V.C.),  that,  inasmuch  as  the  Plaintiffs 
could  not  run  over  the  line  unless  the  points  and  signals  on  the  line  were 
properly  worked  by  the  railway  company,  this  Court  could  not  grant  relief, 
as  it  does  not  order  the  performance  of  a  continuous  act  like  working  signals, 
the  doing  of  which  requires  continuous  attention,  and  cannot  be  seen  to  by 
the  Court. 

This  was  an  appeal  by  the  Plaintiffs  from  a  decree  of  Vice- 
Chancellor  Hall,  dismissing  their  bill  with  costs. 

The  Defendants  were  lessees  of  the  Aherdare  Eailway,  and  were 
working  it  under  Acts  of  Parliament  with  which  the  Bailwaysfilauses 
Consolidation  Act,  1845,  was  incorporated. 

Part  of  the  Aherdare  Eailway  extended  from  Ahergwaur,  near 
Treaman  Station,  to  Mountain  Ash  Station,  sl  distance  of  between 
two  and  three  miles.  At  Ahergwaur  the  Plaintiffs  had  a  colliery 
with  a  siding  running  into  the  railway  near  the  Treaman  Station, 
and  they  had  two  other  collieries  with  a  siding  running  into  the 
railway  at  that  station.  At  Mountain  Ash  Station  the  railway  com- 
municated with  the  Great  Western  Eailway, 

For  some  years  the  coal  raised  from  the  Plaintiffs'  collieries  had 
been  carried  by  the  Defendant  company,  but  in  1871  the  Plaintiffs, 
in  order  to  save  expense,  became  desirous  of  carrying  it  themselves 
over  the  Defendants'  railway  between  Ahergwaur  and  Mountain 
Ash,  and  on  the  12th  of  December,  1871,  gave  the  Taff  Vale  Com- 
j^any  notice  that  the  Plaintiffs,  pursuant  to  the  provisions  of  the 
Eailway s  Clauses  Consolidation  Act,  1845,  and  especially  sect.  92, 
desired  to  use  with  the  engine  and  carriages  thereinafter  mentioned 
so  much  of  the  Aherdare  Eailway  as  extended  from  Ahergwaur  to 
Mountain  Ash;  that  the  engine  was  called  the  Progress,  and 

2  J^2  1 
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L.  JJ.     might  be  inspected  at  Aheraman  at  any  time,  and  that  the  waggons 
1874      were  those  mentioned  in  a  list  at  the  foot  of  the  notice.    On  the 
Powell    23rd  of  December  the  Defendants'  secretary  wrote  to  say  that  the 
sSImToIl  ^^^^^      inspected  on  the  28th.    On  the  27th  the  Plain- 

^  CoMPANT  tifis'  secretary  wrote  to  the  Defendants'  secretary,  saying  that,  ta 
TaffVale  pre  vent,  any  misunderstanding  as  to  the  suitability  of  the  engines 
proposed  to  be  used,  the  Plaintiffs  were  now  intending  to  use  the 
locomotive  engines  belonging  to  the  Bhymney  Railway  Company, 
which  had  been  already  approved  by  the  Defendants  and  were 
then  running  over  their  line,  and  that  on  the  next  day  he  should 
be  prepared  to  submit  the  proposed  times  of  running  the  engines- 
and  trains.  On  the  3rd  of  January,  1872,  the  Plaintiffs'  secretary 
sent  a  time-table  of  the  proposed  times  of  five  up-trains  and  five 
down-trains  between  Treaman  and  Mountain  Ash,  No  answer 
having  been  received,  the  Plaintiffs'  secretary,  on  the  23rd  of 
January,  wrote  again,  stating  that  on  and  from  Thursday,  the  1st 
of  Februaiy,  the  Plaintiffs  would  run  trains  according  to  the  time- 
table, and  that  the  engines  would  be  those  belonging  to  the  Bhyrrh" 
ney  Bailway  Company  then  running  on  the  Defendants'  railway, 
and  the  carriages  those  mentioned  in  the  former  notice. 

On  the  31st  of  January  the  secretary  of  the  Defendants  replied 
by  a  letter,  in  which  he  stated  that  the  Defendants  protested  against 
what  was  in  effect  giving  the  Bhymney  Company  running  powers 
over  their  line,  and  said  that  the  Defendants  had  received  no 
notice  pursuant  to  8  Vict.  c.  20,  s.  115,  as  to  the  engines  proposed 
to  be  used,  and  would  not  allow  the  trains  to  run  as  proposed  by 
the  letter  of  the  23rd. 

On  the  1st  of  February,  1872,  an  engineer  went  on  behalf  of  the 
Plaintiffs  to  Mountain  Ash  Station  to  take  one  of  the  Bhymney 
engines  with  a  train  of  empty  waggons  to  the  Treaman  siding,  butr 
found  that  the  gates  were  locked  so  as  to  prevent  it  passing  on  to 
the  line.  He  saw  the  traffic  manager,  who  said,  "  I  have  no  instruc- 
tions about  your  running  on  our  line,  and  if  you  insist  you  must 
take  the  responsibility ;  but  our  men  shall  not  move  the  signals 
for  you,"  or  to  that  effect.  The  engineer  replied,  If  that  is  the 
case  we  cannot  proceed."  The  train  accordingly,  after  some  delay^ 
was  run  back. 

On  the  8th  of  February,  1872,  the  bill  was  filed,  praying  for  an 
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mjunction  to  restrain  the  Defendants,  their  servants,  and  agents      L.  JJ, 
from  locking  the  gates  or  permitting  them  to  be  locked,  and  from  i874 
keeping  or  permitting  them  to  be  kept  locked,  and  from  making  or  powell 
permitting  any  other  obstruction,  or  doing  or  permitting  any  other  g^^^^Q^^ 
thing  so  as  to  prevent  or  interfere  with  the  proposed  use  of  the  Company 
railway  by  the  Plaintiffs ;  and  for  damages.  Tapf  Vale 

The  Plaintiffs,  on  the  7th  of  March,  1872,  moved  before  Vice- 
dhancellor  WicJcens  for  an  injunction,  which  his  Honour  declined 
to  grant  on  the  ground  that  the  working  of  the  signals  on  the  De- 
fendants' line  was  necessary  to  enable  the  Plaintiffs  to  run  over  it, 
and  that  the  Court  could  neither  bind  the  Defendants  to  allow  the 
Plaintiffs  to  work  the  signals,  nor  compel  the  Defendants  them- 
selves to  work  them. 

The  bill  was  afterwards  amended  by  introducing  an  allegation 
that,  with  regard  to  any  signals  put  up  by  the  Defendants,  the  De- 
fendants' tolls  included  their  remuneration  for  all  charges  for  such 
signals,  and  for  the  use  of  the  points  and  for  signalmen  and  points- 
men, and  all  other  expenses  incidental  to  the  ordinary  working 
and  use  of  their  line  by  engines  and  carriages  not  belonging  to 
them,  and  that  the  Defendants  were  not  entitled  to  use  the  signals 
or  points  in  such  a  manner  as  to  obstruct  the  use  of  the  railway  by 
the  Plaintiffs  as  proposed,  but  that  the  Defendants  were  bound  to 
make  and  permit,  as  an  incident  to  such  user  by  the  Plaintiffs,  a 
proper  use  of  the  points  and  signals  ;  and  a  further  allegation  that 
there  was  no  practical  difficulty  arising  from  signals,  points,  or 
other  causes  in  giving  effect  to  the  right  of  user  by  the  Plaintiffs, 
and  that  in  fact  similar  rights  of  user  were  daily  exercised  over 
various  other  railways  in  the  kingdom. 

On  the  9th  of  December,  1873,  the  bill  was  dismissed  with  costs 
by  Yice-Chancellor  Hall,  His  Honour  being  of  opinion  that,  though 
the  Plaintiffs  had  a  statutory  right  to  use  the  railway  on  fulfilling 
the  requisite  conditions,  yet,  as  it  could  not  be  used  without  the 
points  and  signals,  the  Court  could  not  grant  any  relief,  for  that 
the  Court  could  not  give  directions  as  to  acts  of  such  a  nature 
r4}hat  it  could  not  see  to  their  being  performed. 

Mr.  Greene,  Q.C.,  and  Mr.  Marten,  Q.C.,  for  the  Appellants: — 
We  have  a  statutory  right  to  use  the  railway  under  the  Eailicmjs 
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L.  J  J.  Clauses  Consolidation  Act,  1845,  s.  92,  and  we  seek  to  have  that 

1874  right  protected.    In  Bell  v.  Midland  Bailway  Company  (1)  the 

Powell  CJourt  interfered  to  protect  statutory  rights  under  the  Act,  and  in 

sSam'^oal  ^^^^  Cheshire  Bailway  Comj^any  (2)  it  interfered,  by  way 

Company  of  specific  performance,  to  make  a  railway  company  construct  and 

Taff\ale  maintain  a  siding. 
Eailway  Co. 

■ —  [The  LoED  Justice  James  : — I  doubt  whether  this  Court  can 
give  effect  to  the  rights  conferred  by  sect.  92.  As  far  as  my 
experience  goes,  the  Court  has  never  ordered  anything  which 
involves  doing  something  from  day  to  day  for  an  indefinite 
period. 

The  LoED  Justice  Mellish  : — feel  the  same  doubt,  and  am 
disposed  to  think  that  a  Court  of  Common  Law  would  feel  the 
same  difficulty  as  to  a  mandamus.  A  Court  can  only  order  the 
doing  something  which  has  to  be  done  once  for  all,  so  that  the 
Court  can  see  to  its  being  done.  The  Bailivays  Clauses  Act  was 
passed  at  a  time  when  the  working  of  railways  was  not  well  under- 
stood. The  Legislature  seems  to  have  considered  that  there  was 
no  more  difficulty  about  running  over  a  railway  than  along  a  turn- 
pike road.  It  is  found  now  that  the  use  of  points  and  signals  is 
required  ;  but  how  can  the  Court  see  to  the  Defendants  working 
them  day  after  day  for  a  series  of  years  ?] 

The  Defendants  would  only  have  to  go  on  working  the  points 
and  signals  as  they  do.  The  necessary  use  of  them  is  included  in 
the  use  of  the  line:  Midland  Bailway  Comjoany  v.  Amhergate 
Bailway  Company  (3) ;  and  the  bye  laws  provide  for  the  manage- 
ment of  the  line. 

[Sects.  76,  108,  115,  were  also  referred  to.] 

The  LoED  Justice  Mellish  : — I  do  not  see  anything  in  the 
Act  that  authorizes  you  to  get  the  benefit  of  the  services  of  the 
Defendants'  servants. 

Mr.  Lindley,  Q.C.  (Mr.  CracJcnall  with  him),  for  the  Defendants,, 
was  heard  as  to  costs  only. 


(1)  3  De  G.  &  J.  673.  (2)  Law  Eep.  13  Eq.  44. 

(3)  10  Hare,  359. 
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SiK  W.  M.  James,  L  J. l.  jj. 
I  am  of  opinion  in  this  case  that  the  judgment  of  the  Yice-  ^^^^ 


Chancellor  cannot  be  disturbed.    True  it  is  that,  under  the  76th  ^^well 
and  92nd  sections  of  the  Bailways  Clauses  Consolidation  Act,  the  Stea>i  Coal 
Plaintiffs  appear  to  have  the  right  given  to  them  of  using  this  ^^^^^^^ 
railway  with  their  engines,  but,  as  pointed  out  by  Vice-Chancellor  -^^^J^^^ 

Wickens,  and  afterwards  by  Vice-Chancellor  Eall,  it  is  impossible   

for  them  to  exercise  that  right  without  danger,  unless  there  is  a 
continuous  use  of  the  signals  and  of  the  points  by  the  Defendants' 
own  people.  Now  it  is,  I  think,  impossible  to  say  that  a  company 
ought  to  be  compelled  by  this  Court  to  trust  its  points  and  signals, 
upon  which  so  much  of  the  safety  of  mankind  now  depends,  to  any 
other  persons  than  its  own  pointsmen  and  its  own  signalmen.  If, 
therefore,  relief  is  given  to  the  Plaintiffs,  it  must  in  substance 
involve  ordering  the  Defendants  to  work  the  points  and  signals. 
But  it  is  not  the  practice  of  this  Court  to  compel  by  injunction 
either  a  company  or  an  individual  to  do  a  continuous  act  which 
requires  the  continuous  employment  of  people.  The  Court  will  in 
a  proper  case  restrain  a  man  from  singing  at  one  theatre,  but  it 
will  not  undertake  to  compel  him  to  sing  at  another;  it  may 
restrain  him  from  writing  a  book  for  one  publisher,  but  it  cannot 
compel  him  to  write  a  book  for  another.  Where  what  is  required 
is  not  merely  to  restrain  a  party  from  doing  an  act  of  wrong,  but 
to  oblige  him  to  do  some  continuous  act  involving  labour  and 
care,  the  Court  has  never  found  its  way  to  do  this  by  injunction. 
Both  the  learned  Vice-Chancellors  say  that  in  all  their  experience 
they  have  never  known  such  an  injunction  granted.  My  experience 
is  the  same.  I  think,  therefore,  that  the  order  dismissing  the  bill 
must  remain  affirmed.  At  the  same  time  it  is  to  be  observed  that 
the  Plaintiffs  come  here  to  enforce  a  right  which  the  Act  of  Parlia- 
ment gives  them,  and  which  the  Legislature  intended  them  to 
have,  and  that  they  do  not  fail  on  the  merits,  the  question  as  to 
the  approval  of  the  engines  being  a  mere  thing  thrown  in,  and  the 
real  question  between  the  parties  having  throughout  been  whether 
the  Plaintiffs  have  a  right  to  use  the  railway  at  all.  The  Plaintiffs 
fail  only  because  of  the  difficulty  in  the  way  of  this  Court's 
enforcing  such  a  right — a  difficulty  which  to  my  mind  is  insuper- 
able.   As  their  case,  then,  fails,  not  on  the  merits,  but  on  the 
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L.  JJ.  ground  of  the  difficulty  in  giving  them  a  remedy,  I  think  that  the 

1874  bill  should  be  dismissed  without  costs. 
Powell 

sx"r  col.  Mellish,  L.  J. :- 

Company        j-  n 

^  1  am  01  the  same  opinion. 

Taff  Vale 

Railway  Co.     gojieitors :  Messrs.  Field,  Roscoe,  &  Co. ;  Messrs.  Bircham  &  Go, 


McCLEAN  V,  KENNAED. 
[1870   M.  239.] 

Partners — Joint  Contract — Death  of  one  Contractor — Share  of  Profits — Blank 
in  Agreement — Parties  to  Agreement — Evidence  of  Intention. 

Five  contractors  jointly  contracted  to  build  a  harbour,  the  building  of 
which  would  take  at  least  five  years.  Soon  afterwards  one  of  the  contractors 
died : — 

Heldj  that  his  estate  was  entitled  to  share  in  the  profits  of  the  contract ; 
and  that  those  profits  were  to  be  the  actual  profits  ascertained  when  the 
contract  was  completed,  and  not  by  valuation  or  by  sale  of  the  contract. 

Ambler  v.  Bolton  (1)  distinguished. 

The  deceased  contractor  named  in  his  will  three  executors.  Before  the 
will  was  proved,  the  four  other  contractors  signed  an  agreement,  in  which 
they,  and  also  the  executors  of  the  will,  were  the  parties,  a  blank  being  left 
for  the  names  of  the  executors.  The  will  was  afterwards  proved  by  two  only 
of  the  executors,  and  those  two  executors  then  signed  the  agreement  :— 

Held,  on  the  construction  of  the  agreement,  that,  though  signed  by  two 
only  of  the  executors,  it  was  binding  on  the  other  contractors  : 

Held,  also,  that  no  regard  could  be  paid  to  evidence  that  the  other  con- 
tractors expected  the  concurrence  of  the  third  executor,  and  would  not  have 
entered  into  the  agreement  if  they  had  been  aware  that  he  would  renounce. 

Decree  of  Bacon,  V.C,  reversed. 

In  the  years  1868  and  1869  negotiations  as  to  the  construction  of 
a  harbour  at  Alexandria  were  going  on  between  the  Egyptian 
Government  on  the  one  side,  and  W,  B.  Greenfield  and  B,  W, 
Kennard  on  the  other  side.  On  the  23rd  of  August,  1869,  B,  W, 
Kennard,  G,  Elliot,  J,  B.  McClean,  J.  Ahernethy,  and  W.  B.  Green- 
field, as  contractors,  addressed  a  letter  to  Nuhar  Pacha,  the  Egyptian 
envoy,  accepting  the  terms  proposed  by  him  for  the  works  at  Alex- 
(1)  Law  Rep.  U  Eq.  427. 


1874 
Feb.  23. 
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andria,    No  articles  of  partnership  were  made  between  tlie  five     L.  jj. 
contractors,  but  it  was  agreed  that  the  profits  and  losses  should  be  i874 
shared  equally.    It  was  estimated  that  the  works  would  cost  mcClean 
£2,000,000,  and  take  five  years  for  their  completion,  and  according  j^^j^^^j^^^ 

to  the  statement  of  the  Plaintiffs  the  terms  of  payment,  and  several   

other  important  matters,  remained  unsettled  when,  on  the  11th  of 
January,  1870,  B.  W,  Kennard  died.  By  his  will  he  appointed 
his  brother,  /.  P.  Kennard,  and  his  sons,  jET.  /.  Kennard  and 
E.  Kennard,  executors  and  trustees  thereof,  and  gave  the  trustees 
power  to  carry  on  any  trade  or  business  in  which  any  part  of  his 
property  might  be  invested.  On  the  11th  of  March,  1870,  a  letter 
was  received  from  the  Egyptian  Government,  which,  as  the  Plain- 
tiffs alleged,  introduced  new  terms  into  the  agreement  as  to  the 
works  at  Alexandria,  and  was  assented  to  by  the  four  surviving 
contractors.  Much  discussion  took  place  as  to  the  interest  which 
the  estate  of  B.  W.  Kennard  took  in  the  contract ;  the  other  four 
contractors  contending  that  they  were  not  obliged  to  take  into 
partnership  his  executors,  though  they  were  willing  to  pay  the 
executors  the  fair  value  of  his  interest. 

Ultimately,  by  the  intervention  of  Sir  W.  Brahe,  terms  were 
arranged,  and  Sir  W.  Brahe  drew  an  agreement  as  follows : — 

"  Memorandum  of  agreement,  made  the  20th  day  of  May,  one 
thousand  eight  hundred  and  seventy,  between  the  undersigned 
William  Bunce  Greenfield,  of  Great  George  Street,  Westminster, 
Esquire ;  George  Elliot,  of  the  same  place.  Esquire,  M.P. ;  John 
Bohinson  McClean,  of  the  same  place.  Esquire,  M.P. ;  James  Aher- 
nethy,  of  Belahay  Street,  Westminster,  Esquire ;  and 

,  executors  and  trustees  of  the  will  of  the  late 
Bohert  William  Kennard,  deceased : — Whereas  the  parties  hereto 
are  jointly  interested  as  co-contractors  in  a  contract  entered  into 
with  his  Highness  the  Khedive  of  Egypt  for  the  execution  of 
certain  works  in  the  harbour  at  Alexandria,  and  it  has  been  agreed  . 
between  them  as  follows  : — 

"  1.  The  contract  to  be  carried  out  on  joint  account  of  the  co-con- 
tractors, and  in  the  best  interests  of  all  concerned  in  the  contract. 
All  the  co-contractors  will  contribute  in  equal  shares  towards  the 
expenses  of  carrying  it  out. 
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L.  JJ.  2.  The  executors  and  trustees  of  the  will  of  the  late  Robert 

1874       William  Kennard  to  be  sleeping  partners,  the  acting  partners  being 
McClean    Messrs.  McClean,  Elliot,  Greenjieldj  and  Abernethy,  who  are  to  give 
Kennaed         necessary  personal  superintendence  in  carrying  out  the  con- 
*  tract." 

"13.  In  the  event  of  the  death  of  any  of  the  acting  partners 
before  the  completion  of  the  contract,  the  personal  representatives 
of  such  deceased  partner  to  be  sleeping  partners,  in  the  same  . 
manner  as  Mr.  Bohert  William  Kennard's  executors  and  trustees ; 
the  active  management  of  the  affairs  of  the  co-partnership  remain- 
ing with  the  surviving  acting  partners." 

"15.  The  agreement  is  to  be  binding  as  between  themselves 
upon  the  parties  whose  signatures  are  hereto  annexed  as  from  the 
date  hereof,  and  upon  the  executors  and  trustees  of  Mr.  Bohert 
William  Kennard  as  soon  as  they  have  signed  the  same." 

Four  copies  of  this  agreement  were  made,  and  some  of  the  copies 
were,  on  or  about  the  20th  of  May,  1870,  signed  by  J.  B.  McClean, 
G.  Elliot,  J.  Ahernethy,  and  W.  B.  Greenfield,  the  blank  for  the 
names  of  the  executors  and  trustees  still  remaining. 

On  the  21st  of  May,  1870,  the  will  of  B.  W.  Kennard  was 
proved  by  H.  J.  Kennard  and  E.  Kennard  alone  ;  and  by  a  deed 
poll  dated  the  8th  of  June,  1870,  J.  P.  Kennard  disclaimed  the 
trusts  of  the  will.  J,  Kennard  and  E.  Kennard^  afterwards 
signed  a  copy  of  the  agreement,  and  on  the  4th  of  July,  1870, 
wrote  to  Sir  W.  Dralce,  informing  him  that  they  had  done  so,  and 
that  they  wished  to  sign  the  duplicate. 

On  the  20th  of  November,  1870,  the  bill  in  this  suit  was  filed  by 
J.  B.  McClean  and  G.  Elliot  (to  whom  /.  Ahernethy  had  assigned  his 
interest)  against  H.  J.  Kennard,  E.  Kennard,  and  W.  B.  Greenfield, 
stating,  amongst  other  things,  as  above  stated,  and  that  the  Plaintiffs 
knew  that  J.  P.  Kennard  had  been  appointed  executor  and  trustee 
of  the  will ;  that  the  Plaintiffs  were  not  informed  that  he  intended 
to  disclaim ;  that  wherever  the  words  '*  executors  and  trustees  "  were 
used  the  Plaintiffs  understood  them  to  include  «7.  P.  Kennard; 
and  that  H.  J.  Kennard  and  E.  Kennard  knew  perfectly  well 
that  those  words  were  used  in  that  sense,  and  in  no  other.  That  the 
Plaintiffs  knew  that  J.  P.  Kennard  was  a  man  of  large  fortune ; 
but  that  the  other  executors  had  little  except  what  they  derived 
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from  their  father,  who  had  seven  other  children  ;  and  that  tlie      L.  JJ. 

Pkintiffs  never  intended  to  admit  them  alone  into  the  partnership.  1874 

That  until  the  letter  of  the  4th  of  July,  1870,  was  received,  the  mcClean 

Plaintiffs  were  not  aware  that  /.  P.  Kennard  had  disclaimed  :  and 

'  Kennard. 

that  ever  since  the  receipt  of  that  letter  they  had  refused  to  allow   

H.  J.  Kennard  and  E.  Kennard  to  sign  the  duplicates  of  the 
agreement.  The  bill  also  raised  a  question  as  to  the  effect  of  a 
settlement  of  part  of  his  property  made  by  B.  W,  Kennard,  which 
question  was  held  not  to  affect  the  decision.  And  the  bill  prayed 
a  declaration  that  the  agreement  was  void,  and  ought  to  be  deli- 
vered up  to  be  cancelled ;  and  that  the  rights  of  the  parties  might 
be  determined  by  the  Court ;  and  if  the  Court  should  be  of  opinion 
that  a  partnership  existed  between  the  Plaintiffs  and  H.  J.  Kennard 
and  E.  Kennard,  then  that  such  partnership  might  be  wound  up, 
or  dissolved  in  the  usual  manner. 

jBT.  /.  Kennard  and  E.  Kennard,  by  their  answer,  said  that  the 
proving  of  the  will  of  B.  W.  Kennard  had  been  delayed  because  a 
caveat  had  been  entered  against  it ;  and  that  the  proof  on  the  21st 
of  May  had  no  reference  to  the  agreement.  They  also  said  that 
the  Plaintiffs  were  always  aware  that  /.  P.  Kennard  did  not  intend 
to  prove  the  will.  They  also  said  that  B.  W,  Kennard  had  spent 
above  £1000  in  the  preliminary  survey  and  in  expenses  relating 
to  the  contract. 

Both  sides  entered  into  evidence,  the  effect  of  which  is  stated  in 
the  judgments  of  their  Lordships. 

The  Vice-Chancellor  Bacon  made  a  decree  setting  aside  the 
agreement,  and  directing  the  interest  of  the  executors  in  the  con- 
tract to  be  valued  (1).  The  Defendants  H.  J,  Kennard  and 
E.  Kennard  appealed. 

(1)  1873.  June  25.  opinion,  entitled  to  an  equal  share  in 

^     ^  ^    ^  the  then  beneficial  value  of  the  conces- 

Sir  James  Bacon,  V.Cafter  stating     ^.^^       ^^^^^.^^^ .         ^  ^^.^^ 

the  facts  as  to  the  making  of  the  con-  ^^^^^^^  ^^^^^  ^^^^  ^^^^^  ^.^  ^^^^^  ^.^ 

tract,  continued:-  ^^^^^e  would  not  be  in  any  degree 

Up  to  that  time,  as  a  member  of  that  liable  for  losses,  if  losses  had  subse- 

partnership  at  will,  without  any  written  quently  occurred.    The  burthen  of  ful- 

articles  or  stipulations,  B.  W,  Kennard  filling  the  contract  rested  upon  the 

was  entitled  to  share  in  the  profits,  and  survivors.    All  that  they  did  after 

was  liable  to  bear  his  share  of  losses,  if  Mr.  Kennard's  death  was  at  their  own 

there  had  been  any,  and  was,  in  my  risk.  The  relation  which  had  subsisted  ' 
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L.  JJ. 
1874 
McClean 

V. 

Kennard. 


Mr.  Ka^,  Q.C.,  and  Mr.  Crachiall,  for  the  Appellants  : — 
We  succeeded  to  the  rights  and  liabilities  of  our  testator,  and 
are  entitled  to  the  profits  of  the  contract,  whatever  they  may  be. 


between  tlaem  was  determined,  not  by 
any  act  of  theirs,  but  by  that  inevitable 
accident  which  had  deprived  them  of 
the  co-operation  and  of  the  co-Hability 
of  their  late  partner,  and  which  had 
made  them  personally  the  sole  con- 
tractors with  the  Egyptian  Government. 
They  were  not  at  liberty  to  withdraw 
from  the  contract.  It  is  extremely 
doubtful  whether  they  could  by  any 
means  sell  or  dispose  of  the  concession, 
if  it  had  been  treated  as  a  partnership 
asset,  so  as  to  ascertain  the  actual  value 
of  Robert  William  Kennard's  one-fifth  ; 
and  it  seems  clear  that  they  could  not 
by  any  such  means  free  themselves 
from  the  liabilities  they  had  incurred. 

Being  then  compelled  to  proceed  with 
the  contract,  the  question  arises,  for 
whose  benefit  they  were  so  to  proceed. 
It  is  not  suggested  that  there  had  been 
any  stipulation  between  the  five  part- 
ners as  to  what  should  ensue  upon  the 
death  of  any  of  them  ;  and  I  know  of 
no  principle  of  law  by  which  it  can 
be  held  that  the  representatives  of  a 
deceased  partner  engaged  in  such  a 
contract  as  here  existed  can  claim  to 
be  admitted  to  the  partnership  and  to 
fill  the  place  of  the  deceased.  The 
utmost  legal  right  of  such  representa- 
tives appears  to  me  to  be  that  they 
should  be  paid  by  the  continuing  part- 
ners the  value  of  that  share  of  the 
partnership  assets  which  up  to  the  time 
of  his  death  he  had  enjoyed  and  pos- 
sessed, and  for  which  value  the  con- 
tinuing partners  became  debtors.  The 
representatives  not  being  bound  farther 
to  continue  the  partnership  undertak- 
ing, could  have  no  right  to  require  the 
survivors  to  desist  from  fulfilling  their 
personal  engagements,  or  to  insist  that 


if  the  contract  was  continued  it  should 
be  for  their  benefit  as  if  their  testator 
had  remained  alive. 

Although  in  many  of  the  cases  on 
this  point  there  may  be  found  some 
resemblance,  more  or  less  remote,  to  the 
circumstances  here  presented,  I  can  find 
none  in  which  the  rights  of  the  personal 
representatives  of  a  deceased  co-con- 
tractor have  been  carried  further  than 
I  have  stated.  It  is  impossible  to  draw 
from  any  of  the  decided  cases  a  clear 
and  fixed  rule  wliich  shall  be  univer- 
sally applicable  ;  and  in  each  instance 
in  which  any  such  question  may  arise, 
the  only  safe  guide  to  its'determination 
must  be  the  general  principles  of  the 
law,  which  are  unchangeable,  and  that 
is  sense  and  plain  justice,  from  which 
those  principles  are  derived.  [His 
Honour  then  stated  the  proceedings 
after  the  death  of  Z?.  W.  Kennard : — ] 

It  is  under  those  circumstances  that 
the  more  important,  and  indeed  what 
may  be  properly  called  the  vital  ques- 
tion in  the  cause  arises,  namely, 
whether  a  valid  and  binding  agree- 
ment for  the  admission  of  the  Defen- 
dants Hoiuard  John  Kennard  and 
Edward  Kennard  into  the  partner- 
ship has  been  concluded  by  the  instru- 
ment of  the  20th  of  May.  The 
Plaintiffs  insist  that,  upon  the  death 
of  Robert  William  Kennard,  such 
agreement  as  up  to  that  time  had  sub- 
sisted between  him  and  the  other 
persons  concerned  in  the  concession  of 
contract,  came  to  an  end,  and  that, 
although  they  were,  as  they  still  are, 
willing  to  pay  to  the  representatives 
whatever  amount  may  be  ascertained 
to  be  the  value  of  such  interest  in  the 
contract,  they  were  under  no  other 
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The  contract  must  be  carried  out,  and  we  shall  then  take  our  share 
of  the  profits  or  bear  our  share  of  the  losses.  There  is  no  other 
way  of  ascertaining  what  our  interest  is.    The  contract  cannot  be 
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liability  to  his  estate.  This  being  the 
state  of  things  up  to  April  or  May, 
1870,  when  the  negotiations  mentioned 
in  the  pleadings  and  evidence  com- 
menced, the  Plaintiffs  say  that  they 
were  willing  to  admit  the  Defendants, 
together  with  JoJm  Peirse  Kennard, 
whom  they  knew  to  be  a  trustee  of 
Bohert  William  Kennard's  will,  and  to 
be  a  man  of  large  fortune,  into  a  part- 
nership for  the  purpose  of  carrying  out 
that  undertaking,  but  they  never  in- 
tended to  admit  the  Defendants  alone 
into  such  partnership.  That  it  was  with 
this  intention  and  with  this  belief  that 
the  Plaintiffs  and  James  Ahernetliy 
settled  the  terms  of  the  instrument  of 
the  20th  of  May,  and  signed  it,  and 
that  when  they  discovered  that  John 
Peirse  Kennard  had  not  only  re- 
nounced and  disclaimed  the  office  of 
trustee  of  the  will,  but  that  he  de- 
clined to  be  a  party  to  the  agreement, 
they  determined  that  they  would  not 
complete  the  intended  arrangement 
with  two  only  of  the  three  persons  who 
were  intended  to  be  parties  to  the 
contract. 

In  this  state  of  the  evidence,  it  being 
impossible  to  reconcile  the  statements 
of  the  parties  where  they  are  in  conflict, 
I  am  compelled  to  consider  what  is  the 
legal  effect  of  what  has  been  done.  I 
find  a  paper  signed  by  some  only  of  the 
parties  on  whom  it  was  intended  to  be 
binding.  I  am  asked  by  the  Defen- 
dants, in  effect,  to  fill  up  the  blank  by 
inserting  the  names  of  the  Defendants 
Hoiuard  John  Kennard  and  Edicard 
Kennardy  because  they  have  since  the 
date  of  the  agreement,  become  by  the 
disclaimer  of  John  Peirse  Kennard^  the 
only  executors  and  trustees  of  the  will. 


Nothing,  I  conceive,  short  of  the  con- 
sent of  all  the  parties  would  authorize 
me  so  to  deal  with  this  imperfect  instru- 
ment. Not  only  is  there  no  such  con- 
sent, but  the  Plaintiffs  insist  that  if  the 
blank  were  to  be  so  filled  up,  it  would 
not  express  that  which  was  the  true 
meaning  of  the  instrument,  and  they 
have  proved  this  assertion  by  the  only 
means  which  are  in  their  power,  and 
which  the  nature  of  the  case  admits  of. 
They  say  that  I  have  no  right  or 
reason  to  disbelieve  that  they  intended 
to  contract  with  three  persons,  known 
to  them  by  name,  one  of  whom  was 
recommended  to  them  by  the  fact 
that  he  was  a  person  of  wealth  and  of 
mature  experience,  that  they  would  not 
have  engaged  with  the  two  Defendants 
alone ;  and  they  had  in  fact  declined  to 
enter  into  an  engagement  with  one  of 
them.  The  three  persons  with  whom 
alone  they  say  they  intended  to  con- 
tract, had  been  designated  as  trustees 
and  executors  of  the  will.  Whatever 
question  there  may  be  (if  there  be  any) 
as  to  the  power  of  the  executors  and 
trustees  to  commit  the  estate  of  which 
they  were  representatives  to  the  risk  of 
the  contract  then  in  operation,  would 
not  concern  the  Plaintiffs,  if  they  en- 
gaged, as  by  the  teims  of  the  agreement 
it  was  intended  they  should,  the  per- 
sonal liability  of  the  new  partners,  who 
were  to  contribute  their  share  towards 
the  expenses  of  carrying  out  the  con- 
tract ;  and  there  is  no  suggestion  that 
such  hability  should  be  limited  or  in 
any  way  affected  by  the  terms  of  the 
will.  The  existence  of  the  settlement, 
it  is  admitted,  was  not  communicated  to 
them ;  what  effect  that  settlement  might 
have  had  upon  the  powers  of  the  per- 
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L.  J  J.     sold,  nor  can  it  be  valued.    There  was  nothing  personal  in  the 
1874      matter,  and  B,  W.  Kennard  would  not  have  gone  to  Egypt  to 
McClean    superintend.    Of  course  we  have  no  right  to  any  new  business 
Kennaed    u^^^^ei'taken  by  B,  W,  Kennard' s  partners,  but  his  executors  have 

  a  right  to  a  share  of  the  profits  of  all  the  old  business. 

The  agreement  merely  arranged  the  details,  but  it  was  quite 
proper  to  be  made,  and  the  others  are  bound  by  it,  though  /.  P. 
Kennard  was  not  a  party.  Even  if  the  blank  was  never  filled  up, 
and  the  executors  were  not  named,  still  when  the  executors  signed 
the  agreement  it  would  be  valid. 

Mr.  Lindley,  Q.C.,  and  Mr.  CooJcson,  for  the  Plaintiffs  : — 

The  substantial  question  is,  whether  the  executors  were  partners 


sonal  representatives,  it  is  unnecessary 
to  inquire  into,  but  as  one  other  person 
was  then  unquestionably  a  trustee  of 
the  settlement,  I  think  that  the  Plain- 
tiffs and  the  other  parties  to  the  agree- 
ment of  May  ought  to  have  been 
informed  of  it;  although  this  is  a 
matter  of  very  small,  if  any,  impor- 
tance. 

The  Defendants  insist  that  the  only 
object  of  the  Plaintiffs  was  to  secure 
the  testator's  representatives,  whoever 
they  might  be,  as  parties  to  the  agree- 
ment ;  and  they  support  this  contention 
by  the  assertion  I  have  alluded  to,  that 
Bovjard  John  Kennard  informed  one 
of  the  Plaintiffs  that  John  Feirse  Ken- 
nard did  not  intend  to  act,  and  that  he 
informed  Sir  William  Drake  thsbtJohn 
Feirse  Kennard  intended  to  disclaim 
and  retire  from  the  trusts.  If  these 
facts  had  been  more  clearly  established 
than  I  think  they  are  by  the  evidence, 
I  do  not  think  they  would  fix  upon  the 
Plaintiffs  the  obligation  of  performing, 
with  the  Defendants  Howard  John 
Kennard  and  Edward  Kennard^  that 
contract  which  they  had  intended  to 
enter  into  with  those  two  persons  and 
John  Feirse  Kennard,  and  that  John 


Feirse  Kennard  had  not  conclusively 
determined  in  May  to  do  that  which  he 
had  not  made  up  his  mind  to  do  until 
the  month  of  June  following,  is,  I 
think,  clear  from  the  statements  of  the 
Defendant  Greenfield, 

I  find,  therefore,  a  total  absence  of 
that  consensus  which  is  the  essential  and 
indispensable  element  in  every  agree- 
ment, and,  considering  the  nature  and 
effect  of  the  intended  agreement,  and  of 
the  subject  to  which  it  relates,  I  think 
the  Plaintiffs  are  entitled  to  call  for  the 
present  decision  of  the  Court  as  to  its 
validity,  in  order  to  prevent  the  incon- 
venient results  which  might  ensue  if  it 
were  left  in  doubt. 

I  must,  therefore,  declare  that  the 
written  documents  or  agreements  of  the 
20th  of  May,  1870,  are  not  binding  as 
between  the  Plaintiffs  and  the  Defen- 
dant Greenfield,  on  the  one  side,  and 
the  Defendants  Howard  John  T^ennard 
and  Edward  Kennard,  on  the  other. 
The  usual  accounts  will  be  directed  up 
to  the  time  of  B.  W.  Kennard' s  death, 
and  a  valuation  must  be  made  of  his 
interest  under  the  contract  at  the  time 
of  his  death. 
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with  the  surviving  contractors.    The  contract  was  joint,  and  before      L.  J  J. 
the  works  had  been  begun  one  of  the  partners  died.    His  estate  1874 
was  therefore  relieved  from  liability,  and  also  lost  all  right  to  any  mcClean 
profits.    A  joint  contract  is  not  like  a  joint  debt.    How  is  the 

capital  to  be  found  ?    Can  these  executors  say  that  the  other  con-   

tractors  are  to  find  capital  and  give  a  share  of  the  profits  ?  The 
four  survivors  might  be  driven  to  file  a  bill  in  an  administration 
suit,  in  order  to  get  capital  from  the  executors.  When  a  partner 
dies,  the  partnership,  in  the  absence  of  special  provisions,  is  dis- 
solved ;  and  there  are  two  ways  of  winding  up  the  concern — one  is 
selling,  the  other  is  having  the  interest  of  the  deceased  partner 
ascertained  by  valuation :  Amhler  v.  Bolton  (1). 

Then  as  to  the  agreement.  We  say  that  "we  were  willing  to 
^dmit  the  executors  of  B,  W,  Kennard  to  share,  but  then  we  un- 
derstood that  J.  P.  Kennard  would  be  a  party,  as  he  was  a  rich 
man. in  whom  we  had  confidence;  otherwise  we  should  not  have 
made  the  agreement.  There  is  nothing  to  limit  the  liability  of  the 
executors  to  the  estate  of  their  testator,  and*  they  are  personally 
liable.  We  did  not  intend  to  admit  anybody  who  might  happen 
to  be  an  executor.  We  intended  to  have  an  agreement  with  three 
people,  not  with  two.  If  a  contrary  construction  is  put  on  the 
agreement,  we  have  a  right  to  set  it  aside  on  the  ground  of  surprise. 

Mr.  Creed,  for  W.  B.  Greenfield,  took  no  part  in  the  argument. 

8iR  W.  M.  James,  L  J.  :— 

I  really  am  unable  to  concur  in  the  decision  of  the  Yice-Chan- 
cellor. 

It  appears  to  me,  first  of  all,  that  the  testator  being  at  the 
time  of  his  death  a  contractor,  his  estate  became  in  equity  (what- 
ever it  was  at  law)  a  co-contractor  in  the  business.  The  result  is, 
that  unless  there  are  some  circumstances  to  induce  the  Court  of 
Equity,  on  some  particular  equitable  ground,  to  interfere  with  the 
ordinary  consequences  of  such  a  contract,  the  executors  became 
entitled  to  share  in  the  profits  of  the  contract,  if  there  were  any 
profits,  and  became  liable  to  share  the  losses  arising  out  of  the 
contract,  if  there  were  losses,  and  that  the  executors  are  entitled 
(1)  Law  Eep.  U  Eq.  427. 
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L.  J  J.  to  have  the  claims  and  liabilities  ascertained  in  the  only  mode  in 
1874       which  they  can  be  ascertained — that  is  to  say,  by  having  the  con- 

McClean    tract  completed,  and  seeing,  at  the  end  of  the  contract,  what  is  the 

Kennakd    ^^sult  as  to  profit  or  loss. 

  I  really  cannot  distinguish  this  case,  either  in  principle  or  in  its- 

circumstances,  from  the  case,  which  was  suggested  during  the  argu- 
ment by  the  Lord  Justice,  of  four  persons  engaged  in  a  contract  for 
the  purchase  of  a  cargo  of  cotton,  or  of  any  other  commodity^ 
which  had  not  been  wholly  delivered  at  the  time  of  the  death  of 
one  of  them ;  and  surely  in  such  a  case  the  transaction  would 
have  to  be  completed,  and  the  profit  or  loss  upon  it  would  then 
be  received  or  paid  by  the  executors. 

That  being  our  opinion,  it  may  not  be  very  material  to  deter- 
mine the  other  point  as  to  the  agreement ;  but  still  I  think  it  right 
to  do  so ;  and  when  we  read  it,  and  know  the  circumstances  under 
which  it  was  made,  I  cannot  really  bring  myself  to  entertain  a 
doubt  that  it  was  an  agreement  between  the  then  surviving  con- 
tractors and  the  persons,  whoever  they  were,  who  represented  the 
co-contractor  who  was  dead.  It  is  beyond  all  question  that  at  that 
time  his  will  was  not  proved,  and  it  is  beyond  all  question  that  it 
was  not  even  ascertained  what  trustees  had  accepted  or  would 
accept,  or  what  executors  had  proved,  or  would  prove,  or  would 
survive  to  prove.  Then  under  that  state  of  things  the  agreement 
was  prepared.  [His  Lordship  then  read  the  recitals  of  the  agree- 
ment.] The  agreement  recites  that  "the  parties  hereto  are  jointly 
interested  as  co-contractors."  And  who  are  the  parties  of  whom 
alone  it  could  be  averred  that  they  were  co- contractors,  or  jointly 
interested?  Why,  the  representatives  of  the  deceased  testator. 
It  was  not  any  person  named  as  trustee  or  executor  in  the  will  who 
would  have  anything  to  do  with  it,  because,  for  example,  an  exe- 
cutor who  did  not  prove  or  accept  the  trust  never  could  have  been 
meant  to  be  described  as  a  person  jointly  interested  with  the  other 
contractors.  Then  the  agreement  is  that  the  contract  is  to  be 
carried  out  on  the  joint  account  of  the  co-contractors,  and  in  the 
best  interests  of  all  concerned  in  the  contract.  All  the  co-con- 
tractors are  to  contribute  in  equal  shares  towards  the  expenses  of 
carrying  it  out — that  is  to  say,  the  contract  is  to  be  carried  out  on 
the  joint  accoimt  of  the  surviving  contractors,  and  of  the  estate  of 
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the  deceased  co-contractor,  in  the  best  interests  of  all  concerned  i,.  jj. 
in  the  contract.  The  individual  persons  named  as  executors  and  1374 
named  as  trustees  M'ould  have  no  personal  interest  whatever  in  the 
contract,  and  would  have  no  reason  whatever  to  say  anything  to  it. 
Then  who  are  tlie  persons  who  are  to  contribute  ?  The  contractors 
are  to  contribute  in  equal  shares.  It  does  not  mean  that  the  seven 
persons  are  to  contribute  in  equal  shares,  but  that  the  four  and  the 
estate  are  to  contribute  in  equal  shares,  the  estate  being  one  of  the 
co-contractors.  The  agreement  then  provides  that,  for  the  con- 
venience of  the  others,  the  executors  and  trustees  of  the  will  are 
only  to  be  sleeping  partners — that  is  to  say,  the  estate  is  to  be  a 
sleeping  partner,  and  no  one  of  the  executors  is  to  have  a  right  to 
actively  intervene  in  the  execution  of  the  works,  but  will  simply 
]iave  an  interest  in  the  profits  or  a  liability  in  respect  of  losses. 

Then  we  have  the  provision  as  to  the  death  of  another  of  the 
co-contractors.  His  personal  representatives  would  not  be  part- 
ners who  were  selecred  by  reason  of  their  fitness  or  personal  re- 
sponsibility, but  would  be  there  simply  in  the  character  of  personal 
representatives.  There  is  the  further  provision  that  "  the  agree- 
ment is  to  be  binding  as  between  themselves  upon  the  jDarties 
whose  signatures  are  hereto  annexed  " — they  were  all  ascertained, 
and  were  all  ready  to  sign — and  it  is  to  be  binding  upon  the 
executors  and  trustees  of  Robert  William  Kennard  as  soon  as  they 
have  signed  "  it — that  is  to  say,  it  is  to  be  binding  on  the  persons 
who,  at  the  time  of  the  signature,  would  be  the  executors  and 
trustees  of  Bdbert  William  Kennard.  I  am  of  opinion  that,  if  the 
agreement  was  signed  by  the  persons  who  were  intended  to  sign, 
it  thereupon  became  binding  on  all  tlie  other  partners. 

I  must  say  I  think  that  a  great  deal  of  time  has  been  occupied 
in  pressing  on  us  matter  which,  in  my  opinion,  is  utterly  inadmis- 
sible as  evidence.  What  the  intentions  of  the  Plaintifis  were, 
what  they  thought  or  believed,  or  what  conversations  took  place, 
seem  to  me  to  be  utterly  inadmissible  when  once  we  have  got  a 
written  document,  and  have  got  the  facts  which  were  existing  at 
the  time  when  that  written  document  w^as  entered  into ;  and  it 
would  be  utterly  unsafe  in  the  dealings  of  mankind  if  any  one 
could  be  relieved  from  the  effects  of  a  document  which  he  has 
signed  by  saying  that  he  had  received  some  information  that  some- 
YoL.  IX.  2,  F  1 
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body  else  would  have  been  bound  by  it,  and  that  that  was  the  great 
inducement  to  enter  into  the  contract.  The  whole  of  that  evidence 
is,  in  my  mind,  legally  inadmissible,  and  even  if  admissible,  seems 
to  me  to  have  not  the  slightest  weight  whatever. 

I  am  of  opinion,  therefore,  that  the  decree  of  the  Yice-Chancellor 
ought  to  be  reversed,  that  is  to  say,  we.  must  declare  the  agree- 
ment to  be  valid  and  binding,  and  declare  that  the  estate  of  Robert 
William  Kennard  is  entitled  to  share  in  the  profits  and  benefits 
of  the  contract,  and  is  also  liable  for  the  losses  arising  therefrom ; 
and  that  the  Plaintiffs  must  pay  the  costs  of  the  suit,  except  of 
course  those  of  the  appeal. 

Sir  G.  Mellish,  L.J.  :— 
I  am  of  the  same  opinion. 

The  testator,  Bobert  William  Kennard,  and  four  other  persons,, 
signed  a  contract  with  the  Government  of  Egypt  to  build  a  harbour 
at  Alexandria,  Some  slight  proceedings  had  taken  place  towards 
carrying  out  the  contract,  and  in  that  position  Bobert  William 
Kennard  died.  Now  the  first  question  is,  what  was  the  effect  of 
his  death  ?  I  am  of  opinion  that  though  it  is  quite  true  that  at 
law  the  right  to  bring  an  action  on  the  contract,  and  the  liability  to 
be  sued  on  the  contract,  was  in  the  survivors,  yet  it  is  quite  clear 
that  even  at  law,  and  much  more  in  equity,  the  benefit  of  the 
contract  and  the  liability  under  the  contract,  as  between  the  exe- 
cutors of  the  deceased  partner  and  the  surviving  partners,  con- 
tinued notwithstanding  the  death  of  Bobert  William  Kennard. 
Mr.  Justice  Williams  says  (1)  :  "  The  general  rule  is,  that  the  interest 
which  the  testator  had  in  a  chose  in  action  jointly  with  another 
shall  not  pass  to  his  executor,  yet  per  legem  mercatoriam,  as  for- 
merly mentioned,  an  exception  was  established  in  favour  of  mer- 
chants, which  has  been  extended  to  all  traders  and  persons  engaged 
in  joint  undertakings  in  the  nature  of  trade.  But  in  these  cases, 
although  the  right  of  the  deceased  partner  devolves  on  his  exe- 
cutor, it  is  now  fully  settled  that  the  remedy  survives  to  his 
companion,  who  alone  must  enforce  the  right  by  action,  and  will 
be  liable,  on  recovery,  to  account  to  the  executor  or  administrator 

(1)  Williams  on  Executors,  6th  Ed.  p.  789. 
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for  the  share  of  the  deceased."  Those,  then,  are,  in  my  opinion,  the      L.  J  J. 
respective  rights  of  the  executors  of  Bdbert  William  Kennard,  who  1874 
is  dead,  and  of  his  surviving  partners ;  and  if  no  bill  had  been  filed  mcClean 
and  no  agreement  entered  into,  and  the  contract  had  been  com-  j^^^.^'^ku 

pleted,  no  one  would  doubt  that  his  executors  could  have  filed  a   

bill  in  this  Court  to  have  an  account  of  the  profits  earned  in  the 
transaction,  and  to  have  them  paid  over  to  them. 

I  have  not  found  any  sufficient  authority  cited  to  convince  me 
that  a  Court  of  Equity  would  interfere  with  the  carrying  out  of  a 
contract  of  this  description,  and  oblige  the  executors  to  accept  a 
valuation  instead  of  taking  the  profit  which  may  arise  from  carry- 
ing out  the  contract.  The  only  case  that  has  been  cited  in  favour 
of  that  proposition  was  a  case  of  Ambler  v.  Bolton  (1),  but  in  my 
opinion  that  case  is  no  authority  for  that  proposition.  There  was 
in  that  case  a  running  contract  with  the  Postmaster-Gleneral  for 
carrying  the  mails,  which  was  liable  to  be  terminated  at  a  particular 
time,  or  which  might  last  for  a  further  time  if  both  parties  were 
willing,  and  it  is  obvious  that  in  such  a  case  the  consideration  can  be 
measured,  and  it  can  be  found  what  the  profits  for  a  particular  time 
would  be.  Then  the  question  was  whether  the  surviving  partner 
would  be  obliged  to  determine  it,  and  the  Master  of  the  EoUs  said 
that  he  was  at  liberty  to  go  on  with  it,  or  to  determine  it,  as  he 
liked.  It  might  be  that  in  a  case  of  that  kind  the  most  convenient 
w^ay  of  judging  of  the  rights  of  the  parties  was  to  make  a  valuation 
of  what  in  fact  were  their  shares  in  the  goodwill  of  that  contract, 
but  where  the  contract  is  one  of  this  nature,  for  performing  one 
specific  work,  I  cannot  see  how  the  profits  can  be  ascertained  ex- 
cept by  letting  the  contract  be  carried  on,  and  then  finding  out 
what  the  profits  actually  are. 

Then  comes  the  second  question,  as  to  what  is  really  the  effect 
of  the  agreement.  I  agree  with  what  the  Vice-Chancellor  said, 
that  according  to  the  evidence  the  parties  differed  as  to  what  they 
intended.  But  the  Court  cannot  consider  what  the  parties  say 
they  intended.  The  question  really  is,  what  is  the  legal  effect  of 
the  agreement  ?  The  Vice-Chancellor  thought  that  this  agreement 
professed  to  be  by  all  the  executors  and  all  the  trustees  of  Bdbert 
William  Kennard,  and  that  because  one  who  had  been  named  a 
(1)  LawEep.  14  Eq.  427. 
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L.  JJ.  trustee  had  not  signed,  therefore  the  agreement  had  not  been 
1874       signed  by  all  the  parties  who  were  intended  to  sign  it.  But  in  my 

McClean    opmion  that  is  not  the  true  construction  of  the  agreement. 

Kennard.       -^^^      ^^^^  ^^^^      what  the  circumstances  were  at  the  time 

  when  the  contract  was  entered  into.    Bdbert  William  Kennard 

had  left  three  executors,  but  none  of  them  had  proved ;  he  had 
left  three  trustees,  but  they  had  not  acted.  I  cannot  help  think- 
ing that  Sir  William  Drake  certainly  knew,  and  I  think  it  must 
be  taken  that  the  parties  did  know,  that  there  was  a  doubt  as  to 
who  the  persons  would  be  who  would  ultimately  become  his  execu- 
tors and  trustees.  In  that  state  of  things  they  entered  into  this 
agreement,  leaving  a  blank  for  the  names  of  the  executors  and 
trustees,  but  describing  the  persons,  whoever  they  might  turn  out 
to  be,  as  "  executors  and  trustees  of  the  will  of  the  late  Robert 
William  Kennard.''  Then  the  agreement  recites  that  the  parties 
are  jointly  interested  as  co-contractors,"  and  it  is  quite  obvious 
that  the  persons  who  were  really  interested  as  far  as  the  estate  of 
Bobert  William  Kennard  was  concerned  were  his  executors  and 
trustees,  whoever  they  might  be,  and  that  if  a  person,  though 
appointed  executor,  renounced,  that  person  would  have  no  interest 
at  all.  Then  it  goes  on  to  say  that  the  contract  is  to  be  carried 
on  upon  the  joint  account,  and  then  it  says  that  the  executors  and 
trustees  of  the  will  of  the  late  Robert  William  Kennard  are  to  be 
sleeping  partners.  I  agree  that  that  goes  strongly  to  shew  that 
the  object  was  simply  to  bind  the  executors  and  trustees,  whoever 
they  might  be,  so  as  to  have  the  estate  bound.  Then  the  provi- 
sions for  the  event  of  the  death  of  any  of  the  acting  partners 
shew  in  what  position  they  really  intended  the  executors  and 
trustees  to  stand. 

No  doubt,  in  point  of  law,  by  signing  this  agreement  the  execu- 
tors make  themselves  personally  responsible,  but  it  is  plain  to  my 
mind  that  the  object  of  the  other  parties  was  to  get  the  estate 
bound,  and,  providing  Robert  William  Kennard's  estate  was  bound, 
their  object  was  satisfied. 

Then  there  is  the  last  provision,  that  the  agreement  is  to  be 
binding  as  between  themselves  upon  the  parties  whose  signatures 
were  annexed  as  from  the  date  thereof,  and  upon  the  executors 
and  trustees  of  Mr.  Robert  William  Kennard  as  soon  as  they  had 
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signed  the  same.    Therefore  it  is  plain  that  they  intended  first  of      L.  JJ. 
all  to  bind  themselves  inter  se  whether  those  executors  or  trustees  1874 
signed  or  not ;  and  it  is  plain  that  they  knew  that  some  little  mcOlean- 
time  would  elapse  before  the  executors  and  trustees  would  sign,  kenxard 

But  if  the  persons  who  were  intended  to  be  bound  were  those  who   

were  named  as  executors  and  trustees  of  the  will,  there  was  no 
reason  why  they  should  not  sign  at  once.  Why  were  their  names 
not  set  down,  and  why  did  they  not  sign  it  at  once  ?  It  is  plain 
the  reason  was  that  the  parties  knew,  and  Sir  William  Drake  says 
he  knew,  that  it  was  uncertain  who  would  ultimately  turn  out  to 
be  the  executors  and  trustees,  and  therefore  time  was  to  be  given 
in  order  that  it  might  be  ascertained  who  should  turn  out  to  be 
the  executors  and  trustees,  and  then  the  persons  so  ascertained  were 
to  sign. 

In  my  opinion  that  is  the  true  construction  of  the  agreement, 
and  we  must  collect  what  was  the  intention  of  the  parties  from 
what  they  have  said  in  the  agreement  itself. 

Even  if  it  was  admissible,  we  ought  not  to  attend  to  evidence 
— not  that  the  partners  were  deceived  by  any  representations  made 
to  them  by  the  Kennards  or  by  anybody  else — but  simply  that 
they  had  put  a  particular  construction  on  the  agreement.  It  is 
impossible  that  a  party  can  get  free  from  an  agreement  which  he 
has  signed  by  saying  he  thought  it  meant  something  different  to 
that  which  it  does  mean.  I  therefore  entirely  agree  that  the  bill 
should  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiffs  :  Messrs.  Bircliam  &  Co, 
Solicitors  for  the  Defendants :  Messrs.  Colleite  &  Collette  ;  Mr. 
F.  a  Greenfield. 
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MENIEE  V.  HOOPER'S  TELEGRAPH  WORKS. 

[1873   M.  169.] 

Company—Mojority — Minority — ShareJiolders — Pleading. 

Where  the  majority  of  a  company  propose  to  benefit  themselves  at  the 
expense  of  the  minority,  the  Court  may  interfere  to  protect  the  minority. 

In  such  a  case,  the  bill  is  rightly  filed  by  one  shareholder  on  behalf  of  the 
others  and  against  the  company. 
Order  of  Bacon,  V.C.,  affirmed. 

The  bill  in  this  case  was  filed  by  E,  J.  Menier,  on  behalf  of 
himself  and  all  other  the  shareholders  of  the  Euro^pean  and  South 
American  Telepraph  Company  (except  such  of  them  as  were  De- 
fendants), against  a  company  called  Eoojper's  Telegra^ph  WorJcs, 
W.  Eoojper,  H.  W.  Grace,  and  the  Eurojpean  and  South  American 
Telegrajfli  Comjpany,  and  stated  (amongst  other  things)  as  fol- 
lows:— That  the  European  Gomjpany  was  incorporated  in  1871  with 
the  object  of  carrying  out  an  agreement  between  the  Plaintifi', 
Menier,  and  one  Bradford,  and  others,  for  constructing  a  sub- 
marine telegraph  from  Europe  to  South  America,  under  certain 
conventions  and  decrees  of  foreign  governments.  The  capital  of 
the  company  was  to  be  £1,250,000,  in  62,500  £20  shares,  and  by 
the  articles  of  association  provisions  were  made  for  holding  meet- 
ings of  the  company,  at  which  every  member  was  to  have  one  vote 
for  every  share  held  by  him.  That  Eoojper's  Company  were  to 
make  and  lay  down  for  the  European  Company  telegraph  cables 
from  Portugal  to  Brazil.  That  a  prospectus  was  issued  and  many 
shares  were  applied  for,  but  in  consequence  of  objections  raised 
the  directors  determined  not  to  proceed  with  the  allotment  to  the 
public,  and  the  only  shares  allotted  were  3000  to  Hooper'' s  Company, 
2000  to  the  Plaintiff,  and  325  to  thirteen  persons,  ten  of  whom 
were  the  directors.  That  £3  was  paid  on  each  of  the  shares  so 
allotted.  That  one  of  the  concessions  for  making  the  telegraph 
had  been  granted  to  the  Baron  de  Maua,  who  was  at  one  time 
chairman  of  the  European  Company,  and  this  concession  was 
claimed  by  the  European  Company.    That  a  bill  was  filed  in  this 
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Court  by  the  Euro]oean  Company  against  the  Baron  cle  Maua  and 
another  company,  praying  a  declaration  that  the  Baron  de  Maua 
was  a  trustee  of  the  concession  for  the  European  Company,  and 
that  he  might  be  restrained  from  transferring  it  to  any  one  else. 
That  a  motion  was  made  for  an  interlocutory  injunction,  and  was 
Tefused  by  the  Vice-Chancellor  Malins,  but  on  the  balance  of 
'Convenience  only.  That  the  European  Company,  and  also  Hoopers 
Company,  at  first  intended  to  appeal  against  the  order  of  the 
Yice-Chancellor  Malins.  That  Hooper's  Company  afterwards  deter- 
mined not  to  appeal,  and  then  the  directors  of  the  European  Com- 
p)any  determined  not  to  appeal,  but  to  take  steps  for  Avinding  up 
the  European  Company.  That  the  Plaintiff  was  resident  in  Paris 
and  ignorant  of  English  law,  and  believed  that  any  arrangements 
.adopted  by  the  directors  would  be  for  the  benefit  of  the  European 
Company,  and  not  exclusively  in  the  interests  of  Hooper's  Company. 
That  the  Plaintiff  wished  the  appeal  to  proceed,  and  offered  to 
bear  the  costs.  That  on  the  12th  of  February,  1873,  an  extra- 
ordinary meeting  of  the  European  Company  was  held,  at  which  a 
resolution  was  passed  that  the  company  be  wound  up  voluntarily, 
and  that  the  Defendant  Crace  be  the  liquidator.  That  the  reso- 
lution was  proposed  by  one  Kennedy,  a  director  of  Hooper's  Com- 
^any,  and  that  Craee  was  secretary  of  Hoopers  Company.  That 
this  resolution  was  confirmed  at  another  extraordinary  meeting,  at 
which  five  persons  only  were  present,  of  whom  three  were  directors 
nominated  by  Hoopers  Company,  and  one  was  Crace,  the  secretary. 
That  the  Plaintiff  protested  against  these  proceedings.  That  the 
Plaintiff  was  then  ignorant,  but  had  since  discovered,  that  these  pro- 
ceedings took  place  through  the  influence  of  Hooper's  Company, 
The  bill  then  stated  the  circumstances  of  an  arrangement  between 
Hooper's  Company  and  the  Telegraph  Construction  and  Maintenance 
Company  and  the  Baron  de  Maua,  under  which  it  would  be  to  the 
advantage  of  Hooper's  Company  that  the  agreement  between  them 
and  the  European  Company  should  be  put  an  end  to,  in  order  to 
benefit  Baron  de  Maua's  Company,  and  in  order  that  Hoopers  Com- 
pany might  sell  to  another  company  the  cable  they  were  making  for 
the  European  Company.  That  these  arrangements  were  concealed 
from  the  Plaintiff  and  the  other  shareholders  in  the  European  Com- 
pany.   That  Hooper's  Company  procured  the  abandonment  of  the 
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L.  JJ.     suit  against  the  Baron  de  Maua,  and  the  winding-up  of  the  European 
1874      Company/,  through  the  influence  which  they  had  as  holders  of  3000 
Menier     shares  in  the  European  Company^  and  through  the  influence  of  the 
„      ,     directors  nominated  by  them. 

TELEGRAPH  And  the  bill  prayed  that  Hoopers  Company  might  be  declared 
  not  entitled  to  the  benefit  of  the  profits  derived  from  the  abandon- 
ment of  the  suit  and  other  arrangements  aforesaid,  and  might  be 
declared  a  trustee  of  those  profits  for  the  Plaintiff  and  the  other 
shareholders  in  the  European  Company ;  and  that  the  European 
Company  and  the  Defendants  might  be  restrained  from  repaying 
to  JBLoopers  Company  any  of  the  money  paid  on  the  allotment  of 
shares  in  the  European  Company,  and  from  disposing  of  the  pro- 
perty of  the  European  Company. 

To  this  bill  the  Defendants  Hooper's  Company  and  W.  Hooper 
demurred  for  want  of  equity ;  and  the  Defendants  Crace  and  the 
European  Company  also  demurred,  and  for  cause  of  demurrer 
shewed  that  the  Plaintiff  had  not  made  out  such  a  case  as  entitled 
him  to  discovery  or  relief. 

The  Vice-Chancellor  Bacon,  on  the  12th  of  January,  1874,  over- 
ruled both  demurrers ;  and  the  Defendants  appealed. 

Mr.  IFry,  Q.C.,  and  Mr.  Millar,  for  Hoopers  Company : — 

A  shareholder  has  a  right  to  vote  as  he  pleases,  and  to  suit  his 
own  interests.  If  not,  the  Court  in  every  case  might  have  to  inter- 
fere wherever  there  was  a  small  majority,  and  consider  what  were 
the  motives  of  each  shareholder.  If  there  was  a  suit  by  the  com- 
pany against  any  individual  shareholder,  he  Avould  not  be  disabled 
from  voting.  He  is  not  a  trustee  for  any  one,  and  he  may  vote 
against  the  interests  of  the  company  or  of  any  of  the  other  share- 
holders. No  constructive  trust  can  be  raised  :  Gray  v.  Leivis  (1 ). 
In  Atwool  V.  Merryweatlier  (2)  the  vote  was  impeached.  If  such  a 
suit  can  be  maintained,  one  shareholder  may  file  a  bill  to  have  a 
certain  contract  set  aside,  and  another  to  have  it  carried  on.  Such 
a  suit  can  only  be  maintained  by  the  company  against  the  direc- 
tors. At  all  events,  the  proceedings  ought  to  be  in  the  liquidation, 
and  not  by  bill. 


(1)  Law  Rep.  8  Ch.  1035. 


(2)  Law  Eep.  5  Eq.  464,  n. 
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Mr.  Kay,  Q.C.,  Mr.  Jachson,  Q.C.,  and  Mr.  Everitt,  for  the 
Plaintiff,  were  not  called  upon. 

Sir  W.  M.  James,  L  J. 

I  am  of  opinion  that  the  order  of  the  Vice-Cliancellor  in  this 
case  is  quite  right. 

The  case  made  by  the  bill  is  very  shortly  this  :  The  Defendants, 
who  have  a  majority  of  shares  in  the  company,  have  made  an 
arrangement  by  which  they  have  dealt  with  matters  affecting  the 
whole  company,  the  interest  in  which  belongs  to  the  minority  as 
well  as  to  the  majority.  They  have  dealt  with  them  in  consider- 
ation of  their  obtaining  for  themselves  certain  advantages.  Hoo^pers 
Comjpany  have  obtained  certain  advantages  by  dealing  with  some- 
thing which  was  the  property  of  the  whole  company.  The  mi- 
nority of  the  shareholders  say  in  effect  that  the  majority  has 
divided  the  assets  of  the  company,  more  or  less,  between  them- 
selves, to  the  exclusion  of  the  minority.  I  think  it  would  be  a 
shocking  thing  if  that  could  be  done,  because  if  so  the  majority 
might  divide  the  whole  assets  of  the  company,  and  pass  a  reso- 
lution that  everything  must  be  given  to  them,  and  that  the 
minority  should  have  nothing  to  do  with  it.  Assuming  the  case 
to  be  as  alleged  by  the  bill,  then  the  majority  have  put  something 
into  their  pockets  at  the  expense  of  the  minority.  If  so,  it  appears 
to  me  that  the  minority  have  a  right  to  have  their  share  of  the 
benefits  ascertained  for  them  in  the  best  way  in  which  the  Court 
can  do  it,  and  given  to  them. 

It  is  said,  however,  that  this  is  not  the  right  form  of  suit, 
because,  according  to  the  principles  laid  down  in  Foss  v.  Ear- 
lottle  (1),  and  other  similar  cases,  the  Court  ought  to  be  very  slow 
indeed  in  allowing  a  shareholder  to  file  a  bill,  where  the  com- 
pany is  the  proper  Plaintiff.  This  particular  case  seems  to  me 
precisely  one  of  the  exceptions  referred  to  by  Yice-Chaucellor 
Wood  in  Atwool  v.  Merryweatlier  (2),  a  case  in  which  the  majority 
were  the  Defendants,  the  wrong-doers,  who  were  alleged  to  have 
pat  the  minority's  property  into  their  pockets.    In  this  case  it  is 
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right  and  proper  for  a  bill  to  be  filed  by  one  sbareliolder  on  behalf 
of  himself  and  all  the  other  shareholders. 

Therefore  the  demurrer  ought  to  be  overruled. 

Sir  G.  Mellish,  LJ.  : — 

I  am  entirely  of  the  same  opinion. 

It  so  happens  that  Eoo^ers  Gom])any  are  the  majority  in  this 
company,  and  a  suit  by  this  company  was  pending  which  might  or 
might  not  turn  out  advantageous  to  this  company.  The  Plaintiff 
says  that  Hooper's  Compant/  being  the  majority,  have  procured 
that  suit  to  be  settled  upon  terms  favourable  to  themselves,  they 
getting  a  consideration  for  settling  it  in  the  shape  of  a  profitable 
bargain  for  the  laying  of  a  cable.  I  am  of  opinion  that  although 
it  may  be  quite  true  that  the  shareholders  of  a  company  may  vote 
as  they  please,  and  for  the  purpose  of  their  own  interests,  yet 
that  the  majority  of  shareholders  cannot  sell  the  assets  of  the  com- 
pany and  keep  the  consideration,  but  must  allow  the  minority  to 
have  their  share  of  any  consideration  which  may  come  to  them. 
I  also  entirely  agree  that,  under  the  circumstances,  the  suit  is 
properly  brought  in  the  name  of  the  Plaintiff  on  behalf  of  himself 
and  all  the  other  shareholders. 

The  appeal  will  be  dismissed  with  costs. 

Mr.  FooJcs,  Q,C.,  and  Mr.  Bavey,  for  the  other  Defendants,  then 
submitted  to  have  their  appeal  dismissed. 

Solicitor  for  the  Plaintiff :  Mr.  J.  Harwood. 
Solicitors  for  the  Defendants :  Messrs.  Wilson,  Bristows,  <& 
Carjpmael, 
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In  re  PAEAGUASSU  STEAM  TRAMROAD  COMPANY.       L.J  J. 

1874 

FERRAO'S  CASE.   

Feb.  25. 

Contrilutory — Faid-up  Shares — Payment — Compromise — Companies  Act,  1867 
(30  &  31  Vict.  c.  131),  s.  25 — Payment  of  Costs  hy  Official  Liquidator. 

An  action  was  brought  against  a  company  formed  before  the  passing  of 
the  Com'panies  Act,  1867,  and  the  company  submitted  to  judgment  for  a 
sum  of  money,  part  of  which  was  to  be  paid  by  crediting  a  certain  share- 
holder with  a  sum  sufficient  to  make  his  shares  fully  paid  up.  An  order 
was  soon  afterwards  made  for  winding  up  the  company : — 

Held,  that  the  shareholder  was  not  a  contributory  in  respect  of  these 
shares  as  not  fully  paid  : 

Held,  also,  that  the  case  did  not  come  within  the  provisions  of  the  Com- 
panies  Act,  1867,  as  to  paid-up  shai-es. 

Order  of  Bacon,  V.C.,  affirmed. 

When  an  application  of  an  official  liquidator  is  refused  with  costs,  the 
order  will  be  that  the  official  liquidator  do  pay  the  costs. 

The  Paraguassu  Steam  Tramroad  Company  was,  on  the  9tli 
of  January,  1867,  incorporated  under  the  Com^panies  Ad,  1862. 
Mr.  Ferrao  applied  for,  and  was  allotted,  fifty  £20  shares,  which 
were  duly  registered  in  his  name,  and  on  each  of  which  he  paid 
calls  amounting  to  £6. 

In  1869  the  company  was  in  difficulties,  and  Mr.  Well,  the 
engineer  of  the  company,  brought  an  action  against  the  company 
for  a  large  sum  of  money.  This  action  was  compromised,  and  a 
Judge's  order  was  made  by  consent ;  the  terms  being  that  the 
company  were  to  pay  Mr.  Welh  £3900,  whereof  £3200  was  to  be 
paid  by  bills  of  exchange,  and  the  company  were  to  credit  the 
fifty  shares  standing  in  the  name  of  Mr.  Ferrao  with  £700, 
so  as  to  make  the  same  fully  paid  up.  Entries  to  that  effect 
were  accordingly  made  in  the  books  of  the  company.  On  the 
20th  of  August,  1869,  an  order  was  made  for  winding  up  the 
company. 

The  official  liquidator  applied  to  have  Mr.  Ferrao  placed  on  the 
list  of  contributories  in  respect  of  these  fifty  shares,  on  which 
£300  only  was  to  be  considered  paid.    Wehh  in  his  evidence  stated 
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L.  JJ.      that  Mr.  Ferrao  was  a  friend  of  his,  but  he  did  not  owe  Mr.  Ferrao 
1874      any  money. 
Fereao's  Vice-Chancellor  Bacon  refused  the  application  (1),  and  the 

official  liquidator  appealed. 

Mr.  JacJcsoTij  Q.C.,  and  Mr.  Ingle  Joyce,  for  the  official  liquida- 
tor : — 

No  debt  was  due  by  the  company  to  Ferrao,  and  the  case  is 
therefore  not  like  Spargo's  Case  (2),  or  Maynard's  Case  (3).  No 
one  has  paid  the  calls  on  these  shares  in  cash,  nor  has  there  been 
accord  and  satisfaction  of  any  liability.  The  company  was  known 
to  be  in  difficulties  and  unable  to  pay  Webb,  and  this  was  a  mere 
scheme.  Well  was  paid  nothing ;  he  got  only  bills,  and  the  com- 
pany had  no  right  to  make  such  an  arrangement.  This  case  is 
one  of  those  which  are  provided  against  by  the  25th  section  of 
the  Companies  Act,  1 867.  It  is  true  that  this  company  was  formed 
before  the  passing  of  the  Act,  but  this  enactment,  like  many  in 
that  Act,  applies  to  all  companies  whenever  formed. 

Mr.  Kazf,  Q.C.,  and  Mr.  CracJcnall,  for  Mr.  Welh,  were  not  called 
upon. 


(1)  1874.  Jan.  12. 

Sir  James  Bacon,  Y.C,  said  that 
Avhether  the  25th  section  of  the  Act 
of  1867  applied  or  not,  although  he 
had  no  doubt  that  it  did  apply,  what 
had  taken  place  seemed  to  him  to 
amount  to  payment,  and  to  payment 
in  cash.  His  Honour  then  stated 
the  facts,  and  said  that  this  case  was 
free  from  all  the  dangers  which  the 
25th  section  was  intended  to  provide 
against.  The  policy  of  the  law  was, 
that  when  a  man  had  undertaken 
to  take  shares,  and,  as  a  consequence, 
to  pay  calls  upon  those  shares,  the 
creditors  should  not  he  disappointed 
hy  any  collateral  arrangement  made 
between  the  directors  and  the  person  so 
liable  unless  the  contract  should  be 
registered  in  the  manner  prescribed  by 
the  Act.  But  the  Act  was  merely  a 
continuation  of  the  law,  and  it  was  not 


necessary  to  say  that  it  had  any  retro- 
spective operation.  It  took  up  the  law 
as  it  stood,  and  speaking  of  companies 
and  the  liabilities  of  shareholders,  en- 
acted that  nothing  short  of  payment  in 
cash,  should  satisfy  the  liability  unless 
the  contract  upon  which  it  was  founded 
should  be  registered.  This  case  did 
not  come  within  the  reach  of  that 
section  in  the  slightest  degree.  If 
Wehb  had  taken  the  whole  sum  which 
they  were  bound  to  pay  him  and 
handed  it  to  Ferrao,  and  he  had  paid 
the  calls,  nobody  could  dispute  that 
there  Avas  a  payment  in  cash.  What 
was  done  was  equivalent  in  every 
respect,  and  the  creditors  of  the  com- 
pany were  not  injured.  His  Honour 
was  of  opinion  that  Ferrao's  liability 
was  discharged ;  and  the  summons 
must  be  dismissed  with  costs. 

(2)  Law  Rep.  8  Ch.  407. 

(3)  Ante,  p.  60. 
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Sir  W.  M.  James,  L.J. :—  L.  jj. 

This  case  is  really  beyond  all  doubt,  and  if  there  was  ever  a  ^ 
case  of  payment  this  seems  to  me  to  be  such.  Ferraos 

y  .  .  .  Case. 

A  gentleman  named  Wehh,  having  a  claim  against  a  company,   

brought  an  action  against  them  for  many  thousands  of  pounds. 
It  was  arranged  between  them  that  the  action  should  be  settled 
on  terms  that  he  was  to  receive  £3900  as  a  liquidated  sum.  He 
agreed  with  the  company  that  he  would  take  part  of  that  £3900 
in  £700  to  be  paid  by  crediting  with  that  sum  Mr.  Ferrao,  a  friend 
of  his  whom  he  felt  bound  to  oblige.  The  £700  was  written  off 
as  between  the  company  and  Wehh,  and  was  written  off  on  the 
other  side  as  between  the  company  and  Mr.  Ferrao.  That  was  the 
point  on  which  the  Vice-Chancellor  decided  this  case,  and  on  that 
point  we  affirm  it.  The  Vice-Chancellor  seems  to  have  assumed 
that  the  25th  section  of  the  Act  of  1867  would  have  applied  to 
this  case.  As  at  present  advised,  I  do  not  think  I  should  agree 
with  that  assumption.  It  was  not  argued  before  the  Vice-Chan- 
cellor, but  certainly  as  at  present  advised  I  do  not  see  how  that 
section  could  apply  to  such  a  case  as  this. 

Sir  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Wehh  having  brought  an  action  against  the  company,  that  action 
is  settled  by  a  Judge's  order.  [His  Lordship  then  stated  the 
effect  of  the  order.]  In  my  opinion,  the  moment  the  company,  in 
pursuance  of  that  Judge's  order,  did  credit  the  shares  of  Ferrao 
with  the  £700  so  as  to  make  them  fully  paid-up  shares,  that  moment 
the  £700  was  paid,  by  the  company  to  Wehh  just  as  much  as  if  it 
was  paid  in  cash.  Whether  the  bills  amounted  to  payment  or  not 
it  is  wholly  unnecessary  to  consider,  but  that  part  of  the  £3900 
which  was  to  be  paid  by  crediting  Ferrao  with  £700  became  paid 
as  soon  as  the  company  had  credited  him  with  that  sum. 

Then,  if  it  became  paid  by  the  company  to  Wehh,  it  obviously 
foUows  that  the  £700  was  also  paid  by  Ferrao  to  the  company, 
because  crediting  means  acknowledging  that  they  had  received 
that  amount  in  cash.  It  is  exactly  the  same  thing  as  if  Wehh  had 
gone  to  the  company  and  the  company  had  handed  over  to  Wehh 
£700  in  bank  notes,  and  then  Wehh  had  said,  "  I  wish  to  pay  up  the 
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L.  J  J.     shares  of  my  friend  Ferrao  ;  there  is  the  £700  in  bank  notes  back 
1874       again."    There  was  no  need  to  go  through  that  form  ;  and,  in  my 
Fereao's    opinion,  writing  it  off  in  the  books  is  perfectly  equivalent  to  pay- 
ment. 

I  also  agree  with  what  the  Lord  Justice  has  said  upon  the  other 
point,  and,  as  at  present  advised,  I  doubt  extremely  whether  this 
case  comes  within  the  25th  section  of  the  Act  of  1867. 

The  appeal  will  be  dismissed  with  costs,  to  be  paid  by  the  ofiScial 
liquidator. 

Theie  Loedships  said  further,  in  answer  to  Mr.  Ka^,  that  such 
would  be  the  order  in  similar  cases;  the  intention  being  that 
the  liquidator  was  to  pay  the  costs,  whether  he  did  or  did  not  get 
them  out  of  the  estate. 

Solicitors:  Messrs.  Wansey  &  Bowen ;  Messrs.  Whitakers  & 
WooIberL 


L.  jj.     BIKD  V,  BIKD'S  PATENT  DEODOEIZING  AND  UTILIZ- 
1874  INGc  SEWAGE  COMPANY. 

Marchl.  j-1872    B.  44.] 

Company — Agreement  to  assign  the  Assets  to  a  Promoter  of  a  New  Company — 
Ultra  vires — Companies  Act,  1862,  s.  161. 

The  directors  of  a  company  entered  into  an  agreement  with  A.  to  sell  him 
the  business  and  assets  of  the  company,  upon  the  terms  that  the  directors 
should  forthwith  call  an  extraordinary  meeting  and  endeavour  to  get  the 
sanction  of  the  shareholders  to  the  carrying  out  the  sale,  and  that  on  such 
sanction  being  obtained  he  should  pay  the  directors  £250  in  cash,  and  if 
he  should  succeed  in  establishing  a  new  company  for  the  same  purpose, 
should,  within  three  months  from  the' allotment  of  shares,  pay  a  further 
sum  of  £1250  in  cash,  and  £2000  in  fully  paid-up  shares  of  the  new  com- 
pany. The  company,  at  an  extraordinary  general  meeting,  passed  a  resolu- 
tion for  affixing  the  seal  of  the  company  to  the  agreement,  which  was  done, 
and  A.  paid  the  £250  :— 

Held,  on  bill  by  a  dissentient  shareholder  (affirming  a  decree  of  Bacon,  Y.C.), 
that  the  agreement  was  ultra  vires  and  invalid,  and  that  efiect  could  not  be 
given  to  it  under  sect.  161  of  the  Companies  Act,  1862,  for  that  that  section 
only  authorizes  a  sale  to  a  company,  not  to  a  person  about  to  form  a  company. 

This  was  an  appeal  by  the  Defendants,  except  Charles  Allsojp, 
from  a  decree  of  Vice-Chancellor  Bacon,  declaring  an  agreement 
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Company. 


for  sale  of  the  whole  property  and  business  of  the  company  to  be  L.  JJ. 
invalid.  1874 
The  company  was  formed  in  March,  1866,  with  a  nominal  capi-  bird 
tal  of  £5000,  divided  into  £10  shares,  for  the  purpose  of  purchasing  -^^^^^^ 
and  working  a  patent  of  the  Plaintiff  for  improvements  in  treating  jy^^^^^^^ 
sewage.  ^  and 

Clause  43  of  the  articles  of  association  was  as  follows : —  Sewage 
"  With  the  sanction  of  an  ordinary  or  extraordinary  general 
meeting,  but  not  otherwise,  the  directors  may  absolutely  sell  and 
dispose  of  or  demise  any  lauds,  buildings,  contracts,  works,  or  pro- 
cesses belonging  to,  entered  into,  or  carried  on  by  the  company, 
and  with  such  sanction  may  dispose  of  or  grant  any  license  or 
licenses  to  use  any  letters  patent  the  property  of  the  company." 

The  Plaintiff,  by  deed  dated  the  21st  of  April,  1866,  assigned 
his  patent  to  the  company,  in  consideration  of  his  having  twenty 
fully  paid-up  shares  in  the  company  allotted  to  him.  These  shares 
were  accordingly  allotted  to  him,  and  remained  standing  in  his 
name. 

On  the  16th  of  October,  1871,  the  directors  of  the  company 
entered  into  the  following  agreement : — 

"Memorandum  of  agreement  made  the  16th  of  October,  1871, 
between  [names]  directors  oi  Bird's  Patent  Deodorizing  a7id  Utilizing' 
Sewage  Gom]^any,  hereinafter  called  the  vendors,  of  the  one  part 
and  Charles  Allsop,  of,  &c.,  hereinafter  called  the  purchaser,  of  the 
other  part : 

"  Witnesseth  that  the  vendors  for  and  on  behalf  of  the  said  com- 
pany, and  so  far  as  they  have  power  to  bind  the  same,  agree  to 
sell  and  assign,  and  the  purchaser  agrees  to  purchase,  all  the  assets, 
patents,  patent  rights,  works,  leases,  premises,  stock-in-trade,  book- 
debts,  business,  goodwill  and  connection,  property  and  effects  of  the 
said  Birds  Patent  Deodorizing  and  Utilizing  Sewage  Company^  as 
and  from  the  date  hereof,  such  sale  and  purchase  to  be  for  the 
consideration  and  under  and  subject  to  the  several  conditions  and 
stipulations  hereinafter  contained. 

"1.  The  vendors  shall  forthwith,  in  accordance  with  the  regu- 
lations contained  in  the  memorandum  and  articles  of  association  of 
the  said  company,  call  an  extraordinary  meeting  of  the  share- 
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L.  JJ.     holders  of  the  said  company,  and  shall  use  their  best  endeavours  in 

1874      obtaining  the  sanction  of  the  shareholders  enabling  them  to  carry 

BiED      out  such  sale  and  purchase,  and  shall,  if  necessary,  endeavour 

Bikd's     to  obtain  the  voluntary  liquidation  and  dissolution  of  the  said 

bL—o  company. 

AND  ((  2.  On  such  sanction  being  obtained  the  purchaser  shall  deposit 

Utilizing       ^  &  r  f 

Sewage  with  the  vendors  the  sum  of  £250  in  cash,  and  if  the  purchaser 
[ —  *  shall,  with  the  assistance  of  the  vendors  (as  hereinafter  provided 
for),  succeed  in  promoting  and  constituting  a  new  company  for 
working  the  said  patent,  he  shall,  within  three  months  from  the 
,  allotment  of  shares  in  such  proposed  new  company,  pay  to  the 
vendors  or  their  nominees  a  further  sum  of  £1250  in  cash,  and  a 
sum  of  £2000  in  fully  paid-up  shares  in  such  new  company. 

"  3.  And  the  purchaser  agrees  to  use  his  best  endeavours  to 
form,  constitute,  and  promote  such  proposed  new  company,  and 
the  vendors  agree  to  assist  him,  by  all  means  in  their  power,  in 
promoting  and  constituting  such  proposed  new  company,  and,  if 
necessary,  in  liquidating  and  dissolving  the  old  company." 

The  agreement  was  signed  by  the  directors,  and,  notwithstand- 
ing the  repeated  protests  of  the  Plaintiff,  an  extraordinary  general 
meeting  of  the  company  was  held  on  the  8th  of  November,  1871, 
at  which  the  following  resolution  was  carried : — 

"  That  all  the  buildings,  works,  contracts,  patents,  and  premises 
belonging  to,  entered  into,  or  carried  on  by  this  company,  be  sold 
and  transferred  to  C.  AUsop,  Esquire,  of  Salterdown,  Mmwell  Hill, 
gentleman,  upon  the  terms  and  stipulations  and  for  the  considera- 
tions mentioned  and  set  forth  in  an  agreement  or  document  dated 
the  16th  of  October,  1871,  between  the  directors  and  the  said 
C.  AIIsop,  now  read  to  this  meeting,  and  that  the  seal  of  the  com- 
pany be  accordingly  attached  thereto." 

The  seal  of  the  company  was  accordingly  affixed  to  the  agree- 
ment, and  Allsop  paid  the  £250. 

On  the  24th  of  November,  1871,  the  directors  sent  to  the  share- 
holders a  notice  that  on  the  9th  of  December,  1871,  an  ordinary 
general  meeting  of  the  company  would  be  held,  at  which  special 
resolutions  in  the  terms  therein  mentioned,  being  substantially  the 
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same  terms  as  those  of  the  resolutions  set  forth  below,  would  be  L.  JJ. 

proposed.  1874 

On  the  5th  of  December  the  Plaintiff  gave  notice  that  if  the  bird 

resolutions  relating  to  the  sale  to  Allso^p  were  carried,  he  should  bird'h 

file  a  bill  to  restrain  the  transfer.  patent 

Deodorizing 

The  resolutions  passed  at  the  meeting  on  the  9th  of  December,  and 
-.  op,^  Utilizing 

1871,  were —  Sewaqe 

Company. 

"  1.  That  the  resolution  unanimously  passed  at  the  meeting  of   

the  8th  of  November  last,  for  the  sale  of  the  company's  property 
to  Mr.  Allsojp  upon  the  terms  of  the  provisional  agreement  of  the 
16th  day  of  October  last  (now  again  read  to  this  meeting),  be 
and  the  same  is  hereby  confirmed. 

"  2.  That  this  company  be  wound  u  p  voluntarily. ' 

"3.  That  Mr.  IT.  W,  Williams,  of  Cheltenham,  accountant,  be 
appointed  liquidator. 

"  4.  That  the  liquidator  be  empowered,  authorized,  and  requested 
to  notify,  act  upon,  and  carry  out  the  resolutions  passed  at  the 
extraordinary  general  meeting  on  the  8th  of  November  last  and 
this  day  confirmed,  and  to  complete  and  conclude  the  sale  of  the 
company's  property  to  Mr.  Charles  Allsojp  upon  the  terms  of  the 
provisional  agreement  of  the  16th  day  of  October  last  (now  again 
read  to  this  meeting),  or  upon  such  other  or  modified  terms  as  the 
said  liquidator  may  in  his  own  discretion  agree  with  the  said 
a  Allso^r 

On  the  29th  of  December,  1871,  the  directors  sent  to  the  Plain- 
tiff and  the  other  shareholders  a  notice  that  a  meeting  would  be 
held  on  the  5th  of  January,  1872,  to  confirm  such  of  the  above 
resolutions  as  might  require  confirmation,  to  the  intent  that  they 
might  become  special  resolutions  within  the  meaning  of  the  Com- 
jpanies  Ad,  1862.  The  meeting  was  held,  but  the  resolutions  as  to 
winding-up  were  not  confirmed,  and  they  were  subsequently  aban- 
doned, because,  as  the  directors  stated,  Allsojp  considered  that  the 
winding-up  of  the  old  company  would  be  prejudicial  to  the  new 
one.  The  Plaintiff  filed  his  bill  on  the  7th  of  February,  1872,  | 
against  the  company,  the  directors,  and  Allsop,  and  prayed  a 
declaration  that  the  agreement  of  the  16th  of  October,  1871,  and 
the  resolutions  for  carrying  it  into  effect,  were  ultra  vires  and 

YoL.  IX.  2  a  1 
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L.  J  J.  invalid,  and  that  the  agreement  might  be  given  up  to  be  cancelled, 

1874  and  that  the  company  and  directors  might  be  restrained  from 

Bird  carrying  the  agreement  into  effect,  and  particularly  from  assigning 

Bird's  patent,  property  and  assets  of  the  company  to  AUso^,  and  that 

Patent  AUsop  might  be  decreed  to  account  for  all  profits  derived  by  him 
Deodorizing  *       =  ^  i.  .> 

AND      from  the  patent,  and  from  working  the  company's  business  under 
Utilizing  .^ 
Sewage     the  agreement. 

Company.  Yice-Chancellor  Bacon  made  a  decree  declaring  the  contract 
ultra  vires,  and  granting  an  injunction  as  prayed,  and  ordered 
Allsoj>  to  repay  the  £250,  and  the  directors  to  pay  the  Plaintiff's 
costs. 

Mr,  Kay,  Q.C.,  and  Mr.  Millar,  for  the  Appellants : — 

The  object  was  to  act  under  sect.  161,  as  in  Jii  re  Irrigation  Com- 
jpany,  Ex  farte  Fox  (1).  The  agreement  does  not  purport  to 
bind  the  company,  but  it  was  adopted  by  unanimous  resolution  at 
the  meeting  of  the  8th  of  November,  1871.  It  was  only  an  agree- 
ment to  sell  to  a  new  company  when  formed,  and  could  only  be 
carried  into  effect  by  winding-up.  The  winding-up  was  only 
dropped  for  a  time,  in  order  not  to  interfere  with  the  formation  of 
the  new  company.  The  injunction  prevents  the  sale  from  being 
carried  into  effect  at  all. 

[The  LoED  Justice  James:— On  payment  of  the  £250  the 
property  was  to  pass. 

The  LoED  Justice  Mellish  : — The  company  having  sealed  the 
agreement,  became  liable  to  be  sued  at  law  upon  it.] 

The  issue  raised  by  the  bill  is  whether  the  agreement  was 
provident  or  improvident.  The  evidence  shews  it  to  have  been 
provident,  and  the  company  ought  not  to  be  stopped  from  carrying 
it  out  by  means  of  sect.  161. 

Mr.  Eddis,  Q.C.,  and  Mr.  8,  Dickinson,  for  the  Plaintiff: — 

Sect.  161  applies  only  where  it  is  proposed  to  sell  to  a  new  com- 
pany— an  existing  company.  There  must  be  a  new  company  before 
the  resolution  to  sell  is  passed.  The  sale  cannot  be  to  a  person 
who  undertakes  to  form  a  new  company.    Under  the  agreement, 


(1)  Law  Eep.  6  Ch.  176. 
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Allsop  might  make  any  terms  he  pleased  with  the  new  company.  L.  J  J, 

Apart  from  sect.  161,  the  sale  is  ultra  vires.    The  decree  does  not  1874 

affect  the  powers  of  the  liquidator  to  sell  under  sect.  161.    The  bied 

Defendants  were  proceeding  under  the  agreement,  not  under  the  bird's 

statute.  Patent 

Deodorizing 

AND 

Mr.  Millar,  in  reply  : —  Utilizing 

Sewage 

The  agreement  is  merely  provisional,  and  no  sufficient  reason  is  Company, 
shewn  for  preventing  the  company  from  taking  the  requisite  steps 
to  carry  it  legally  into  effect.    Such  an  agreement  may  be  made 
antecedently  to  the  winding-up. 

^iB,  W.  M.  James,  L.J. 

I  am  of  opinion  that  the  order  of  the  Yice-Chancellor  ought  to 
be  affirmed.  When  the  matter  comes  to  be  inquired  into,  it 
appears  to  me  that  the  company  were  wrong  altogether  in  the 
original  agreement,  as  an  agreement  to  be  carried  into  effect  by 
means  of  a  winding-up.  Under  sect.  161,  the  liquidator  could  not 
have  sold  the  property  to  Allsop,  and  that  section  is  the  only  one 
which  gives  power  to  bind  dissentient  shareholders  by  a  transfer  of 
the  company's  business.  It  was  not  proposed  here  to  sell  or 
transfer  to  a  new  company,  but  to  an  individual  who  was  to  be  a 
speculator  in  the  matter,  and  w^as  to  be  at  liberty  to  make  such 
profit  as  he  could  by  the  formation  of  a  new  company.  A  dis- 
sentient shareholder  has  a  right  to  something  more  than  what  he 
gets  under  this  agreement.  The  proposal  is  to  sell  to  any  company 
that  Allsop  may  get  together.  The  arrangement  was  at  one  time 
treated  as  something  intended  to  be  carried  out  under  a  winding- 
-up ;  but  it  appears  that  the  directors  dropped  this,  and  were 
proceeding  to  carry  it  out  under  their  own  powers,  without  any 
reference  to  winding-up.  The  statements  in  their  answer  as  to 
what  they  intended  to  do  are  very  ambiguous.  They  now  say 
they  mean  to  carry  out  the  arrangement  by  means  of  a  winding-up, 
but  I  am  not  satisfied  that  they  intended  to  do  so  before  the  bill 
was  filed.  The  company  ought  to  have  submitted  to  an  injunction 
as  soon  as  the  bill  was  filed,  and  then  to  have  put  themselves  right 
by  passing  proper  resolutions.  The  appeal  must  be  dismissed  with 
costs. 

2  a2  1 
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L.  Jj.     Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.    I  have  come  to  the  conclusion  that 

Bird      the  agreement  was  not  valid  as  a  preliminary  agreement  for 

Bird's     winding  up  the  company  and  selling  its  assets  to  another  company. 

D^DORmNG  ^  think  that  according  to  the  terms  of  sect.  161  the  sale  must  be 

AND      a  direct  one  from  one  company  to  the  other.    This  is  an  aerree- 
Utilizing  . 
Sewage    ment  for  a  sale  to  Allsop,    A  meeting  was  called,  which  professed 

OMFANY.  confirm  the  agreement  and  make  it  a  binding  agreement,  in- 
dependently of  winding-up.  The  deposit  of  £250  was  paid  by 
AUsop,  No  doubt  a  new  company  was  to  be  formed  for  working 
the  patent,  but  AUsop  was  to  remain  the  purchaser,  and  he  was  left 
to  make  any  bargain  he  pleased  for  the  sale  of  the  assets  to  the 
new  company.  In  my  opinion  that  is  not  a  valid  arrangement 
within  the  meaning  of  sect.  161.  I  think  that  the  decree  has 
rightly  declared  the  agreement  to  be  ultra  vires,  and  restrained 
the  company  from  carrying  it  out. 

The  decree  will  not  restrain  them  from  carrying  out  a  sale  of 
their  business  regularly  under  sect.  161. 

Solicitors :  Messrs.  Waterhouse  &  Winterbotham  ;  Messrs.  Valpi^ 
&  Chaplin. 


L.JJ.  SAULL  V,  BKOWNE. 

1874  [1872   S.  237.] 

March  Answer — Insufficiency — Discovery  hefore  Title  is  established, 

.   The  Plaintiff  filed  her  bill  to  establish  that  a  business  carried  on  by  three 

of  the  Defendants  in  partnership  belonged  to  the  estate  of  her  late  husband, 
having  been  commenced  and  carried  on  with  assets  which  the  first  two  of 
them,  who  had  carried  on  her  husband's  business  in  partnership  with  her 
till  they  commenced  the  new  business,  had  abstracted  from  the  old  business. 
The  interrogatories  required  these  Defendants  to  set  forth  whether  they,  or 
any  of  them,  had  drawn  out  of  the  new  business  any  money  for  their  or  his 
own  account  in  respect  of  capital  advanced,  profits,  or  otherwise,  and  to  set 
forth  the  particulars  of  the  moneys  so  drawn  out.  The  third  Defendant 
declined  to  answer  this  interrogatory,  submitting  that  the  Plaintiff  was  not 
entitled  to  this  discovery  till  she  had  established  her  right  to  a  decree  : — 

Held  (affirming  the  decision  of  the  Master  of  the  Polls),  that  the  inter- 
rogatory must  be  answered. 

This  was  an  appeal  by  the  Defendant  Findlay  from  an  order  of 
tlie  Master  of  the  Eolls  allowing  exceptions  to  bis  answer. 
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Thomas  SauII,  a  wine  and  spirit  merchant,  carrying  on  business      L.  JJ. 

in  Aldersgate  Street,  died  in  1855,  leaving  a  will  by  which  he  1874 

directed  his  trustees  and  executors  to  permit  his  wife,  the  Plain-  saull 

tiff,  Sarah  SauU,  and  his  son,  the  Defendant  William  Devonshire  ^• 
'  '  '  Browne 

SauU,  during  the  life  of  Sarah  SauU,  to  carry  on  the  testator's   

business,  and  to  use  for  that  purpose  such  parts  of  his  estate  as 
were  employed  therein  at  his  decease,  W.  D.  SauU  receiving 
£200  a  year  for  his  services.  The  Plaintiff  and  the  Defendant 
WiUiam  SauU  were  the  sole  acting  executors  and  trustees. 

The  bill  alleged  that  till  1858  the  testator's  business  was  carried 
on  according  to  the  above  directions  in  his  will,  and  that  in  that 
year  WiUiam  SauU,  under  strong  pressure,  induced  the  Plaintiff  to 
admit  the  Defendants  Browne  and  Godfrey  as  partners  for  four- 
teen years  from  the  1st  of  January,  1858,  on  the  terms  contained 
in  a  deed  by  which  the  Plaintiff  was  made  a  sleeping  partner,  and 
Browne  and  Godfrey  the  managing  partners. 

In  May,  1872,  Browne  commenced  carrying  on  business  as  a 
wine  and  spirit  merchant  in  Worship  Street,  under  the  firm  of 
W.  J.  Browne  &  Co.,  and  in  June,  1873,  a  partnership  deed  was 
executed  by  which  Browne,  Godfrey,  and  Findlay  agreed  to  carry 
on  the  same  business  in  partnership  under  the  same  firm. 

The  case  made  by  the  bill  was  that,  at  or  about  the  termination 
of  the  partnership  formed  in  1858,  Godfrey  and  Browne  arranged 
a  scheme  for  transferring  the  testator's  business  and  the  goodwill 
thereof  from  the  Aldersgate  Street  premises  to  the  Worship  Street 
premises  for  their  own  benefit,  and  that  the  Worship  Street  busi- 
ness was  commenced  and  had  been  carried  on  with  moneys  which 
Godfrey  and  Browne  had  from  time  to  time  improperly,  and  with- 
out the  knowledge  or  privity  of  the  Plaintiff,  drawn  out  and  trans- 
ferred from  the  Aldersgate  Street  business,  and  by  means  of  the 
improper  withdrawal  of  customers  from,  and  the  appropriation  of 
the  goodwill  of,  the  Aldersgate  Street  business ;  and  that  by  means 
of  various  contrivances  alleged  in  the  bill  Godfrey  and  Broicne 
had  substantially  effected  a  complete  transfer  of  the  Aldersgate 
Street  business  and  its  assets  to  the  Worship  Street  business,  or  the 
firm  of  W.  J,  Browne  &  Co.,  and  that  Findlay  had  notice  of  this 
when  he  joined  that  firm. 

The  bill  went  on  to  allege  that  Godfrey,  Browne,  and  Findlay, 
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Bbowne, 


L.  JJ.  trading  under  tlie  firm  of  W,  J.  Browne  &  Co.,  had  used  and 
1874  traded  with  the  assets  of  the  testator's  business,  and  had  appro- 
SatTl  priated  the  goodwill  of  such  business,  and  had  realised  large  profits 
thereby,  and  that  the  assets  of  the  WorsMjp  Street  business,  and  of 
the  firm  of  W.  J.  Browne  &  Co.,  constituted  part  of  the  testator's 
assets  belonging  to  his  said  business,  and  that,  under  the  circum- 
stances, the  Worship  Street  business  and  the  goodwill  thereof  ought 
to  be  deemed  and  treated  as  belonging  to  the  testator's  estate,  and 
that  such  of  the  Defendants  Godfrey,  Browne,  and  Findlay,  as 
commenced  and  carried  on  the  Worship  Street  business  ought  to  be 
deemed  and  treated  as  having  commenced  and  carried  on,  and  as 
being  possessed  of,  the  same  in  trust  and  for  the  benefit  of  the  tes- 
tator's estate ;  and  that  the  Defendants  Godfrey,  Browne,  and  Findlay 
ought  to  be  decreed  to  account  for  all  profits  realised  by  the 
business,  and  to  transfer  the  business  and  its  assets  as  the  Court 
should  direct  for  the  benefit  of  the  persons  interested  in  the- 
testator's  estate. 

The  bill,  which  was  filed  against  Browne,  Godfrey,  William  SauII,. 
Findlay,  and  the  eestuis  que  trust  under  the  will  of  the  testator, 
prayed  for  a  declaration  tbat  the  goodwill  of  the  Worship  Street 
business,  and  so  much  of  the  assets  as  represented  assets  removed 
from  the  Aldersgate  Street  business,  and  all  profits  arising  from 
the  use  of  the  goodwill  of  the  testator's  business  or  the  use  of  his 
assets,  constituted  part  of  the  estate  of  the  testator,  Thomas  Saull; 
and  for  accounts  and  inquiries  to  give  effect  to  that  declaration. 

One  of  the  interrogatories  which  Findlay  was  called  upon  to 
answer  required  the  Defendants  to  set  forth  "  whether  the  Defen- 
dants Browne,  Godfrey,  and  Findlay,  or  any  of  them  jointly  have, 
or  any  of  them  separately  has,  drawn  out  of  the  business  in 
the  bill  called  the  Worship  Street  business,  or  out  of  the  assets 
of  the  partnership  of  W,  J.  Broivne  &  Co,  in  the  bill  mentioned,, 
any  money  for  their  or  his  own  account  either  in  respect  of  capital 
advanced,  profits,  or  otherwise  howsoever,"  and  to  set  forth  the 
particulars  of  all  moneys  drawn  out,  and  distinguish  such  of  the 
moneys  so  drawn  out  as  were  drawn  out  in  respect  of  profits. 

Findlay  answered :  "I  am  advised  that,  unless  and  until  the 
Plaintiff  shall  have  established  her  right  to  a  decree  in  this  suit,  I 
am  not  compellable  to  answer  the  interrogatory  relating  to  the 


VOL.  IX.]  CHANCERY  APPEALS. 


367 


V. 

Browne. 


moneys  drawn  by  the  partners  respectively  from  the  said  WorsM2)  L.  J  J. 
Street  business,  or  any  part  thereof;  and  I  submit  such  question  i874 
to  the  judgment  of  the  Court  accordingly."  Saull 

The  Plaintiff  took  thirteen  exceptions  to  Findlays  answer — the 
first  exception  being,  that  he  had  not  answered  the  above  interroga- 
tory. This  exception,  and  all  the  others  except  the  second  and 
fourth,  were  allowed  by  the  Master  of  the  Eolls.  Findlay  appealed 
as  regarded  this  and  six  other  of  the  allowed  exceptions. 

Mr.  Marten,  Q.C.,  and  Mr.  Bussell  Boberts,  for  Findlay,  in 
support  of  the  appeal  as  to  the  first  exception : — 

Where  a  Plaintiff  is  seeking  discovery  which  can  be  of  no 
assistance  to  him  in  obtaining  a  decree,  but  is  only  of  use  in  case 
he  obtains  one,  and  his  title  to  any  decree  is  disputed,  the  Court 
has  a  discretion  as  to  whether  it  will  order  such  discovery,  and 
will  be  inclined  to  exercise  this  discretion  in  favour  of  the  Defen- 
dant, if  the  ground  for  disputing  the  Plaintiff's  title  depends  on  a 
variety  of  circumstances,  so  that  it  is  impossible  for  the  Defendant 
to  put  in  a  plea  :  Turney  v.  Bayley  (1)  ;  Be  La  Bue  v.  DicTcinson  (2) ; 
Carver  v.  Binto  Leite  (3)  ;  Kettlewell  v.  Barstoiv  (4). 

The  LoED  Justice  Mellish  : — According  to  Elmer  v.  Creasy  (5) 
the  discovery,  though  merely  useful  for  the  purposes  of  the  conse- 
quential relief,  will  be  ordered,  unless  it  will  be  productive  of  un- 
necessary hardship  on  the  Defendant  to  make  him  give  it  before 
decree, 

Mr.  Locoeh  Well,  for  the  Plaintiff,  was  not  called  upon  as  to 
this  exception. 

Sir  W.  M.  James,  L.J.  :-— 

I  am  of  opinion  that  this  exception  is  properly  taken,  and  that 
the  Defendant  is  obliged  to  answer.  The  rule  is  quite  clear,  that 
a  person  answering  is  obliged  to  answer  fully  unless  he  can  make 
out  an  exceptional  case,  viz.,  that  the  discovery  is  sought  vexa- 
tiously  or  oppressively — or  is  discovery  which  it  will  be  burdensome 

(1)  4  D.  J.  &  S.  332.  (3)  Law  Eep.  7  Ch.  90. 

(2)  3  K.  &  J.  388.  (4)  Ibid.  686. 

(5)  Ante,  p.  69. 
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L.  J.J.  or  injurious  to  the  Defendant  to  give,  and  which  probably  may 
1874  never  be  used  at  all.  The  Court  in  such  a  case,  as  was  said  in 
Saull  Elmer  v.  Creasy  (1),  "  may  be  trusted  to  exercise  a  proper  control 
^Ro^vNE  attempt  on  the  Plaintiff's  part  to  press  for  any  such 
  minuteness  of  discovery  as  would  be  either  vexatious  or  unreason- 
able, as  indeed  it  can  do  in  every  case  in  which  it  is  satisfied  that 
any  kind  of  discovery  is  required  vexatiously  or  oppressively."  In 
the  present  case  I  am  not  satisfied  that  the  discovery  sought  is  im- 
material, vexatious,  or  oppressive ;  and  in  fact  it  may,  as  it  seems 
to  me,  be  very  material  to  the  issue  to  be  tried  at  the  hearing. 
The  case  made  by  the  Plaintiff  is  this :  I  was  interested  in  a  par- 
ticular business  ;  the  assets  and  proceeds  of  that  business  have 
been,  by  a  contrivance  of  my  partners,  transferred  to  another 
business  in  such  a  way  as  to  entitle  me  to  treat  that  new  business 
as  the  business  in  which  I  was  interested,  or  to  treat  some  parts  of 
its  assets  or  proceeds  as  belonging  to  the  business  in  which  I  am 
interested  or  entitled  to  share.  That  is  the  case  which  the  Plain- 
tiff has  undertaken  to  prove  at  the  hearing ;  and  then  she  says  : 
"  In  order  to  enable  me  to  shew  what  the  conduct  of  the  parties 
was,  it  is  important  I  should  shew  exactly  what  they  have  drawn 
out  of  the  new  business.  They  drew  out  large  sums  of  money. 
Here  is  a  gentleman  who,  I  say,  came  in  with  notice  of  the  source 
from  which  the  assets  of  the  new  business  were  derived ;  he  says  that 
he  did  not,  that  he  merely  came  in  as  a  partner  entitled  to  receive 
his  capital  and  a  fixed  sum  by  w^ay  of  interest  upon  it.  I  intend 
to  shew  that  he  is  liable  to  account  to  me  for  more  than  that." 
Moreover,  she  says,  "  I  should  like  to  know  from  him  what  sums  of 
money  he  and  his  two  partners  have  respectively  drawn  out, 
whether  in  respect  of  capital  or  profits  from  this  new  business." 
There  is  nothing  vexatious  or  oppressive  in  calling  for  an  answer 
to  that,  and  it  may  be  very  material  at  the  hearing  to  know  what 
sums  the  Defendants  have  drawn  out  of  the  new  business.  There 
is  nothing,  therefore,  to  exempt  this  Defendant  from  the  ordinary 
rule  that  he  must  answer  fully.  Of  course  the  interrogatory  is 
not  to  be  understood  as  applying  to  money  which  the  partners 
have  drawn  out  for  the  purpose  of  paying  a  creditor  or  taking 
goods  out  of  bond,  or  anything  of  that  kind ;  it  only  applies  to 

(1)  Ante,  p.  73. 
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sums  debited  against  the  partners  as  being  drawn  out  for  them-      L.  JJ. 
selves,  and  not  for  the  purposes  of  the  partnership.  •  1874 

Saull 

Sir  Gr.  Mellish,  LJ.  :—  ^ 

Browne. 

I  am  of  the  same  opinion. 

Solicitors  :  Messrs.  Miller  &  Miller;  Mr.  W,  Stopher. 


In  re  SOUTH.  .  L.  JJ. 

1874 

Judgment  Creditor — Law  of  Judgments  Amendment  Act  (27  &  28  Vict.  c.  112),        ,  ^ 

s.s.  1,  4 — Bemainder — Infant — Petitwn  for  Sale — Erroneous  Beturn  ly  March  IG. 
Sheriff.   

A  Plaintiff,  who  liad  recovered  judgment  with  damages  in  an  action  in 
tort  against  an  infant,  sued  out  an  elegit  against  the  infant's  land  on  the 
judgment.  The  infant's  only  interest  in  land  was  a  remainder  in  fee 
expectant  on  the  death  of  a  tenant  for  life,  which  produced  no  present 
income  to  the  infant.  The  sheriff  returned  that  the  infant  was  seised  of  the 
reversion  of  the  land  in  fee  simple,  and  that  it  was  of  the  annual  value  of 
£124,  and  that  he  had  delivered  the  premises  to  the  creditor.  The  creditor 
then  presented  a  petition  under  the  27  &  28  Vict.  c.  112,  s.  4,  for  a  sale  of 
the  infant's  interest  in  the  land  : — 

Tleld^  first,  that  the  sheriff  had  no  power  to  seize  an  estate  in  remainder 
belonging  to  an  infant,  and  therefore  the  judgment  creditor  had  acquired  no 
charge  on  the  infant's  interest.  Secondly,  that  the  sheriff  having  erro- 
neously returned  that  the  infant  was  seised  of  a  reversion  producing  a 
l^resent  income,  a  petition  for  sale  of  the  infant's  interest,  which  was  a  bare 
remainder,  was  inconsistent  with  the  return  and  could  not  be  supported. 

The  decision  of  Malins,  V.C.,  reversed. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Malins. 

On  the  23rd  of  December,  1872,  Caleb  Houghton  recovered 
damages  in  an  action  for  seduction  against  Thomas  Benton  South 
for  £500  (which  was  afterwards  reduced  to  £300),  and  £62  costs. 

South  was  born  on  the  16th  of  January,  1853,  and  conse- 
quently was  an  infant  at  the  time  when  judgment  was  recovered 
against  him. 

Under  the  will  of  his  grandfather,  A.  Boyach,  South  was  entitled 
to  a  freehold  house  and  premises  in  Kent  in  remainder  expectant 
on  the  death  of  the  testator's  widow,  who  was  still  alive,  but  subject 
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L.  JJ.  to  the  contingency  of  his  dying  in  her  lifetime,  in  which  case  the 
1874      property  was  given  to  his  sister. 

2n  re  He  was  also,  under  the  will  of  his  father,  T.  Souths  entitled  to  a 
freehold  and  copyhold  estate  in  Middlesex  in  remainder  expectant 
on  the  death  of  his  grandmother  and  his  mother,  both  of  whom 
were  alive. 

Houghioriy  in  order  to  enforce  his  judgment,  sued  out  writs  of 
elegit  directed  to  the  sheriffs  of  Middlesex  and  Kent.  The  sheriff 
of  Middlesex  made  a  return  to  the  effect  that  he  had  held  an 
inquisition  on  the  5th  of  June,  1873,  by  which  it  was  found  that 
T,  D,  South  "was  seised  in  his  demesne  of  the  reversion  in  fee 
simple  "  of  the  freehold  and  copyhold  estate  in  Middlesex^  "  being 
of  the  annual  value  of  £124 which  said  premises  he  had  caused 
to  be  delivered  to  the  said  Caleb  Houghton  by  a  reasonable  price 
and  extent,  until  the  sum  of  £366  18s.  6d,,  with  interest,  should 
have  been  levied. 

A  similar  return  was  made  by  the  sheriff  of  Kenty  stating  that 
the  annual  value  of  the  property  extended  in  Kent  was  £20. 

On  the  3rd  of  November,  1873,  the  judgment  and  the  two  writs 
of  elegit  having  been  duly  registered,  Houghton  presented  a  Pe- 
tition under  the  27  &  28  Yict.  c.  112,  s.  4,  praying  for  a  sale  of 
SoutWs  estate  and  interest  in  the  property  in  Middlesex  and  Kent 
under  the  wills  of  his  father  and  grandfather,  in  order  to  pay  what 
was  due  in  respect  of  the  infant's  debt,  interest,  and  costs. 

On  the  22nd  of  January,  1874,  Souths  having  attained  the  age 
of  twenty-one,  paid  Houghton  £382  16s.  ^d.  in  discharge  of  the 
judgment  debt,  interest,  and  costs. 

On  the  20th  of  February,  1874,  the  Vice-Chancel  lor  made  an 
order  on  the  Petition  that  South  should  pay  Houghton  the  costs  of 
the  Petition,  including  the  costs  of  the  writs  of  elegit  and  inqui- 
sitions, and  the  sherifis'  charges  (1).  From  this  order  South 
appealed. 

getting  at  it  for  fhe  payment  of  liis 
(1)  1874.  Feb.  20.  l^^.^^ 

Sir  R.  Malins,  V.C.:—  It  is  clear  that  under  section  11  of 

The  proposition  laid  down  on  behalf  1  &  2  Yict.  c.  110,  a  judgment  entered 

of  the  Respondent  comes  to  this,  that  up  became  a  charge  upon  the  real 

where  a  man  has  only  a  reversionary  estate  of  the  debtor.   But  that  state  of 

interest  in  land,  there  are  no  means  of  the  law  being  productive  of  incon- 
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Mr.  E,  Cooper  Willis,  and  Mr.  0.  L.  Clare,  for  the  Appellant : —      L.  JJ. 

The  sheriffs'  returns  are  false  in  both  cases,  for  they  have  stated 
that  the  debtor  was  "  seised  in  his  demesne  of  the  reversion  in  fee  re 

simple  "  of  the  estates,  and  that  they  were  of  the  annual  value  of   * 

£124  and  £20  respectively,  whereas  in  reality  the  interest  of  the 
debtor  was  only  a  remainder,  and,  in  the  case  of  the  Kent  estate, 
was  subject  to  be  divested  if  he  died  before  his  grandmother,  and  in 
neither  case  was  the  estate  productive  of  any  present  income  to 
him.  The  debtor  is  not  bound  by  the  sheriff's  return.  The  inquisi- 
tion is  made  ex  parte  on  information  furnished  by  the  creditor.  A 
sheriff  had  no  power  to  seize  a  bare  remainder  under  the  old  law : 
Viner's  Abr.  "Statute  Merchant"  (1).  Then  the  1  &  2  Yict. 
c.  110,  s.  11,  enacts  that  the  sheriff  shall  make  and  deliver  execu- 
tion of  such  lands  and  hereditaments  "  as  the  person  against  whom 


venience,  it  was  enacted  by  the  statute 
of  27  &  28  Vict.  0.  112,  s.  1,  that  a 
judgment  should  not  be  a  charge  upon 
land  until  it  should  have  been  actually 
delivered  in  execution.  This,  how- 
ever, was  not  an  Act  for  abrogating 
the  rights  of  creditors  more  than  was 
necessary  to  provide  that  a  debt  should 
no  longer  be  a  charge  on  land,  unless 
execution  was  taken  out.  This  is 
clearly  the  principle  of  the  Act,  be- 
cause sect.  3  provides  for  the  regis- 
tration of  writs  or  processes  whereby 
any  land  has  been  taken  in  execution  ; 
and  by  sect.  2  the  expression.  "  land  " 
is  interpreted  to  mean  all  heredita- 
ments, corporeal  or  incorporeal,  or  any 
interest  therein." 

Then  sect.  4  goes  on  to  provide  the 
remedy  of  the  execution  creditor,  by 
enacting  that  every  creditor  whose 
land  has  been  delivered  in  execution 
shall  be  entitled  forthwith,  by  petition 
in  this  Court,  to  obtain  an  order  for 
sale  of  the  land.  The  only  change  in 
the  law  is,  that  now  the  land  must  be 
delivered  in  execution  before  there 
can  be  any  charge.  I  recently  had 
before  me  a  case  of  Hattm  v,  Hay- 


wood (Law  Eep.  9  Ch.  229),  where  a 
judgment  creditor  had  attempted  to 
levy  an  execution  upon  an  equitable 
interest  in  land,  and  the  sheriff  had 
returned  nil,  and  I  held  that  the  judg- 
ment creditor,  having  done  all  he  could 
towards  getting  delivery  of  the  land 
at  law,  was  entitled  to  enforce  his 
judgment  by  a  suit  in  this  Court ;  but 
as  he  had  not  done  so  before  the  debtor 
became  bankrupt,  he  had  no  charge  on 
the  land ;  and  my  decision  was  affirmed 
by  the  Court  of  Appeal.  That  was  a 
case  where  there  was  no  interest  in 
land  which  the  sheriff  could  take  in 
execution.  But  here  I  have  the  return 
that  the  interest  of  the  petitioner  has 
been  actually  delivered  to  the  judgment 
creditor. 

I  am  therefore  of  opinion,  that  upon 
the  broad  principle  that  every  legal 
interest  in  land,  of  whatever  kind,  is 
now  capable  of  being  taken  in  exe- 
cution, the  Petitioner  was,  when  the 
Petition  was  presented,  entitled  to  what 
he  asked,  and  he  must  now  have  the 
costs  of  the  Petition,  and  any  costs  of 
the  sheriff  which  have  not  been  paid. 

(1)  P.  15. 
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L.  JJ.  the  execution  is  so  sued,  or  any  person  in  trust  for  him,  shall  have 
1874  been  seised  or  possessed  of  at  the  time  of  entering  up  the  said  judg- 
jn  ie  ment  or  at  any  time  afterwards,  or  over  which  such  person  shall  at 
the  time  of  entering  up  such  judgment  or  at  any  time  afterwards 
have  any  disposing  power  which  he  might,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit."  A  man  cannot 
be  seised  or  possessed "  of  a  remainder.  Therefore,  under  the 
former  part  of  the  clause  the  sheriff  cannot  seize  a  remainder ; 
and  the  latter  part  of  the  clause  has  no  application  to  the  present 
case,  as  the  debtor  was  an  infant  at  the  time  when  the  return  was 
made. 

The  27  &  28  Vict.  c.  112,  s.  1,  is  imperative,  that  no  judgment 
creditor  can  get  a  charge  upon  the  land  until  it  has  been  actually 
delivered  in  execution,  and  the  circumstance  that  the  interest  is  of 
such  a  nature  that  it  cannot  be  delivered  in  execution  by  the 
sheriff  makes  no  difference:  In  re  Duke  of  Newcastle  (1);  Hatton 
V.  Haywood  (2).  This  Petition,  therefore,  is  groundless,  and  ought 
to  be  dismissed. 

Mr.  Everitt,  for  the  creditor  : — 

An  infant's  real  estate  may  be  made  chargeable  by  an  order  of 
this  Court:  In  re  Eowarth  (3).  The  debtor  is  bound  by  the 
sheriff's  return  so  long  as  it  is  unimpeached.  If  it  is  erroneous  it 
may  be  quashed  by  a  proper  proceeding ;  but  until  that  is  done  it 
must  be  taken  to  be  correct.  The  passage  cited  from  Viners 
Abridgment  is  not  conclusive.  He  is  there  speaking  of  a  remainder 
in  the  hands  of  an  assignee.  If  a  reversion  may  be  seized,  there 
is  no  reason  why  a  remainder  should  not  be  subject  to  the  same 
process. 

Mr.  jEJ.  Cooper  Willis,  in  reply,  as  to  the  costs. 

Sir  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  the  order  of  the  Vice-Cliancellor  in  this 
case  cannot  be  sustained.    The  principle  in  this  case  is  governed 


(1)  Law  Ecp.  8  Eq.  700.  (2)  Ante,  p.  229. 

(3)  Law  Rep.  8  Ch.  415. 
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by  the  decision  of  the  full  Court  in  Hatton  v.  Eaytvood  (1).  But  L.  JJ. 
independently  of  that  the  sheriff  is  only  empowered  to  seize  those  1874 
lands  of  which  the  debtor  is  "  seised  or  possessed,"  for  those  are 
the  words  of  the  11th  section  of  the  1  &  2  Vict.  c.  110.  A  man 
cannot  be  "  seised  or  possessed  "  of  a  remainder.  The  sheriffs,  or 
whoever  prepared  the  return  of  their  writs,  were  fully  aware  of 
this,  for  in  the  returns  it  is  stated  that  the  debtor  is  "  seised  in  his 
demesne  of  the  reversion  in  fee  simple,"  which  describes  an  interest 
which  was  subject  to  be  taken  by  the  sheriff ;  whereas  the  debtor 
was  really  entitled  to  a  remainder,  which  could  not  be  taken.  The 
Petitioner  asks  for  a  sale  of  a  remainder  upon  a  return  which 
states  that  the  debtor  was  seized  of  a  reversion.  It  is  much  the 
same  as  if  the  debtor  were  seised  of  Blackacre  and  the  Petition 
asked  for  a  sale  of  WMteacre, 

The  Petition  is  entirely  wrong,  and  must  be  dismissed;  and 
inasmuch  as  it  was  presented  so  short  a  time  before  the  debtor 
attained  the  age  of  twenty-one  years,  when  he  at  once  paid  the 
debt,  and  the  Petitioner  might  well  have  waited  till  that  time,  it 
must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors ;  Messrs.  Le  Biclie  &  Son  ;  Mr.  E.  Woodard. 


March  16. 


HALFHIDE  v.  EOBINSON.  L.  jj. 

[1870   H.  96.] 

Person  of  Unsound  Mind — Partition  Suit — Next  Friend — Sale  of  Peal  Estate 
—Lunacy  Regulation  Act,  1862  (25  &  26  Vict.  c.  86),  s.  IS— Trustee  Act, 
1852,  s,  1. 

It  is  irregular  for  a  bill  to  be  filed  by  a  person  of  unsound  mind  not  so 
found  by  inquisition,  by  his  next  friend,  for  the  purpose  of  dealing  with  the 
real  estate  of  the  person  of  unsound  mind. 

A  bill  was  filed  by  a  person  of  unsound  mind  not  so  found,  by  his  next 
friend,  for  a  partition  or  sale  of  real  estate,  and  a  decree  for  sale  was  made. 
A  petition  w^as  afterwards  presented  under  the  Trustee  Act,  1852,  for  an  order 


(1)  Ante,  p.  229. 
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L.  JJ.  vesting  tlie  estate  of  the  Plaintiff  in  the  purchaser.    The  Court  refused  to 
jg-,^             make  the  order,  considering  that  the  suit  was  irregular,  but  as  the  Plaintiff's 
share  was  only  £200,  and  she  had  no  other  property,  the  Court  directed  an 
Halfhide          application  to  be  made  in  Lunacy,  under  the  13th  section  of  the  Lunacy 
EoBiNSON           Regulation  Act,  1862,  for  a  sale,  and  permitted  the  petition  to  be  amended 
  for  that  purpose. 

The  bill  iu  this  case  was  filed  for  the  partition  or  sale  of  real 
estate  belonging  to  three  persons  as  tenants  in  common. 

The  Plaintiff  was  a  lady  of  unsound  mind  not  so  found  bj 
inquisition,  suing  by  her  uncle  as  next  friend.  The  Defendants 
asked  for  a  sale  instead  of  a  partition,  which  was  accordingly 
ordered  by  Vice-Chancellor  Sir  J,  Stuart,  before  whom  the  cause 
was  heard. 

When  the  matter  was  in  Chambers  it  appeared  that  one  of  the 
Defendants  had  gone  abroad  and  had  not  been  heard  of  for  some 
time,  which  circumstance  would  prevent  the  property  from  being 
sold  at  a  public  sale  for  its  real  worth.  The  other  Defendant 
thereupon  offered  to  purchase  the  shares  of  his  two  co-tenants  for 
£400 ;  and  this  offer  having  been  sanctioned  by  the  Court,  a  peti- 
tion was  presented  in  the  suit,  under  the  Trustee  Act,  1852,  for  an 
order  vesting  the  Plaintiff's  share  in  the  property  in  the  purchaser, 
which  was  heard  at  the  purchaser's  request,  in  the  first  instance, 
before  the  Lords  Justices. 

Mr.  Miller,  Q.C.,  and  Mr.  T.  Brett,  for  the  Petitioners,  referred  to 
the  Trustee  Act,  1852  (15  &  16  Yict.  c.  55,  s.  1)  :  In  re  Good  Intent 
Benefit  Society  (1),  Herring/  v.  Clark  (2),  and  In  re  Ormerod  (3). 

SiK  W.  M.  James,  L.J. : — Is  there  any  authority  for  filing  a  bill 
for  a  partition  of  real  estate  by  a  person  of  unsound  mind  by  a 
next  friend  ? 

Mr.  Miller : — It  is  merely  a  matter  of  form  whether  the  per- 
son of  unsound  mind  is  a  Plaintiff  or  Defendant.  There  is  no 
question  that  she  might  have  been  made  a  Defendant,  and  as  the 
other  tenants  in  common  desired  a  sale,  the  same  decree  would 
have  been  made  as  has  now  been  made.  The  costs  would  come 
out  of  the  proceeds  of  the  sale  alike  in  both  cases.    The  evidence 

(1)  2  W.  K.  671.  (2)  Law  Bep.  4  Ch.  167. 

(3)  3  De  G.  &  J.  249. 
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shews  that  the  lady  has  no  other  property  than  this  small  estate,      L.  JJ. 
which  is  quite  unproductive  under  present  circumstances,  and  she  3874 
is  entirely  supported  by  her  uncle,  who  is  the  next  friend.  Halfhide 


Sir  W.  M.  James,  L.J. : — 

I  think  that  this  suit  is  altogether  irregular.  Such  a  bill  ought 
not  to  have  been  filed  by  a  next  friend  on  behalf  of  a  person  of 
unsound  mind  not  so  found  by  inquisition.  It  is  said  that  it  is  a 
mere  matter  of  form,  for  that  if  the  parties  were  transposed,  and 
the  person  of  unsound  mind  made  a  Defendant,  there  must  have 
been  a  decree  for  sale  just  the  same  as  has  now  been  made.  But 
in  that  case  the  Plaintiff  would  have  taken  the  risk  of  the  costs  of 
the  suit. 

However,  we  can  apply  our  powers  under  the  Lunacy  Regulation 
Act  (1)  to  the  case.  We  shall  be  exercising  our  power  of  selling  the 
lunatic's  property  on  terms  which  we  think  beneficial  to  the  lunatic, 
but  not  under  this  suit,  nor  adopting  the  proceedings  under  it  in 
any  way.  A  petition  must  be  presented  under  the  Lunacy  Begula- 
Hon  Act,  or,  if  the  Petitioners  prefer  it,  they  may  amend  this  petition 
by  making  it  under  that  Act,  and  they  must  state  what  is  the  total 
value  of  the  lunatic's  property.  The  matter  will  be  dealt  with  in 
Lunacy,  and  we  must  be  informed  of  the  exact  sum  which  will 
come  to  the  lunatic  under  the  sale,  after  providing  for  the  costs 
which  her  share  will  ^have  to  bear,  and  we  shall  be  able  to  concur 
with  the  other  parties  in  carrying  out  the  sale. 

I  wish  it  to  be  understood  that  a  bill  cannot  be  filed  by  a  next 
friend  on  behalf  of  [a  person  of  unsound  mind  not  so  found  by 
inquisition,  for  dealing  with  his  real  estate.  The  consequences  of 
such  a  course  might  be  monstrous. 

Sir  Gt.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Duncan  &  Murton,  agents  for  Messrs.  Eart  & 
Head,  Beigate* 

(1)  25  &  26  Yict.  c.  86,  ss.  12, 13,  £1000,  to  apply  it  for  his  benefit  with- 
by  which  power  is  given  to  the  Lord  out  an  inquisition  of  lunacy ;  and  for 
Chancellor  intrusted,  &c.,  where  the  that  purpose  to  order  a  sale  of  his  real 
property  of  a  lunatic  does  not  exceed     estate  or  other  property. 


V. 

Robinson. 
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GEEAT  WESTERN  COLLIERY  COMPANY  v.  TUCKER. 

1874 

^  [1873    G.  47.] 

March  23,  24. 

"~"  Answer — Excejptions — Private  Transactions, 

Where  a  Plaintiff  files  a  bill  founded  on  the  alleged  agency  of  the  Defen- 
dant, which  is  in  question  in  the  suit,  the  Defendant  will  not  be  compelled 
to  answer  interrogatories  as  to  what  appear  to  be  his  private  transactions. 

Order  of  MaUns,  Y.C.,  affirmed. 

The  bill  in  this  case  was  filed  by  a  company  called  the  Great 
Western  Colliery  Company,  against  S,  W,  TucTcer  and  H.  Thomas, 
and  alleged  that  Tucker  and  Thomas ,  in  1863,  conceived  the 
design  of  purchasing  from  the  Great  Western  Bailway  Company  a 
colliery  called  the  Gyfeillon  Colliery,  forming  a  company,  and 
securing  a  large  profit  by  charging  that  company  with  a  much 
higher  price  for  the  colliery  than  would  be  paid  to  the  railway 
company ;  that  the  Defendants,  in  1864,  accordingly  agreed,  in 
the  name  of  one  Ward,  to  purchase  the  Gyfeillon  Colliery  from 
the  railway  company  for  £35,000.  The  bill  then  stated  certain 
alleged  dealings  between  the  Defendants,  one  Bossall  and  others 
and  the  Agra  and  Mastermans  Bank,  for  raising  money  to  pay  for 
the  colliery,  and  stated  the  formation,  in  1865,  by  the  Defendants 
of  the  Great  Western  Colliery  Company,  with  a  capital  of  £150,000, 
and  that  the  directors  of  the  company  soon  afterwards  agreed  to 
buy  the  colliery  from  Ward  for  £50,000 ;  and  the  bill  alleged  that 
the  directors  did  this  under  the  influence  of  Tucker,  who  was  soli- 
citor to  the  company ;  and  the  bill  contained  statements  as  to  the 
alleged  circumstances  of  the  purchase,  and  that  the  company  was 
not  aware  of  them  until  the  year  1871.  And  the  bill  prayed  a 
declaration  that  the  Defendants  were  the  agents  of,  and  stood  in  a 
fiduciary  position  towards,  the  company  in  respect  of  the  purchase 
by  the  company  of  the  Gyfeillon  Colliery,  and  ought  to  refund  to 
the  company  any  profit  made  by  the  sale  or  re-sale  of  the  colliery 
to  the  company;  and  the  bill  prayed  an  account  of  the  profits,  and 
that  the  necessary  directions  might  be  given. 

The  Plaintiffs  filed  forty-seven  interrogatories,  the  seventeenth  of 
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which  was  that  the  Defendants  might  set  forth  a  full,  true,  and  par-      L.  J.J. 
ticular  account  of  all  cheques  drawn  on  the  account  of  Bossall  and  1874 
others  in  the  books  of  the  Agm  and  Mastermans  Bank,  including  Gueat 
the  names,  dates,  &c.  j  the  eighteenth,  that  the  Defendants  might  qq)  li^j^y^qo. 
set  forth  an  account  of  the  profits  made  by  them  by  virtue  of  the  r^^.J^^^ 

purchase  and  re-sale  of  the  Gyfeillon  Colliery,  and  how  such  profits    * 

were  made,  and  whether  by  money  or  by  the  sale  of  coals,  and 
how  they  were  dealt  with.  In  five  other  interrogatories  the  Plain- 
tiffs asked  discovery  as  to  cheques  drawn  and  as  to  profits. 

The  Defendants  put  in  answers  of  great  length,  denying  that 
Tucker  had  anything  to  do  with  the  purchase,  and  denying  the 
agency  and  many  of  the  allegations  in  the  bill  as  to  the  circum- 
stances of  the  sale.  The  answer  of  Thomas  gave  some  details  as 
to  cheques,  but  refused  to  answer  further  as  to  other  cheques  which 
the  answer  stated  to  have  been  drawn  for  carrying  on  the  colliery 
works,  these  works  having  been  carried  on  by  Thomas  for  several 
months.  TJiomas  denied  that  he  had  made  any  profit  by  the  sale, 
and  said  that  if  there  was  any  profit,  it  was  from  the  increase  of 
value  of  the  colliery,  and  from  the  addition  of  certain  rights  which 
were  also  sold  to  the  company,  and  from  the  sale  of  coal ;  and  he 
refused  to  set  out  any  account  of  the  profit. 

The  Plaintiffs  excepted  to  the  answers,  and  the  V ice-Chancellor 
Malins  overruled  the  exceptions. 

The  Plaintiffs  appealed. 

Mr.  Chitiy,  Q.C.,  and  Mr.  Plummer,  in  support  of  the  appeal : — 

Every  Defendant  who  answers  must  answer  fully,  and  we  have 
a  right  to  this  discovery.  The  case  is  exactly  like  Eichens  v. 
Congreve  (1),  and  is  within  Moore  v.  Craven  (2). 

Mr.  Glasse,  Q.C.,  Mr.  Higgins,  Q.C.,  and  Mr.  Crossley,  for  Tliomas, 
were  not  called  upon. 

SiE  W.  M.  James,  L.J.,  said  that  the  case  made  by  the  bill 
seemed  to  be  rather  one  for  setting  aside  the  purchase  than  for 
retaining  the  property  at  a  lower  price  ;  but,  independently  of  that 
question,  the  case  depended  on  the  truth  of  the  allegations  that 

(1)  4  Russ.  562.  (2)  Law  Rep.  7  Ch.  84,  n. 
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L.  JJ.     tbe  Defendants  were  agents  for  the  Plaintiffs.  His  Lordship  then 
1874      continued : — 

Gkeat  The  question,  then,  is  whether  the  relation  of  principal  and 
CoMjERY^Co  ^^^^^  existed  between  the  parties.  Now  this  appears  to  be  essen- 
tially one  of  those  cases  in  which  the  Court  will  not  compel  a 
Defendant  to  give  discovery  of  his  own  private  means  and  trans- 
actions, on  the  speculation  that  the  Plaintiff  may  afterwards  want 
it,  if  at  the  hearing  he  succeeds  in  the  preliminary  proposition 
that  the  Defendant  is  or  was  an  agent.  It  would  be  monstrous 
that  a  man,  by  merely  alleging  that  he  had  a  share  in  a  concern, 
which  allegation  was  denied,  and  had  not  been  established,  and 
whilst  it  was  doubtful  whether  it  would  be  established,  could  get 
the  accounts  of  a  Defendant's  private  business,  and  of  his  dealings 
with  other  people.  We  think  that  the  Yice-Chancellor  was  quite 
right  in  overruling  the  exceptions.  This  is  exactly  one  of  those 
cases  referred  to  by  the  Lord  Chancellor  in  Elmer  v.  Creasy  (1), 
where  the  Court  may  be  trusted  to  exercise  a  proper  control  over 
any  attempt  on  the  Plaintiff's  part  to  press  for  discovery  which 
would  be  vexatious  or  unreasonable.  The  appeal  must  be  dismissed 
with  costs. 


SiE  C  Mellish,  L.  J.,  concurred. 

fSolicitors  for  the  Plaintiffs  :  Messrs.  Sjpeechly  &  Chamherlain. 
Solicitors  for  the  Defendant :  Messrs.  Tucker,  New,  &  Langdale. 


(1)  Ante,  p.  69. 
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Ex  parte  BANNER.    In  re  KEYWORTH.  L.  J.  j. 

1874 

■Secured  Creditor — Action  on  Bill  of  Exchange — Payvient  of  Money  into  Court 

to  abide  the  event — Bankruptcy  of  Defendant — Bankruptcy  Act,  18G9  (32    Marcli  20. 

(fc  33  Vict.  c.  71),  ss.  12,  16  (suh-s.  5),  12— Bills  of  Exchange  Act,  1855   

(18  &  19  Vict.  c.  67),  s.  2. 

An  action  upon  an  overdue  bill  of  exchange  for  £1200  was  brought  against 
the  acceptors.  The  Defendants  obtained  leave  to  appear  and  defend  the 
action  upon  paying  into  Court  £880  to  abide  the  event.  An  order  was 
afterwards  made  referring  the  matter  in  dispute  to  arbitration.  Before  . 
any  award  was  made  the  Defendants  filed  a  liquidation  petition.  The 
trustee  claimed  the  £880  for  distribution  among  the  creditors  generally,  and 
obtained  an  order  from  the  County  Court  restraining  further  proceedings  in 
the  arbitration : — 

Held  (affirming  the  decision  of  Bacon,  C.  J.),  that  the  Plaintiff  in  the  action 
was,  at  the  commencement  of  the  liquidation,  a  secured  creditor,  and  that 
an  inquiry  must  be  directed  in  the  Court  of  Bankruptcy  to  ascertain  to 
how  much  of  the  £880  he  was  entitled. 

xHIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 

On  the  5th  of  April,  1873,  a  bill  of  exchange  for  £1200,  pay- 
able three  months  after  date,  was  drawn  by  \Johi  Lacy  upon 
Messrs.  /.  &  H.  Key  worth  &  Co.,  shipowners,  of  Liverpool.  The 
bill  was  accepted  by  them,  and  was  indorsed  by  Lacy  to  Messrs. 
Tate  &  Co.  The  bill  became  due  on  the  8th  of  July,  1873,  and  was 
dishonoured,  and  on  the  11th  of  July  Tate  &  Co.  commenced  an 
action  on  the  bill,  in  the  Court  of  Common  Pleas  at  \Lancaster, 
against  Key  worth  &  Co.  The  Defendants  applied  to  the  Court, 
under  the  provisions  of  sect.  2  of  the  Summary  Froceedings  on 
Bills  of  Exchange  Act,  1855,  (18  &  19  Vict.  c.  67),  for  leave  to 
appear  and  defend  the  action.  An  affidavit  in  support  of  the 
application  was  made  by  one  of  the  Defendants  and  Laey,  by  which 
it  appeared  that  Key  worth  &  Co.  accepted  the  bill  at  the  request  of 
Lacy  as  a  guarantee  for  the  payment  of  the  premiums  on  some 
insurances  which  he  was  then  about  to  effect  with  Tate  &  Co.,  and 
that  Keyworth  &  Co.  received  no  consideration  for  accepting  the 
bill.  Lacy  deposed  that  at  the  time  of  making  his  affidavit  he 
did  not  owe  Tate  &  Co.  more  than  £200.    On  the  22nd  of  July 
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JSx  parte 
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In  re 
Keyworth. 


an  order  was  made  by  the  Court,  that  *'on  payment  into  Court  hy 
the  Defendants  of  the  sum  of  £880  to  abide  the  event,  the  Defen-- 
dants  be  at  liberty  to  appear  and  defend  this  action."  The  same 
day  the  £880  was  paid  into  Court.  On  the  29th  of  July,  on  the 
application  of  the  Defendants,  a  compulsory  order  was  made  that 
the  matters  in  dispute  in  the  action  should  be  referred  to  the 
award  of  an  arbitrator. 

On  the  2nd  of  September,  1873,  Keyworth  &  Co.  filed  a  liquida- 
tion petition.  The  creditors  resolved  on  a  liquidation,  and  ap- 
pointed Mr.  Banner  trustee.  On  the  5th  of  November  the  trustee 
applied  to  the  Court  for  an  injunction  to  restrain  the  proceedings, 
in  the  arbitration  and  the  prosecution  of  the  action,  and  for  an 
order  declaring  that  the  £880  belonged  to  the  trustee.  At  this 
time  no  award  had  been  made  by  the  arbitrator.  The  Judge  of  the 
Liver^pool  County  Court,  on  the  21st  of  JSTovember,  granted  the 
injunction  asked  for,  and  made  an  order  declaring  that  the  £880 
belonged  to  Mr.  Banner  as  trustee  under  the  liquidation,  and  that 
the  Plaintiffs  in  the  action  should  consent  to  the  payment  out  of 
Court  to  the  trustee  of  the  £880.  From  this  order  Messrs.  Tate  & 
Co.  appealed  to  the  Chief  Judge  in  Bankruptcy. 

The  Chief  Judge  reversed  the  order  of  the  County  Court  Judge^ 
being  of  opinion  that  Tate  &  Co.  were  entitled  to  be  paid  out  of  the- 
sum  of  £880  the  amount  of  their  debt  and  costs,  and  directed  an 
inquiry  as  to  that  amount  (1).  From  this  decision  the  trustee- 
appealed. 


(1)  1874.  Jan.  26. 
Sir  James  Bacon,  C.J. : — 

This  case,  no  doubt,  is  one  of  con- 
siderable importance  and  of  some  nicety, 
but  it  must  be  decided  upon  the  general 
law ;  and  I  do  not  think  that  the  clauses 
in  the  present  Bankruptcy  Act,  or  in 
any  other  Act,  which  have  been  re- 
ferred to,  of  themselves  conclusively 
determine  the  question  whether  the 
Appellants  were,  at  the  filing  of  the 
petition,  secured  creditors  holding  or 
having  security  on  the  estate  of  the 
debtors.  1'here  can  be  no  doubt,  in 
my  mind,  that  the  object  of  the  law 


relating  to  bills  of  exchange  is  that,  if 
a  man  who  is  sued  comes  and  says,  "^T 
have  a  defence  to  this  action,  and  I 
swear  I  have  a  defence,"  the  Judge  is- 
to  look  into  so  much  of  the  circum- 
stances of  the  case  suggested,  not 
proved,  before  him  as  will  satisfy  him 
of  the  amount  of  security  (that  is  the- 
proper  word  to  use)  that  shall  be  given 
by  the  Defendant  to  abide  the  event  of 
the  action  ;  and,  without  professing  to 
know  in  what  form  those  orders  are 
usually  drawn  up  in  the  Courts  of 
Common  Law,  I  do  not  hesitate  to  say 
that  the  order  made  in  this  case  is  ai 
proper  order,  and  is  in  accordance  with. 
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Mr.  Benjamiyij  Q.C.,  and  Mr.  Bigham,  for  the  Appellant,  con- 
tended that  the  Bills  of  Exchange  Act,  as  was  clear  from  the 
.preamble,  was  not  intended  to  give  the  Plaintiffs  any  such  "  mort- 


tlie  Act  of  Parliament,  the  object  of 
which  was  to  provide  a  security  (em- 
phatically) to  abide  the  result  of  the 
pending  action.  If  it  were  necessary 
to  give  reasons  for  this  conclusion,  they 
could  be  readily  furnished.  If  it  were 
otherwise,  a  bankrupt  intending  to 
cheat  the  creditor  who  was  suing  him 
would  be  furnished  with  a  ready  means 
of  doing  so,  because  he  could  easily 
find  the  money  necessary  to  be  de- 
posited, intending  to  become  bankrupt 
the  next  day  or  at  some  other  time ; 
^ind,  if  there  were  half  a  dozen  creditors 
suing  him  on  bills  of  exchange,  he 
might  find  the  money  for  the  purpose 
of  temporary  deposit,  with  a  certain 
•  conviction  that  it  could  be  got  back 
again  when  he  was  bankrupt.  That  is 
one  of  the  evils  which  would  arise  from 
such  a  mode  of  dealing  with  the  sub- 
ject. But  I  think  the  transaction  is 
I)lain  and  distinct,  and,  according  to  all 
the  cases  cited,  the  £880  paid  into 
'Court  ceased,  upon  its  being  paid  into 
Court,  to  be  the  property  of  the  debtors ; 
it  was  no  longer  part  of  their  estate. 
If  the  action  had  gone  on  to  judgment, 
and  the  judgment  had  been  for  the 
Plaintiff  for  £880,  the  matter  would 
have  been  quite  clear  and  plain ;  the 
•money  would  have  belonged  to  the 
Plaintiff.  In  the  cases  referred  to,  the 
Tight  of  the  Plaintiff — the  person  who 
ihad  procured  the  deposit  to  be  made — 
is,  as  it  seems  to  me,  recognised  beyond 
the  possibility  of  dispute.  In  one  of 
them — Furnival  v.  Bogle  (4  Russ.  142) 
- — it  is  true,  the  order  was  not  made 
for  immediate  payment  out,  and  the 
appeal  was  dismissed  ;  but  this  was  be- 
■•cause  some  further  proceeding  in  the 
Maj'-or's  Court  was  necessary  to  ascer- 
.tain  how  mucli  of  the  sum  deposited 


belonged  to  the  man  for  whose  security 
and  for  the  satisfaction  of  whose  claim 
it  had  been  deposited.  The  case  of 
Holmes  v.  Tatton  (5  E.  &  B.  65),  Lord 
Campheirs  judgment  in  which  was 
commented  upon  so  elaborately  by  Mr. 
Benjamin,  has  not,  in  my  opinion,  the 
smallest  application  to  the  present  case. 
That  was  a  question  whether,  upon  the 
strict  construction  of  that  clause  of  the 
Common  Law  Procedure  Act  of  1854 
by  which  service  or  notice  of  an  order 
of  attachment  binds,  in  the  hands  of 
the  garnishee,  debts  due  or  accruing 
due  to  the  judgment  debtor — whether 
notice  of  such  an  order  was  so  binding 
on  the  garnishee  that  from  that  time 
the  judgment  creditor  had  a  right  to 
say  that  the  money  attached  belonged 
to  him,  or  that  he  had  a  lien  upon  it. 
It  was  decided  that  he  had  no  lien, 
that  there  was  no  contract  to  give  him 
a  lien,  and  that  there  was  nothing  in 
the  Act  of  Parhament  properly  con- 
strued that  gave  him  anything  amount- 
ing to  a  lien.  That  is  all  that  that  case 
decides.  In  the  present  case  I  find 
the  state  of  things  to  be  this  :  when  the 
liquidation  commenced  there  was  a  sum 
of  £880,  which  formed  no  part  of  the 
debtors'  estate,  which  had  been  paid 
into  Court  to  abide  the  result  of  an 
action.  If  that  action  went  on  to  judg- 
ment, the  Plaintiff  was  entitled  to  be 
paid  his  debt,  if  established,  and  the 
amount  of  his  costs,  out  of  the  sum 
deposited.  That  right,  I  think,  the 
Plaintiff  has  still,  because  I  am  wholly 
prevented  from  adopting  that  part  of 
Mr.  Benjamin'' s  argument  in  which  he 
said  the  deposit  was  to  abide  the  result 
of  the  action,  or  to  wait  until  the  action 
was  determined.  That  is  an  event 
which  never  can  happen  now,  because 
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gage,  charge,  or  lien  "  on  the  Defendants'  property  as  would  make 
him  a  secured  creditor  under  the  terms  of  the  16th  section  of  the 
BanJcrujoicy  Act,  1869:  Ex  ]oarte  Greenway  (1)  (2). 


the  Judge  of  the  County  Court  has, 
by  his  injunction,  made  it  impossible 
to  proceed  in  the  action.  There  is 
great  plausibility  in  that  mode  of  put- 
ting the  case,  and  at  one  time,  hav- 
ing to  carry  into  execution  the  Act  of 
1869,  regarding  its  provisions,  noticing 
the  fact  that  the  184th  section  of  the 
Act  of  1849  is  omitted  from  it,  and 
that  there  is  contained  in  it  the  power 
given  by  sect.  13  to  grant  injunctions, 
I  did  think  that,  consistently  with  the 
spirit  and  with  the  letter  of  the  existing 
bankruptcy  statute,  that  might  be  read 
as  a  substitute  for  the  184th  section  of 
the  Act  of  1849 ;  and  so  I  decided.  But 
my  decision  in  Ex  jparte  Roche  (Law 
Rep.  6  Ch.  79)  was  held  by  the  Court 
of  Appeal  to  be  wrong,  and  it  was  re- 
versed. The  view  which  I  had  taken 
of  the  statute  in  that  respect  was  held 
to  be  incorrect,  and  Lord  Eatherley^  in 
deciding  that  case,  after  referring  to 
what  I  had  decided,  and  my  reasons 
for  so  deciding,  said:  "It  is  evident, 
from  the  wording  of  the  13th  section 
and  of  the  corresponding  rule,  that  it  is 
left  to  the  discretion  of  the  Judge 
whether,  in  any  particular  case,  he  will 
or  will  not  grant  an  injunction.  But 
it  could  not  have  been  the  intention  of 
the  Legislature  to  make  the  rights  of 
the  creditors  inter  se  depend  upon  the 
discretion  of  a  Judge  in  Bankruptcy  in 
granting  or  withholding  an  injunction." 
A  more  clear  covering  than  that  of  the 
point  which  Mr.  Benjamin  argued  it  is 
impossible  to  conceive.  It  is  in  vain 
to  say  I  regret  it,  because  I  think  the 
omission  (whether  accidental  or  not  E 
am  not  at  liberty  to  sny)  of  the  184th 
section  has  been  ^injurious  to  the  ad- 
ministration of  bankruptc3\  Sach  is 
the  law  by  which  we  are  all  bound, 


and  which  I  am  bound  to  administer, 
I  think  the  Appellants  in  this  case  are 
entitled  to  have  that  question,  which 
was  pending  between  them  and  the 
debtors  when  the  £880  was  deposited, 
decided.  I  think,  having  regard  to  the 
72nd  section  of  the  Act,  and  without 
any  objection  or  opposition,  as  I  under- 
stand, on  the  part  of  the  Appellants,, 
proceedings  may  now  be  taken  in  bank- 
ruptcy to  ascertain  what  is  the  amount 
that  should  be  paid  to  them  out  of  the 
sum  deposited.  I  think,  therefore,  that 
the  £880,  which,  as  I  have  already 
said,  at  the  time  when  the  petition  waS' 
filed,  formed  no  part  of  the  debtors' 
estate,  ought  not  to  be  paid  over  to  the 
trustee  to  be  distributed  among  the 
creditors  proving  under  the  liquidation. 
I  think  it  would  be  convenient,  rights 
and  just  that  it  should  be  transferred 
into  the  liquidation ;  and  there  must  be 
some  proceedings  to  determine  to  how 
much  the  Appellants  are  entitled.  The 
amount  may,  if  the  parties  so  agree,  be 
determined  in  the  arbitration  ;  otherwise 
there  must  be  an  inquiry  for  this  pur- 
pose before  the  learned  Judge.  I  make 
no  order  as  to  the  costs  of  the  appeal. 

(1)  Law  Rep.  16  Eq.  619. 

(2)  The  following  cases  were  also 
cited  on  the  hearing  before  the  Chief 
Judge :  Taylor  v.  Marling  (2  Man.  & 
G.  55);  Wynne  v.  Jackson  (2  Russ. 
351) ;  Furnival  v.  Bogle  (4  Russ.  142)  ; 
Murray  v.  Arnold  (3  B.  &  S.  287) ; 
Holmes  v.  Tutton  (5  E.  &  B.  65): 
CulverJwuse  v.  Wichens  (Law  Rep.  3 
C.  P.  295);  Ferrall  v.  Alexander 
(1  Dowl.  132)  ;  Turner  v.  Jones  (26 
L.  J.  (Ex.)  262) ;  TUhury  v.  Broiun 
(30  L.  J.  (Q.B.)  46)  ;  Wood  v.  Dunn 
(Law  Rep,  2  Q.  B.  73);  Fehait  v. 
Stevens  (30  L.  J.  (Ex.)  1). 
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Sir  W.  M.  James,  L.J. : — I  cannot  see  what  jurisdiction  the  L,  J.  J. 
County  Court  Judge  had  to  make  an  order  that  the  Plaintiffs  in  i874 

the  action  "  should  consent  to  the  payment  out  of  Court "  of  any  j^j^  ^^^^^ 
sum. 


Mr.  North,  for  the  creditors,  was  not  called  on. 


Banner. 

In  re 
Key  WORTH. 


Sir  W.  M.  James,  L.J.  :— 

The  sum  in  question  was  paid  into  Court  to  abide  the  event  of 
the  action.  It  is  similar  to  what  is  constantly  done  in  this  Court 
when  a  bill  is  filed  to  restrain  an  action  at  law  and  the  Plaintiff  is 
ordered  to  pay  into  Court  the  amount  claimed  in  the  action.  It 
?)eloDgs  to  the  party  who  is  found  eventually  to  be  entitled  to  the 
sum  in  dispute.  I  am  of  opinion  that  the  Chief  Judge  was  right. 
The  appeal  must  be  dismissed  with  costs. 

Solicitor  for  the  Appellant :  Mr.  J".  H,  Lydall,  agent  for  Messrs. 
T.  &  T.  Martin,  Liverpool, 

Solicitor  for  the  Creditors :  Mr.  W.  W,  Wynne,  agent  for  Messrs. 
Simpson  dt  North,  Liverpool 


Ex  parte  KEMP.    In  re  FASTNEDGE.  L.  J.  M. 

1874 

Bankruptcy — Order  and  Disposition — -Bankers*  "Marginal  Notes  — Debts  — ^ 
due  in  the  Course  of  Trade — Bankruptcy  Act,  1869,  s.  15,  sul)-s,  5.  MarcJi  6,  20. 

Sums  retained  by  bankers  against  acceptances,  and  for  which  they  have 
given  marginal  notes,  are  not  debts  due  to  the  bankrupt  in  the  course  of  his- 
business  within  the  order  and  disposition  clause.  Bankruptcy  Act,  1869, 
s.  15,  sub-s.  5. 

The  expression  "debts  due"  in  that  clause  is  not  to  be  confined  to  debts 
presently  payable,  but,  on  the  other  hand,  will  not  include  debts  which  were 
only  contingent  at  the  commencement  of  the  bankruptcy.  . 

This  was  an  appeal  by  the  trustees  in  the  liquidation  of  Messrs. 
Fastnedge  &  Co,  from  an  order  of  Mr.  Registrar  Spring  Bice  sitting 
as  Chief  Judge.  Messrs.  Fastnedge  &  Co.  were  exporters  of  goods 
to  India,  and  were  in  the  habit  of  selling  the  bills  drawn  by  them 
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L.  J.  M.     against  the  consignments  upon  the  consignees  in  India  to  bankers  in 
1874       London,  with  the  bills  of  lading  attached  as  security.   The  bankers 
Ex  parte    were  not  accustomed  to  advance  the  whole  of  the  price  of  the 
re      ^^^^^      cash.    They  paid  70  per  cent,  or  upwards  in  cash,  and 
Fastneuge.  for  the  rest  of  the  price  gave  Messrs.  Fastnedge  what  are  called  in 
the  trade    marginal  notes."    The  effect  of  these  notes  was  that 
the  bankers  giving  them  contracted  to  hold  the  residue  of  the 
price  of  the  bills  of  exchange  on  deposit,  bearing  interest,  by  way 
of  security  for  the  payment  of  the  bills,  and  that  the  amount  so 
deposited  was  not  to  be  paid  to  Messrs.  Fastnedge  until  advice  was 
received  of  the  due  payment  of  the  bills,  and  was  then  to  be 
subject  to  any  other  claims  which  the  bankers  might  have 
against  Messrs.  Fastnedge. 

The  marginal  notes  given  by  the  different  bankers  were  not 
exactly  identical  in  form,  but  were  substantially  to  the  same 
effect.  Those  given  by  the  Chartered  Bank  of  India,  Australia,  and 
Chi7ia,  were  in  the  following  form : — 

"  Chartered  Bank  of  India,  Australia,  and  China, 

''London,  21  Feb.,  1873. 
"Bills,  Nos.  426,  427  for  Ks.839  13.  0.  pur- 
chased at  1/1  If      .    .       .       .       .£79    3  5 
Paid  this  day   59    3  5 

Leaving  a  margin  of  twenty  pounds  .  £20  0  0 
to  be  accounted  for  to  Messrs.  Fastnedge  &  Co,  on  receipt  of  advice 
of  the  due  payment  of  the  above  bills,  and  after  providing  for 
any  deficiency  on  other  liabilities  of  the  said  parties  to  the  bank. 
Interest  to  be  allowed  at  Banh  of  England  minimum  rates,  but 
not  to  exceed  5  per  cent,  per  annum. 

J".  H.  Smythe,  Manager." 

These  notes  were  not  meant  to  be  transferable,  and  in  some 
cases  the  words  "  not  transferable  "  were  written  across  the  face  of 
the  document. 

Messrs.  Barbour  &  Brother  were  commission  agents  in  Man- 
chester, and  had  dealings  with  Messrs.  Fastnedge.  Since  the  year 
1870  they  had  been  in  the  habit  of  selling  goods  to  Messrs.  Fast- 
nedge, drawing  bills  upon  them  for  the  price  of  the  goods,  and 
receiving  from  them   marginal  notes  which  had  been  given 
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tliem  by  London  bankers,  as  a  security  for  the  payment  of  sucli    L  J.  M. 

bills.    The  marginal  notes  in  question  in  the  present  case  were  all  1874 

given  by  different  bankers  to  Messrs.  Fastnedge  &  Co.  previous  to    Ex  paHe 

the  month  of  March,  1873,  and  were  indorsed  by  Messrs.  Fastnedge 

to  Bohert  Barbour  &  Brother,  and  deposited  with  them  as  a  Fastnedge 

security  for  the  price  of  goods  sold  by  Bohert  Barbour  &  Brother 

to  Messrs.  Fastnedge, 

On  the  26th  of  March,  1873,  Messrs.  Fastnedge  presented  a  peti- 
tion for  liquidation  by  arrangement.  At  that  time  no  notice  had 
been  given  to  the  various  bankers  that  the  marginal  notes  had  been 
assigned  to  Bohert  Barbour  &  Brother,  Messrs.  Fastnedge  inserted 
the  name  of  Bohert  Barbour  &  Brother  in  the  list  of  their  creditors 
for  £3500.  At  the  time  the  petition  for  liquidation  was  presented 
none  of  the  bills  of  exchange  in  respect  of  the  price  of  which  the 
marginal  notes  were  issued  had  been  accepted,  but  since  that 
time  they  had  all  been  accepted  and  paid,  and  the  bankers 
were  willing  to  pay  the  sums  of  money  represented  by  the 
marginal  notes  to  whoever  was  legally  entitled  to  receive  such 
sums. 

Under  these  circumstances  the  trustee  claimed  the  sums  repre- 
sented by  the  marginal  notes  as  having  been  within  the  order  and 
disposition  of  Messrs.  Fastnedge  at  the  commencement  of  the 
liquidation,  but  the  Eegistrar  rejected  the  claim,  being  of  opinion 
that  they  were  not  debts  within  the  meaning  of  the  5th  sub-section 
of  the  15th  section  of  the  Banhru^tcij  Act,  1869  (1).  From  this 
decision  the  trustee  appealed. 

Mr.  Benjamin,  Q.C.,  and  Mr.  Linldater,  for  the  Appellant : — 

The  question  turns  upon  the  construction  of  the  words  "  debts 
due  to  him  "  in  the  5th  sub-section  of  the  15th  section  of  the 
BanJcrujitcij  Act,  1869.    We  contend  that  these  marginal  notes 

(1)  32  &  33  Vict.  c.  71,  s.  15  (sub-  chattels  the  bankrupt  is  reputed  owner, 
sect.  5),  enumerates  among  descriptions  or  of  which  lie  has  taken  upon  himself 
of  property  divisible  among  the  creditors  the  sale  or  disposition  as  owner:  pro- 
of a  bankrupt:  "All  goods  and  chat-  vided  that  things  in  action,  other  than 
tels  being  at  the  commencement  of  the  debts  due  to  him  in  the  course  of  his 
bankruptcy  in  the  possession,  order,  or  trade  or  business,  shall  not  be  deemed 
disposition  of  the  bankrupt,  being  a  goods  and  chattels  within  the  meaning 
trader,  by  the  consent  and  permission  of  this  clause." 
of  the  true  owner,  of  which  Koods  and 
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L.  J.  M.  were  debts,  as  the  word  is  used  in  that  Act  and  in  similar  Acts. 
1874       The  sum  represented  by  the  marginal  note  was  part  of  the  price  of 

Ex  parte  bill  of  exchange,  which  was  kept  back  for  his  own  security  by 

Kemp.  banker,  but  was  due  to  the  person  selling  the  bill.    It  was 

Fastneuge.  debitum  in  prwsenti  solvendum  in  futuro.  It  was  not  merely 
payable  on  a  contingency,  for  it  was  certainly  to  be  paid  in  one 
way  or  another  ;  if  the  bill  of  exchange  was  duly  met,  it  would  be 
paid  in  cash ;  if  the  bill  was  dishonoured  the  marginal  note  would 
be  allowed  in  account  in  discharge  of  the  liability  on  the  bill. 
If  we  look  at  the  use  of  the  word  "  due  "  in  the  Act,  we  shall  find 
that  it  has  a  wide  meaning,  like  "payable."  In  sect.  19  the 
words  "  debts  due  to  and  from  him,"  of  which  the  bankrupt  is  to  give 
an  inventory,  certainly  include  debts  which  are  not  then  payable. 
So  in  sect.  49  "  debts  due  to  the  Crown  "  must  include  those  not 
yet  payable. 

[They  also  referred  to  Bj/all  v.  BoUe  (1) ;  Ex  jparte  Green- 
ivaij  (2).] 

Mr.  Little,  Q.C.,  and  Mr.  Marten,  Q.C.,  for  Messrs.  Barhour  dc 
Brother : — 

We  claim  the  money  represented  by  the  marginal  notes  under 
the  equitable  assignment  to  us  by  the  liquidating  debtor  at  the 
date  of  the  presentation  of  the  petition  for  liquidation,  at  which 
date  the  rights  of  the  parties  must  be  determined.  At  that  time 
the  bills  of  exchange  had  not  been  accepted,  and  the  goods  were 
on  the  sea.  It  was  therefore  entirely  contingent  whether  the 
marginal  notes  would  ever  constitute  a  debt  or  not :  Jeffryes  v. 
Agra  and  Masterman's  BanJc  (3).  The  word  "  due  "  means  pay- 
able." That  was  expressly  decided  as  to  sect.  6  by  Ex  parte 
Bturt  (4),  and  the  word  is  used  in  the  same  sense  in  other  sections,, 
particularly  in  sect.  25,  sub-sect.  6  (where  debts  due  "  are  con- 
trasted with  debts  "  growing  due  "),  and  sects.  32,  34,  and  35.  Only 
such  debts  were  intended  to  be  included  as  were  actually  payable, 
like  the  ordinary  book  debts  of  a  trader.  The  provisions  respecting 
order  and  disposition  are  in  the  nature  of  a  penal  enactment,  and 
must  be  construed  literally.    Such  clioses  in  action  as  marginal 

(1)  1  Atk.  165.  (3)  Law  Eep.  2  Eq.  674. 

(2)  Law  Eep.  16  Eq.  619.  (4)  Ibid.  13  Eq.  309. 
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notes  are  not  within  the  mischief .  intended  to  be  remedied: 
Bidout  V.  Lloyd  (1) ;  Lacon  v.  Liffen  (2) ;  Morris  v.  Cannan  (8) ; 
Ex  parte  Masterman  (4) ;  Ex  parte  Littledale  (5) ;  Ex  parte 
Wathins  (6). 

Mr.  Benjamin,  in  reply. 


L.  J.  M. 

1874 

JEx  parte 
Kemp. 

In  re 
Fastnedge. 


March  20.  Sir  G.  Mellish,  L.J.,  after  stating  the  facts  of  the 
case,  continued: — 

The  question  now  to  be  determined  is  whether  the  sums  repre- 
sented by  these  marginal  notes  ought  to  be  paid  by  the  banks  to 
Messrs.  Bdrhour  &  Brother,  or  ought  to  be  paid  to  the  trustee, 
upon  the  ground  that  at  the  time  when  the  petition  for  liquidation 
was  presented  they  were  in  the  order  and  disposition  of  Messrs. 
Fastnedge,  with  the  consent  of  Messrs.  Barlour  &  Brother,  the 
true  owners.  The  Eegistrar  was  of  opinion  that  these  sums  were, 
at  the  time  the  petition  for  liquidation  was  presented,  things  in 
action,  but  were  not  debts  due  to  Messrs.  Fastnedge  in  the  course 
of  their  trade,  and  were  therefore  not  to  be  deemed  goods  and 
chattels  within  the  5th  sub-section  of  the  15th  section  of  the 
Bankruptcy  Act,  1869.  I  have  therefore  to  determine,  and,  T 
believe,  for  the  first  time,  what  is  the  construction  to  be  put  on 
the  words  "  debts  due  to  him  in  the  course  of  his  trade  or  business  " 
as  used  in  that  section. 

Now,  the  words  "  debts  due  to  him  "  are  certainly  words  which  are 
capable  of  a  wide  or  a  narrow  construction.  I  think  that  pi^ma 
facie,  and  if  there  be  nothing  in  the  context  to  give  them  a 
different  construction,  they  would  include  all  sums  certain  which 
any  person  is  legally  liable  to  pay,  whether  such  sums  had  become 
actually  payable  or  not.  On  the  other  hand,  there  can  be  no 
doubt  that  the  word  "  due "  is  constantly  used  in  the  sense  of 
payable,"  and  if  it  is  used  in  that  sense,  then  no  debts  which  had 
not  actually  become  payable  when  the  act  of  bankruptcy  was  com- 
mitted would  be  included.  Lastly,  the  expression  "  debts  due  "  is 
sometimes  used  in  bankruptcy  proceedings  to  include  all  demands 


(1)  Mont.  103. 

(2)  4  Giff.  75. 

(3)  4  D.  F.  &  J.  581. 


(4)  2  Mont.  &  A.  209. 

(5)  6  D.  M.  &  G.  714. 

(6)  Law  Rep.  8  Ch.  520. 
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L.  J.  M. 

1874 

Ex  parte 
Kemp. 

In  re 

FaSTxNEDGE. 


\Yhicli  can  be  proved  against  a  bankrupt's  estate,  althongb  some 
of  them  may  not  be  strictly  debts  at  all. 

Illustrations  of  these  various  meanings  may  be  found  in  the 
Act  itself.  In  the  6th  sub- section  of  the  6th  section  it  is 
enacted  that  it  shall  be  an  act  of  bankruptcy  if  a  debtor  who 
has  been  served  with  a  debtor's  summons  requiring  him  to  pay 
a  sum  due  of  not  less  than  £50  has  neglected  to  pay  that  sum. 
It  is  obvious  that  in  this  place  ''due"  must  mean  "payable," 
because  it  would  be  absurd  to  suppose  that  a  man  could  be  made 
a  bankrupt  for  not  paying  a  debt  which  was  not  yet  payable.  In 
Ex  parte  Sturt  (1)  the  Chief  Judge  held  that  the  word  "due" 
must  also  mean  "  payable "  in  the  other  parts  of  that  section, 
because  it  was  not  to  be  supposed  that  the  same  word  could  be 
used  in  different  senses  in  the  same  section.  So  also  in  the  6th 
sub-section  of  the  25th  section  it  is  enacted  that  the  trustee  may 
sell  the  book  debts  "  due  or  growing  due."  In  that  place  also  due 
seems  to  mean  payable,  because  debts  due  are  distinguished  from 
debts  growing  due.  On  the  other  hand,  in  the  19th  section  it  is 
enacted  that  the  bankrupt  shall  give  such  list  of  his  creditors  and 
debtors,  and  of  the  debts  due  to  or  from  them  respectively,  as  the 
trustee  may  reasonably  require.  In  that  case  it  is  clear  that  the 
word  "  due  "  does  not  mean  payable,  and  that  all  debts  which  have 
been  contracted,  whether  the  time  for  payment  has  arrived  or  not, 
were  intended  to  be  included.  It  is  impossible  that  acceptances 
payable  in  futuro,  or  bills  of  exchange  receivable  infuturo,  were 
intended  to  be  excluded  from  the  list  of  debts  due  to  or  by  a 
bankrupt.  Then,  again,  in  the  49th  section  it  is  enacted  that  an 
order  of  discharge  shall  release  the  bankrupt  from  aE  other  debts 
proveable  under  the  bankruptcy  except  debts  due  to  the  Crown. 
In  that  place  I  think  that  "  debts  due  to  the  Crown "  means  all 
proveable  demands  which  the  Crown  has  against  the  bankrupt, 
whether  they  have  become  payable  or  not,  and  whether  they  are 
in  point  of  law  strictly  debts  or  not. 

It  is  unnecessary  to  pursue  this  investigation  further,  and  I 
return  to  the  consideration  of  what  is  the  true  construction  to  be 
placed  on  the  words  "debts  due  to  him  in  the  course  of  his  trade 
or  business,"  in  the  5th  sub-section  of  the  15th  section.    It  was 
(1)  Law  Rep.  13  Eq.  309. 
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argued  for  the  Eespondents  that  the  order  and  disposition  clause     L.  J.  M. 
was  a  penal  enactment  that  takes  a  man's  property  away  from  1874 
him,  and  ought,  therefore,  to  be  construed  strictly.    I  cannot  give     ex  parte 
any  great  weight  to  this  argument.     In  former  times  this  clause 
was  construed  most  favourably  for  creditors,  of  which  there  cannot 
be  a  greater  instance  than  that  the  words  "  goods  and  chattels " 
were  construed  to  include  clioses  in  action.     In  later  times  the 
Judges  have  given  a  stricter  construction  to  the  clause,  and  have 
endeavoured  as  far  as  possible  to  confine  it  to  cases  properly  within 
its  principle.    The  Legislature  has  now,  in  the  Act  of  1869,  re- 
enacted  the  clause  with  certain  modifications,  and  in  determining 
what  those  modifications  are,  I  must  endeavour  to  discover  on 
what  principle  the  Legislature  has  acted,  and  carry  that  principle 
out.    Things  in  action  other  than  trade  debts,  are  taken  out  of  the 
clause,  probably  because  it  was  thought  that  things  in  action  other 
than  trade  debts  were  not  likely  to  procure  a  trader  credit  from  his 
apparent  possession  of  them  when  he  had  really  parted  with  them . 
His  general  creditors,  in  all  probability,  might  never  know  that  he 
possessed  them.    Debts  due  to  a  trader  in  the  course  of  his  trade 
or  business  are  excepted,  and  are  still  kept  within  the  clause, 
because  what  are  ordinarily  termed  a  trader's  book  debts  are  very 
likely  to  procure  a  trader  credit  from  his  apparent  possession  of 
them.    They  often  form  a  most  important  part  of  a  trader's  assets, 
and  they  are  a  part  of  his  property  which  a  trader  in  good  credit 
does  not  usually  pledge  or  part  with.    There  can  be  no  clearer 
mark  of  a  trader  being  in  difficulties  than  that  he  is  obliged  to 
assign  his  book  debts  as  a  security  to  a  creditor.    The  Legislature 
has  therefore  thought  it  right  not  to  alter  the  law  which  made  an 
assignment  of  his  book  debts  by  a  trader  void  as  against  his  trustee 
if  notice  of  the  assignment  had  not  been  given  to  the  debtors  prior 
to  an  act  of  bankruptcy  being  committed.    Now  this  being,  in  my 
opinion,  the  principle  on  which  the  Legislature  has  proceeded,  is 
there  any  sound  reason  for  making  a  distinction  between  those 
debts  which  at  the  time  when  an  act  of  bankruptcy  is  committed 
have  become  actually  payable  and  those  which  have  not?  I 
cannot  see  that  there  is.    Many  traders  are  obliged  to  give  long 
terms  of  credit  to  their  debtors,  and  this  being  known  to  their 
creditors,  procures  them  credit  also ;  and  if  I  were  to  hold  that 
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L.  J.  M.    t^ebts  whicli  have  been  earned,  and  wliicli  are,  in  what  I  consider 
1874       the  proper  sense  of  the  word,  due  to  the  bankrupt,  although  they 

Exparte    ^^^^  become  payable,  were  taken  out  of  the  order  and  dis- 

Kemp.  position  clause,  I  cannot  help  thinking  that  I  should  defeat  the 
Fa^nedge  ^^j^^^  which  the  Legislature  had  in  view  in  enacting  that  debts 

  due  to  a  bankrupt  in  the  course  of  his  trade  or  business  should  still 

be  kept  within  the  clause. 

On  the  other  hand,  I  think  that  I  have  no  right  to  extend  the 
meaning' of  the  words  "debts  due"  so  as  to  include  demands 
which  are  not  properly  debts.  Until  a  sum  certain  has  become 
due,  and  is  to  be  paid  in  all  events,  there  is,  in  my  opinion,  no 
debt  due.  The  clause  does  not  relate  to  demands  which  may  be 
proved  against  the  estate  of  a  bankrupt,  but  to  debts  due  to  him ; 
and  the  change  in  expression  from  "  things  in  action  "  to  "  debts  " 
seems  to  prove  that  all  things  in  action  w^hich  might  accrue  to  a 
trader  in  the  course  of  his  trade  or  business  were  not  intended  to 
be  included  in  the  clause,  but  only  those  which  had  become  debts 
before  an  act  of  bankruptcy  was  committed. 

This,  then,  being  the  construction  which  I  put  on  the  clause,  I 
have  next  to  consider  whether  the  sums  represented  by  the  mar- 
•  ginal  notes  had  become  debts  due  from  the  respective  banks  to 
Messrs.  Fastnedge  &  Co.  before  their  petition  for  liquidation  was 
presented.  Now  it  is  obvious  that  at  that  time  not  only  had  these 
sums  not  become  payable — which,  in  my  opinion,  would  not  pre- 
vent their  being  debts — but  it  was  wholly  uncertain  whether  any 
sum  would  ever  become  payable  to  Messrs.  Fastnedge  at  all  in 
respect  of  them.  It  was  argued  by  Mr.  Benjamin  that,  neverthe- 
less, they  were  debts  due  to  Messrs.  Fastnedge,  because  the  sums 
represented  by  the  marginal  notes  were,  as  he  said,  to  be  paid  to 
Messrs.  Fastnedge  in  ell  events,  either  by  being  paid  to  them  in 
cash,  or  by  being  applied  to  discharge  liabilities  owing  to  them.  I 
do  not  think  this  argument  is  sound.  In  Jeffryes  v.  Agra  and  Mas- 
iermans  Bank  (1),  Yice-Chaucellor  Wood  thus  describes  the  legal 
effect  of  marginal  notes : — "  These  documents,  in  truth,  represent 
a  debt  due  from  the  bank,  with  an  engagement  to  pay  that  debt  to 
the  person  to  whom  they  give  the  receipt  note  upon  a  certain  con- 
dition, and  at  a  certain  time,  as  far  as  that  time  is  defined  by  the 

(1)  Lcaw  Kep.  2  Eq.  679. 


VOL.  IX.] 


CHANCERY  APPEALS. 


391 


condition,  namely,  whenever  they  receive  intelligence  that  the  L.  J.  M. 
bills,  in  respect  of  the  discount  of  which  they  reserved  this  right  of  i874 
retainer,  have  been  duly  paid  and  satisfied.  It  is,  in  other  words,  Ex  parte 
a  debt  which  will  accrue  from  the  bank  on  that  event  happening."  k:emp. 
Lord  Ilatherley  had  not  the  point  I  am  considering  before  him  at  Fastnedge. 
all,  and  although  the  words  he  first  uses,  that  the  documents  repre- 
sent  a  debt  due  to  the  bank,  are  favourable  to  the  argument  of  the 
Appellant,  I  think  his  last  description  is  more  accurate,  that  the 
debt  will  accrue  from  the  bank  on  the  event  happening.  If,  not- 
withstanding the  bills  were  dishonoured,  an  action  was  brought 
against  the  bank  to  recover  the  sums  represented  by  the  marginal 
notes,  the  proper  plea  to  raise  the  defence  of  the  bank  would  be  a 
pba  of  never  indebted,  and  not  a  plea  of  payment  or  of  set-off. 
What  I  have  to  consider  is,  what  was  it  which  Messrs.  Fastnedge 
assigned  to  Bdbert  Barbour  &  Brother,  and  of  which  Bobert  Bar- 
hour  &  Brother  were  the  true  owners  at  the  time  the  petition  for 
liquidation  was  presented  ?  Now,  it  is  obvious  that  Messrs.  Fast- 
nedge did  not  assign  to  Bdbert  Barbour  &  Brother,  and  Bobert 
Barbour  (&  Brother  did  not  become  the  true  owners  of  sums  cer- 
tain to  be  paid  by  the  banks  to  Messrs.  Fastnedge  in  all  events,  but 
Messrs.  Fastnedge  only  assigned  to  Bobert  Barbour  dt  Brother,  and 
Bobert  Barbour  &  Brother  only  became  the  owners  of,  contingent 
claims  which  might  or  might  not  end  in  becoming  debts.  In  my 
opinion  contingent  claims  of  this  kind  are  not  debts  due  within 
the  5th  sub-section  of  the  15th  section.  On  the  whole,  I  am  of 
opinion  that  the  order  of  the  Eegistrar  must  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

Solicitor  for  the  Appellant :  Mr.  E.  WicTcens. 
Solicitors  for  the  Eespondents  :  Messrs.  Milne,  Biddle,  &  Mellor, 
agents  for  Messrs.  Einde,  Milne,  <&  Sudloiv,  Manchester. 
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In  re  UNITED  PORTS  AND  GENERAL  INSURANCE 
COMPANY. 

BECK'S  CASE. 

Contributory — Application  for  Shares — Acceptance —  Confirmation — 
Amalgamation. 

An  arrangement  was  made  for  an  amalgamation  between  two  companieSv 
A  holder  of  half  paid-up  shares  in  the  selling  company  applied,  according  to- 
the  terms  of  the  arrangement,  for  half  paid-up  shares  in  the  buying  company^ 
and  received  an  answer  that  shares  had  been  allotted  to  him,  credited  with 
the  proportionate  part  of  the  net  assets  of  the  selling  company.  His  name- 
was  placed  on  the  register  of  shareholders.  He  afterwards  applied  for  the- 
certificates  of  his  shares,  but  never  received  them.  The  buying  company 
was  afterwards  wound  up,  and  the  amalgamation  was  decided  to  be  void : — 
Eeld,  that  as  the  answer  to  his  letter  of  application  contained  fresh  termsy 
those  two  letters  did  not  constitute  a  contract  to  take  shares  ;  and  that  his 
application  for  the  certificates  did  not  amount  to  an  acceptance  of  the  fresh 
terms. 

Order  of  Bacon,  V.C.,  refusing  to  put  the  name  of  the  shareholder  on  the 
list  of  contributories,  affirmed. 

Mr.  beck  held  forty  £5  shares  (£2  10s.  paid)  in  the  Progress 
Insurance  Comjpany.  In  1869  an  arrangement  was  made  for  the 
sale  of  the  business  of  the  Progress  Company  to  an  unlimited 
company  called  the  United  Ports  and  General  Insurance  Company ^ 
and  agreements  to  that  effect  were  executed,  one  of  the  terms 
being  that  holders  of  partly  paid  Progess  shares  should  have  United 
Ports  shares  credited  with  an  equal  amount.  The  shares  in  the 
United  Ports  Company  were  £1  each.  A  circular  stating  the 
arrangement,  and  the  terms  on  which  shareholders  in  the  Progress 
Company  could  obtain  shares  in  the  United  Ports  Company,  was 
sent  to  Mr.  Bech,  and  he  filled  up  and  sent  the  printed  form  of 
application  annexed,  as  follows : — 

"  In  accordance  with  the  terms  of  the  agreement  entered  into 
between  the  above  companies  and  confirmed  by  an  extraordinary 
general  meeting  of  the  shareholders  of  the  Progress  Assurance 
Company,  Limited,  held  on  the  24th  day  of  June,  1869,  I  hereby 
request  that  you  will  allot  me  200  shares  in  the  United  Ports 
and  General  Insurance  Company,  credited  with  £100  thereon,  in 
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exchange  for  forty  shares  held  by  me  in  the  Progress  Assuranee  L.  JJ. 
Company f  Limited^  upon  which  the  sum  of  £100  has  been  paid,  1874 
the  scrip  certificate  for  which  is  herewith  enclosed."  Beck's  Oaje. 

The  letter  of  allotment  sent  in  reply  to  this  application,  and 
dated  the  5th  of  August,  1869,  was  as  follows : — 

"  Sir, — The  directors  of  the  United  Ports  and  General  Insurance 
'Comjpamj  have  allotted  you  200  shares  in  pursuance  of  an  arrange- 
ment with  the  liquidators  of  the  Progress  Assurance  Compamj 
^nd  the  United  Ports  and  General  Insurance  Company  for  a  transfer 
of  the  former  to  the  latter  company,  and  have  entered  your  name 
in  the  register  of  members  of  the  United  Ports  and  General 
Insurance  Company  as  a  member  of  the  company  in  respect  of 
such  shares.  The  amount  to  be  credited  on  such  shares  will  be  , 
the  proportionate  amount  of  the  net  assets  of  the  Progress  Assu- 
rance Gomjpany,  Limited.  Certificates  for  such  shares  will  be 
issued  in  exchange  for  this  allotment  letter  when  requested  in 
writing  so  to  do. 

"J".  E.  Leyland,  General  Manager." 

Mr.  Bech  was  entered  on  the  register  as  the  holder  of  200  un- 
paid shares  as  on  the  3rd  of  August,  1869 ;  the  circumstances  being 
the  same  as  those  in  Wynnes  Case  (1). 

On  the  10th  of  August,  1869,  Mr.  Bech  wrote  to  Leyland: — 

"  I  request  you  to  forward  me  certificates  for  the  200  shares  of 
4:he  United  Ports,  c&c.  Company  which  have  been  allotted  to  me  as 
an  equivalent  for  the  forty  shares  I  held  in  the  Progress  Insurance 
Company'' 

On  the  27th  of  October  Mr.  BecJc  again  wrote  applying  for  the 
^  -certificates,  and  not  having  received  any  answer  to  either  of  his 
•  letters,  he  wrote  on  the  8th  of  November  to  the  chairman  of  the 
United  Ports  Company  as  follows : — 

"  Two  hundred  shares  of  the  United  Ports  and  General  Insurance 
Company  were  allotted  to  me  in  August  last  in  the  place  of  the 
forty  shares  held  by  me  in  the  Progress  Insurance  Company.  I 
have  not  as  yet  received  the  scrip  of  these  shares,  and  though  I 
have  written  twice  for  it,  I  have  not  received  any  reply  to  my 

(1)  Law  Rep.  8  Ch.  1002. 
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L.  J  J.      application.  Would  you  therefore  have  the  matter  attended  to,  or 
1871      be  so  kind  as  to  inform  me  to  whom  I  ought  to  apply  ?" 

OK  s  Case.  order  for  winding  up  the  United  Ports  Com^pany  was  made 

on  the  6th  of  November,  1869,  but  Mr.  Beck  was  not  aware  of  it 
when  he  wrote  his  last  letter. 

The  official  liquidator  applied  to  have  Mr.  Bee¥s  name  placed 
on  the  list  of  contributories  of  the  United  Ports  Company/  in  respect 
to  these  200  shares,  but  the  Yice-Chancellor  Bacon  refused  the 
application.  It  had  been  decided  in  Wynnes  Case  (1)  that  the 
amalgamation  between  the  companies  was  void. 
The  official  liquidator  appealed. 

Mr.  Eddis,  Q.C.,  and  Mr.  Broohsbanlc,  for  the  Appellant : — 

There  was  a  distinct  contract  between  Mr.  BecTc  and  the  com- 
pany, and  the  form  of  the  answer  is  clear  as  to  the  terms.  The 
receipt  of  the  certificates  is  immaterial ;  they  are  merely  the 
shareholder's  title  deeds,  though  no  doubt  they  usually  mention 
the  sum  credited  to  the  shareholder.  He  does  not  repudiate  on 
not  getting  the  certificate,  or  make  any  inquiry.  He  knew  that 
he  was  on  the  register,  and  held  out  to  the  world  as  a  shareholder. 
In  Kincaid's  Case  (2)  the  silence  was  not  longer.  In  Wynnes 
Case  the  shareholder  repudiated  as  soon  as  he  could,  and  did  not 
wait  till  after  the  winding-up. 

Mr.  JacJcson,  Q.C.,  and  Mr.  Graham  Hastings,  for  Mr.  BecJcy 
were  not  called  upon. 

Sir  W.  M.  James,  L.J.:— 

This  appeal  really  ought  not  to  have  been  brought.  The  Yice-^ 
Chancellor  s  view  is  clearly  right.  Mr.  Beck  was  put  on  the  register 
of  shareholders  without  any  authority  from  him.  That  was  a 
perfectly  void  act,  as  utterly  unauthorized  by  him,  and  yet  he  is 
now  sought  to  be  charged  with  the  consequences. 

The  sole  question  is,  whether  he  has  in  some  way,  and  by  some- 
thing done  afterwards,  ratified  that  which  was  done  without  his 
authority,  so  that  the  ratification  is  to  be  held  as  equivalent  to  an 

(1)  Law  Eep.  8  Cb.  1002.  (2)  Law  Eep.  2  Ch.  412,  420. 
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original  authority.     Knowing  there  was  an  amalgamation,  and      L.  JJ. 
being  told  that  there  were  shares  allotted  to  him,  and  that  they  1874 
were  credited  with  something,  he  wrote  for  his  certificates,  which  beck's  Case. 
were  never  sent  to  him.    But  it  is  said  that,  by  receiving  a  letter 
which  told  him  that  he  would  have  something  different  from  tliat . 
for  which  he  applied,  he  accepted  that  something  different.  It 
would  be  monstrous  to  draw  from  his  application  for  shares  the 
conclusion  that  he  was  to  be  left  on  the  register  liable  for  the  whole 
amount  without  being  credited  with  anything  whatever.  The  letter 
was  based  on  the  notion  that  the  amalgamation  was  going  on,  and 
that  he  was  on  the  list  of  shareholders  credited  with  the  amount  he 
stipulated  for.    He  wanted  shares  on  which  he  was  to  be  credited 
with  the  value  of  the  shares  he  was  giving  up  in  the  other  com- 
pany.   That  never  was  done.    The  company  were  never  in  a 
position  to  do  it.    The  letter  amounts  to  nothing  which  can  make 
valid  a  thing  which  was  void.    It  is  perfectly  insufficient  for  that 
purpose,  and  the  appeal  must  be  refused  with  costs. 

SiE  G.  Mellish,  L.J. : — 
I  am  of  the  sarne  opinion. 

I  think  that  the  Yice-Chancellor's  judgment  is  perfectly  right ; 
and  it  is  not  necessary  to  consider  whether  this  case  does  not  come 
within  that  class  of  cases  in  which,  where  a  person  has  sent  in  an 
application  for  shares  in  the  case  of  an  amalgamation,  through  his 
own  company,  the  allotment  is  to  be  assumed  to  be  conditional  on 
the  amalgamation  having  been  valid.  It  is  not  necessary  to  decide 
that  point ;  but  I  must  not  be  taken  to  assent  to  the  proposition 
that  even  on  that  ground  Mr.  Beck  would  not  be  entitled  to  be 
removed  from  the  list  of  contributories. 

Mr.  Bech  by  letter  applied  for  shares  on  the  terms  on  which  the 
amalgamation  had  taken  place,  according  to  which  he  w^as  to  be 
entitled  to  be  credited  with  10s.  per  share.  The  United  Ports 
Comjpany  sent  an  answer  saying  that  they  had  allotted  him  shares, 
but  saying  that  they  had  credited  him  with  a  proportionate  amount 
of  the  assets  of  the  Progress  Comjpany  instead  of  10s.  per  share 
paid  ;  in  fact,  his  share  of  the  assets  might  be  nothing  at  all. 
Those  two  letters  together,  notwithstanding  he  was  put  on  the 
register,  plainly  constituted  no  contract. 

2/2  1 
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L.  J  J.  The  entire  question  in  the  case  is,  then,  whether  he  did,  by 
1874  writing  for  his  certificates,  acquiesce  in  the  alteration  so  as  to 
Beck's  Case,  accept  the  shares  on  different  terms  from  those  on  which  he 
applied  for  them,  and  from  those  on  which  he  understood  that  the 
amalgamation  was  to  take  place  ?  It  is  impossible  to  infer  from 
his  letters  that  he  had  any  such  intention.  The  reasonable  inference 
from  his  letters  is  that  he  was  puzzled,  more  or  less,  by  the  answer 
not  agreeing  with  his  proposal ;  and,  in  order  to  see  what  was  the 
real  truth,  he  wrote  to  the  company  for  his  certificates.  He  was 
entitled  to  infer  that  the  company  knew  what  sum  he  had  been 
credited  wdth,  and  that  he  was  credited  with  that  sum.  He  asked 
for  the  certificates ;  and  it  is  plain  to  my  mind  that,  if  they  had 
sent  him  the  certificates,  and  he  had  found  he  was  not  credited 
with  10s.  per  share,  he  would  have  been  entitled  to  send  the  certi- 
ficates back  and  say  that  they  were  not  in  accordance  with  the 
agreement  for  amalgamation  or  with  the  proposal  he  had  made. 

As  a  matter  of  fact,  they  never  credited  him  with  10s.,  and  the 
real  truth  is  that  the  parties  never  came  to  an  agreement  as  to 
the  terms  on  which  the  allotment  of  shares  was  to  take  place. 

The  consequence  is  that  there  is  no  agreement  to  become  a 
shareholder.  In  such  a  case  the  creditors  are  in  no  better  posi- 
tion than  that  in  which  the  directors  would  have  been  if  there 
had  been  no  winding-up,  and  they  had  brought  an  action  against 
this  gentleman  for  calls.  The  appeal  must  be  dismissed  with 
costs. 

Solicitors:  Mr.  A.  Pidlrook ;  Mr.  S.  A,  Beck, 
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ATTOENEY-GENERAL  v.  RAY.  L.  jj. 

[1873    A.  6.] 

Grant  of  Life  Annuities — Commissioners  for  Reduction  of  National  Debt 
10  Geo.  4,  c.  24 — Misrejpresentation  as  to  Age — Contract  void  ah  initio 
Foiuer  of  Commissioners  to  rectify  Contract. 

In  1843  a  grant  of  an  annuity  was  made  by  tlie  Commissioners  for  the 
Kednction  of  the  National  Debt,  under  the  10  Geo.  4,  c.  24,  to  a  life 
assurance  company  on  the  life  of  (7.,  who  was  certified  by  the  company  to 
be  of  the  age  of  sixty-four  years.  After  the  death  of  C.  in  1869,  it  was 
discovered  that  a  misrepresentation  of  his  age  had  been  made  by  the  com- 
pany :— 

Held  (affirming  the  decision  of  Hall,  V.C.),  that  the  Commissioners  were 
entitled  to  have  the  contract  declared  void  ai  initio,  although  the  misrepre- 
sentation was  not  intentional ;  and  the  money  paid  on  both  sides  was  ordered 
to  be  repaid  with  simple  interest  at  4  per  cent. 

The  statute  10  Geo.  4,  c.  24,  contained  a  clause  empowering  the  Com- 
missioners to  rectify  any  contract  in  case  of  the  discovery  of  an  accidental 
error : — 

Held,  that  this  clause  was  not  compulsory,  and  that  the  Court  had  no 
jurisdiction  to  interfere  with  the  discretion  of  the  Commissioners  if  they 
declined  to  exercise  their  power  of  rectification,  and  claimed  to  have  the 
contract  set  aside. 

This  was  an  appeal  from  a  decision  of  Yice-Cliancellor  JffalL 

The  information  and  bill  was  filed  by  the  Attorney-General  and 
the  Commissioners  for  the  Reduction  of  the  National  Debt  against 
Richard  Bay,  the  public  officer  of  the  Atlas  Assurance  Comjpany, 
to  set  aside  certain  contracts  by  which  life  annuities  were  granted 
to  the  trustees  of  the  company  on  the  life  of  Thomas  Chalk,  on  the 
ground  of  misrepresentation  made  at  the  time  when  the  grants 
were  made. 

By  the  statute  10  Geo.  4,  c.  24,  the  Commissioners  for  the 
Reduction  of  the  National  Debt  were  empowered  to  grant  life 
annuities  and  annuities  for  terms  of  years,  and  the  annuities  so 
granted  were  charged  upon  the  consolidated  fund. 

By  the  40th  section  it  was  enacted  that  if  any  certificate,  or  affi- 
davit, or  affirmation  should  be  forwarded  to  the  Commissioners 
which  should  contain  an  untrue  statement  of  the  age  of  any  person 
proposed  or  appointed  to  be  a  nominee,  with  intent  to  obtain  an 
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L.  JJ.      annuity  on  the  continuance  of  the  life  of  any  person  under  the  age 
1874      of  fifteen  years,  or  to  obtain  any  higher  rate  or  amount  of  annuity 
Attorney-  during  the  life  of  any  nominee  or  nominees  than  would  or  might 
General        allowed  under  the  provisions  of  the  Act,  according  to  the  true 
Ray.      age  of  such  nominee  or  nominees,  then  the  annuity  and  the  con- 
sideration money  should  be  forfeited,  and  a  fine  paid  to  the 
Crown. 

By  the  45th  section  it  was  enacted  that  all  certificates  or  other, 
instruments  required  for  carrying  the  Act  into  execution  should 
be  in  such  form  and  under  such  regulations  as  the  Commissioners 
should  direct  and  approve ;  provided  that  in  all  cases  relating  to 
the  purchase  of  any  annuity  for  lives  it  should  be  lawful  for  them, 
where  any  evidence  should  be  produced  by  any  person  for  the 
purchase  of  any  such  annuity  not  strictly  conformable  to  the  pro- 
visions of  the  Act,  to  admit  such  evidence  as  might  appear  to 
them  to  be  satisfactory;  and  also  to  correct,  rectify,  and  amend  any 
contract  for  any  such  annuity  or  certificate  or  other  instrument, 
in  cases  wherein  any  mistake  or  accidental  error  might  have  been 
made  in  the  execution  of  the  act. 

Sect.  51  enacted  that  if  any  action  or  suit  should  be  brought 
against  any  person  for  anything  done  in  pursuance  of  the  Act,  it 
should  be  commenced  wdthin  three  calendar  months  next  after  the 
fact  committed,  and  not  afterwards,  and  the  Defendant  in  every 
such  action  or  suit  might  plead  the  general  issue  and  give  the 
Act  in  evidence  at  any  trial;  and  if  the  jury  should  find  for  the 
Defendant  in  any  such  action  or  suit,  or  if  the  Plaintiff  should  be 
nonsuited  or  discontinue  his  action  or  suit  after  the  Defendant 
should  have  appeared,  or  if  upon  demurrer  judgment  should  be 
given  against  the  Plaintiff,  the  Defendant  should  have  treble  costs. 

The  Atlas  Assurance  Comjpany,  on  the  28th  of  December,  1843, 
through  their  actuary,  Charles  Ansell,  applied  to  the  Commis- 
sioners for  the  purchase,  in  the  names  of  the  trustees  of  the  com- 
pany, of  an  annuity  on  the  life  of  Thomas  Chalk,  of  Kingston, 
Surrey,  gentleman ;  and  Charles  Ansell  signed  and  delivered  to 
the  Commissioners  a  written  declaration,  whereby  he  declared  that 
he  was  desirous,  on  behalf  of  the  trustees  named,  to  pay  to  the 
Commissioners  the  sum  of  £936  in  money  or  £3  per  Cent.  Eeduced 
at  97,  and  £1  2s.  6cZ.  commission  thereon,  for  the  purchase  of  a  life 
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annuity ;  and  he  thereby  nominated  Thomas  Clialh,  of  Kingston,      L.  JJ. 
Surrey,  then  of  the  age  of  sixty-four,  to  be  the  person  on  the  con-  1874 
tinuance  of  whose  life  the  annuity  was  to  depend,  and  whose  age  attorney- 
was  certified  and  verified  by  the  declarations  then  produced.  General 

With  the  declaration  of  Charles  Ansell  there  was  produced  and  i^ay, 
delivered  to  the  Commissioners  a  statutory  declaration  made  by 
J,  0.  Hanson  (one  of  the  trustees  of  the  company),  who  declared 
that  Thomas  Chalk,  residing  at  Kingston,  Surrey,  was  of  the  age  of 
sixty-four,  and  was  born  at  Barking,  Essex,  and  that  the  names  of 
his  parents,  or  reputed  parents,  were  William  and  Elizabeth  Chalk, 
and  that  Thomas  Chalk  was  the  same  person  who  was  appointed  to 
be  the  nominee  on  whose  life  an  annuity  was  proposed  to  be  pur- 
chased ;  and  he  stated  that  the  reason  why  he  could  not  produce  a 
copy  of  the  parochial  register  of  his  birth  or  baptism  was  that  his 
parents  having  been  members  of  the  Society  of  Friends  he  was 
unable  to  procure  any  other  record  of  his  birth  or  baptism  than  the 
one  annexed,  which  he  had  extracted  from  the  Eegister  of  Births 
at  the  Quarterly  Meeting  of  London  and  Middlesex  deposited  at  the 
General  Eegister  Office,  Bolls  Buildings,  and  which  extract  he 
Terily  believed  to  be  true. 

That  document  was  in  these  terms :  "  JSTo.  84.  On  the  19th  day 
of  the  11th  month,  called  November,  1779,  was  born,  at  Barking, 
Essex,  unto  William  Chalk  and  Elizabeth  his  wife,  a  son,  who  was 
named  Thomas^  Three  women,  who  were  present  at  the  birth, 
had  subscribed  their  names  as  witnesses  thereof,  and  it  was  signed 
by  Thomas  Gould,  Registrar  to  the  London  and  Middlesex  Quarterly 
Meeting.  The  document  or  extract  was  certified  at  the  General 
Hegister  Office  to  be  a  true  copy  of  an  entry  in  the  records  de- 
posited in  that  office,  under  the  Act  3  &  4  Yict.  c.  92,  and  the 
certificate  was  dated  the  22nd  of  December,  1843. 

The  company,  on  the  80th  of  December,  1843,  paid  the  sum 
of  £937  2s.  Qd.,  and  thereupon  the  Commissioners,  relying  on  the 
truth  of  the  representations  contained  in  the  statutory  declara- 
tions, and  believing  that  the  Thomas  Chalk  named  in  the  certified 
extract  was  the  same  person  as  Thomas  Chalk,  of  Kingston,  granted 
to  the  trustees  of  the  company  an  annuity  of  £100  Is.  Qd,  on 
the  life  of  Thomas  Chalk,  of  Kingston,  that  sum  being  the  amount 
■of  an  annuity  on  the  life  of  a  male  person  aged  sixty-four  years, 
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L.  J  J.     purchasable  for  that  sum  according  to  the  rates  specified  in  the 
1874      tables  approved  by  the  Lords  of  the  Treasury.    On  the  30th  of 
Attokney-  March,  1844,  upon  the  transfer  of  a  further  sum  of  £953  £3 
General    Qoj^golg,  the  Commissioners,  acting  on  the  faith  of  the  representa- 
tions  contained  in  the  declaration  of  J,  0,  Hanson,  granted  to  the 
same  trustees  an  annuity  of  £100  2s.  on  the  same  life. 

The  Commissioners  granted  other  annuities  to  other  companies- 
on  the  life  of  Thomas  Chalk,  of  Kingston^  upon  the  faith  of  the 
evidence  produced  to  them  by  the  Atlas  Comjoany, 

The  annuities  of  £100  Is.  6d.  and  £102  2s.  were  paid  to  the 
trustees  of  the  company  half-yearly  up  to  the  5th  of  January,  1869.. 
Before  each  half-yearly  payment  the  company  produced  to  the 
Commissioners  a  certificate  that  Thomas  Chalk  was  living  at 
Kingston  subsequently  to  the  day  on  which  the  payment  became 
due ;  and  a  declaration,  signed  by  one  of  the  trustees,  that  Thomao^ 
Chalk,  named  and  described  in  the  certificate,  was  the  nominee 
upon  whose  life  the  annuities  depended.  The  last  of  such  certifi- 
cates and  declarations  were  dated  the  7th  and  the  29th  days  of 
January,  1869.  Thomas  Chalk,  of  Kingston,  died  on  the  2nd  of 
February,  1869. 

The  company  did  not  apply  to  the  Commissioners  for  the  pay- 
ment of  a  fourth  part  of  the  annuities,  after  the  death,  to  which  the 
statute  entitled  them ;  nor  did  they  give  notice  to  the  Commissioners 
of  the  death  of  Thomas  Chalk.  Some  time  after  Thomas  Chalk' & 
death  the  Commissioners  discovered  that  in  the  register  of  deaths 
at  Kingston,  Thomas  Chalk's  age  was  stated  to  be  only  eighty-two 
years,  whereas,  according  to  the  certificate  upon  which  the  annui- 
ties were  granted,  he  would  have  been  eighty-nine.  This  led  to 
an  investigation  of  the  discrepancy,  and  it  was  ascertained  that 
Thomas  Chalk,  of  Kingston,  was  a  different  person  from  Thomas 
Chalk  whose  birth  was  recorded  in  the  register  of  the  Society  of 
Friends ;  and  that  Thomas  Chalk,  of  Kingston,  was  born  at  Brighton 
in  April,  1786,  and  was  the  son  of  Thomas  and  Sarah  Chalk. 

A  long  correspondence  ensued  between  the  Commissioners  and 
the  company,  in  which  the  company  ultimately  admitted  the  error^ 
but  stated  that  they  were  ignorant  of  it  until  their  attention  was 
called  to  it  by  the  Commissioners,  and  that  they  were  willing  to 
make  compensation  upon  the  principle  which  the  Commissionera 
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had  adopted  in  other  cases  where  there  was  no  fraud  or  intentional      L.  JJ. 
misrepresentatioD,  namely,  by  making  up  the  sum  which  they  1874 
would  have  originally  had  to  pay  to  the  Commissioners  if  tlie  age  Attorney- 
of  Thomas  Chalk  had  been  accurately  stated,  with  interest.    The  ^^^eral 
Commissioners  refused  to  accede  to  these  terms,  and  the  present  in-  I^ay. 
formation  and  bill  was  accordingly  filed,  praying  for  a  declaration 
that  the  contracts  for  the  purchase  and  sale  of  the  annuities  were 
void,  and  for  an  order  that  they  might  be  cancelled,  and  that  the 
company  should  pay  to  the  Commissioners  such  a  sum  of  money  as 
would  be  equal  to  the  difference  between  the  amount  of  the  moneys 
which  had  been  paid  to  the  company  in  respect  of  the  annuities, 
with  compound  interest  thereon  at  the  rate  of  3J  per  cent,  per 
annum  from  the  times  of  such  payments,  and  the  amount  of  the 
sums  paid  and  the  value  of  the  stock  transferred  by  the  company 
to  the  Commissioners  for  the  purchase  of  the  annuities,  with  com- 
pound interest  thereon  at  the  same  rate,  from  the  times  of  such 
payment  and  transfer,  and  for  consequential  relief  and  costs  of  the 
suit. 

The  Defendant,  on  behalf  of  the  company,  stated  in  his  answer 
that  the  name  of  Thomas  Chalk,  and  every  particular  in  respect  of 
his  age,  the  year  in  which  born  (1779),  place  of  birth  (Barkmg), 
and  residence  {Kingston),  were  supplied  to  the  company  by  Mr. 
Joseph  Marsh,  of  the  National  Provident  Institution,  who  at  the 
time  (1843)  said,  "I  have  known  this  friend  upwards  of  thirty 
years.  I  never  knew  or  heard  of  his  having  a  serious  illness.  Not 
a  robust  man,  but  appears  the  same  as  he  was  thirty  years  since 
that  the  certificate  of  birth  of  Thomas  Chalk,  mentioned  in  the 
bill,  was  furnished  at  the  G-eneral  Eegister  Ojffice,  and  that  the 
company  had  no  reason  to  suspect  that  the  certificate  referred  to 
any  other  than  Thomas  Chalk  of  Kingston,  who  had  been  recom- 
mended by  Mr.  Marsh  as  a  good  life ;  that  when  the  certificate  of 
the  death  of  Thomas  Chalk  was,  in  March,  1869,  obtained,  stating-^ 
that  he  was  eighty-two  years,  the  company  had  not  any  reason  to 
suspect  that  the  discrepancy  arose  from  anything  more  than  an 
inaccuracy  in  that  certificate,  and  that  the  error  of  date  of  birth 
was  afterwards  discovered  ;  and  he  denied  all  fraud  and  intentional 
misrepresentation  on  behalf  of  the  company,  and  submitted  that 
the  Commissioners  ought,  instead  of  filing  the  information  and 
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bill,  to  have  rectified  the  contract  under  the  45th  section  of  their 
Act. 

The  Yice-Chancellor  was  of  opinion  that  the  Commissioners 
were  entitled  to  have  the  contract  declared  void  and  set  aside  ah 
iniiio,  and  made  a  decree  in  accordance  with  the  prayer  of  the 
bill  (1).    From  this  decision  the  Defendant  appealed. 


(1)  1874.  Jan.  26. 
Sib  Chaeles  Hall,  Y.C.  : — 

The  foundation  of  the  contracts  en- 
tered into  was  that  Thomas  Chalk  was 
sixty-four  years  of  age.  The  Defend- 
ant's company  furnished  evidence  of 
that  representation,  but  it  now  appears 
that  that  representation  was  incorrect. 
The  Commissioners  have  paid  the  an- 
nuities for  a  great  number  of  years,  and 
they  now  say  that,  as  there  was  a  mis- 
representation, they  have  a  right  to 
have  the  contracts  rescinded  ah  initio, 
and  to  have  the  parties  to  them  placed 
in  the  position  in  which  they  were 
before  the  contracts  were  granted.  The 
first  question  is,  whether  that  is  a  sound 
proposition  on  the  part  of  the  Commis- 
sioners ;  and  I  think  it  is.  It  has  been 
urged  on  the  part  of  the  Atlas  Assu- 
rance Company,  that  the  misrepre- 
sentation was  not  fraudulently  made ; 
and  that  the  company  took  some  pains 
to  ascertain  the  truth  of  the  statements 
which  they  made  to  the  Commissioners 
in  1843.  I  think  they  did  take  pains 
to  obtain  it,  and  I  do  not  impute  to 
them  anything  like  fraud  or  impropriety 
in  what  took  place  upon  the  occasion  of 
the  grants,  but  they  did  make  a  dis- 
tinct misrepresentation,  and  having 
made  it  they  must  be  held  responsible. 
In  the  case  of  Jleese  Paver  Silver 
Mi/ling  Company  v.  Smith  (Law  Rep. 
4  H.  L.  79),  Lord  Cairns  said,  "  When 
I  say  a  '  fraud,'  I  do  not  enter  into  any 
question  with  regard  to  the  imputation 
of  what  may  be  called  fraud  in  the 
most  invidious  sense  against  the  direc- 


tors. I  think  it  may  be  quite  possible, 
as  has  been  alleged,  that  they  [the  Ap- 
pellants in  that  case]  were  ignorant  of 
the  untruth  of  the  statements  made  in 
their  j^rospectus.  But  I  apprehend  it 
to  be  the  rule  of  law,  that  if  persons 
take  upon  themselves  to  make  asser- 
tions as  to  which  they  are  ignorant 
whether  they  are  true  or  untrue,  they 
must,  in  a  civil  point  of  view,  be  held 
as  responsible  as  if  they  had  asserted 
that  which  they  knew  to  be  untrue." 
That  portion  of  what  Lord  Cairns  said 
in  that  case  is  applicable  to  the  present, 
and  it  might  be  applicable  where  the 
parties  had  made  no  inquiry  at  all ;  but 
here  the  company  did  obtain  some  in- 
formation, which  they  believed  to  be 
true.  They  however  stated  that  v/hicli 
was  untrue,  and  having  stated  it  their 
position  is  the  same  as  if  they  had 
stated  that  which  was  known  by  them 
not  to  be  true,  and  the  Commissioners 
are  entitled  to  relief  as  if  actual  fraud 
had  been  committed.  Now  quite  irre- 
spective of  what  was  stated  in  Rawlins 
V.  Wichham  (3  De  G.  &  J.  304),  it  is 
clear  that  if  parties  are  induced  to  enter 
into  a  contract  upon  a  statement  which 
is  untrue,  they  have  a  right  to  have 
the  contract  rescinded,  and  treated  as 
nothing  in  this  Court.  In  Rawlins  v. 
Wichham  there  was  actual  fraud  on  the 
part  of  one  partner,  but  not  so  on  the 
part  of  the  other,  and  therefore  the 
observations  of  Lord  Justice  Knight 
Bruce  with  reference  to  the  rights  of 
the  contracting  parties,  under  such  cir- 
cumstances, are  not  strictly  applicable 
to  this  case.    Here  it  is  not  a  question 
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Mr.  Dickinson,  Q.C.,  Mr.  KeTcewich,  and  Mr.  II.  D.  Greene,  for  L.  JJ. 
the  Appellant 1874 

Independently  of  tlie  special  powers  given  by  the  Act  under  Attoeney- 
which  the  annuities  were  granted,  this  is  not  a  case  in  w^iich  the 
Court  could  have  granted  the  relief  asked  by  the  Plaintiffs.  There 
is  no  charge  of  fraud  against  the  company,  and  it  is  clear  that  the 
mistake  was  an  innocent  one,  and  unless  there  is  fraud  the  Court 
will  not  set  aside  ah  initio  a  contract  which  has  been  actually 
executed :  New  Brunswick  and  Canada  Raihvay  and  Land  Com- 
pany V.  Conyheare  (1).  Bawlins  v.  Wickham  (2)  has  no  application 
to  this  case,  because  the  parties  cannot  be  put  back  into  the 
position  they  were  in  before  the  contract.  Unless  this  can  be 
done  the  Court  will  not  decree  restitutio  in  integrum ;  Western 
Bank  of  Scotland  v.  Addle  (3).  In  the  present  case  the  com- 
pany ran  the  risk  of  the  length  of  life  of  Thomas  Chalk,  and  the 
purchase  turned  out  profitable,  while  they  were  losers  by  others 
of  their  risks.  If  the  life  had  dropped  the  next  year  after  the 
annuity  had  been  granted,  the  company  could  not  have  set  the 
contract  aside,  on  their  discovery  of  the  mistake,  and  recovered  the 
money. 


how  the  Commissioners  are  to  be  com- 
pensated, but,  whether  they  have  a 
right  to  rescind  the  contracts  altoge- 
ther. In  the  case  of  New  Brunswick 
and  Canada  Railway  and  Land  Com- 
pany V.  Conyheare  (9  H.  L.  C.  711), 
the  circumstances  were  very  peculiar, 
and  the  observations  made  in  that  case 
must  be  read  with  reference  to  the 
facts,  and  if  that  be  done  they  will  not 
be  found  to  conflict  with  the  decision 
ia  RaivUns  v.  WicJcham.  This  case,  I 
think,  comes  within  what  Lord  Eldon 
would  have  considered  fraud,  not  as 
understood  in  its  offensive  sense,  but 
what  the  Court  treats  as  fraud.  It 
appearing,  therefore,  to  me  that  the 
informant  and  Plaintiffs  have  made  out 
a  case  of  misrepresentation,  which  en- 
titles them  to  have  the  contracts  re- 
(3)  Law  Pep. 


scinded,  I  do  not  feel  any  difficulty  in 
making  the  declaration  which  they  ask, 
although  the  contracts  have  come  to  an 
end  through  the  life  dropping.  As  to 
the  delay  which  has  taken  place,  it 
seems  to  me  that  the  Commissioners 
came  to  the  Court  as  soon  as  they  dis- 
covered what  had  happened.  The  para- 
graph in  the  51st  section  of  the  Act,  in 
reference  to  not  coming  here  after  three 
months,  has  nothing  to  do  with  a  case 
of  misrepresentation,  which  in  this 
Court  amounts  to  fraud.  Being  of 
opinion  that  the  informant  and  Plain- 
tiffs are  entitled  to  the  relief  which 
they  ask,  and  with  costs,  the  declara- 
tion and  decree  must  be  according  to 
the  prayer. 

(1)  9  H.  L.  C.  711. 

(2)  3  De  G.  &  J.  304. 
II.  L.,  Sc.  145. 
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In  the  secoud  place,  the  provisions  of  the  Act  are  made  ex- 
pressly to  meet  a  case  of  this  nature.  The  45th  section  of  the 
Act  gives  power  to  the  CommiFsioners  to  rectify  mistakes.  If 
this  is  not  strictly  compulsory,  it  was,  at  all  events,  in  the  con- 
templation of  the  Legislature  that  all  mistakes  where  there  was 
no  fraud  should  be  set  right  in  this  way,  and  the  public  have 
been  induced  to  deal  with  the  Commissioners  on  that  footing. 
The  present  contract  differs  from  a  mere  voluntary  contract  with 
a  private  person,  because  the  Commissioners  are  bound  to  grant 
annuities  according  to  the  authorized  tables ;  therefore  if  the  com- 
pany had  in  1843  tendered  the  correct  amount  of  purchase-mone}^ 
for  an  annuity  on  the  life  of  Thomas  Chalky  the  Commissioners 
would  have  been  bound  to  accept  it.  The  company  is  willing  to 
do  that  now,  and  to  pay  interest  on  the  difference  at  £4  per  cent. 
If  the  Plaintiffs  are  right,  this  is  a  mere  money  demand,  and 
they  ought  to  have  sued  for  damages  in  a  Court  of  Law. 

[The  LoKD  Justice  James  : — That  objection  does  not  apply 
to  an  information.  The  Queen  can  sue  in  whatever  Court  she 
likes.] 

Lastly,  we  contend  that,  even  if  the  Plaintiffs  are  entitled  to 
relief,  the  Court  was  wrong  in  giving  compound  interest. 

Mr.  Hemming  (the  Solicitor-General,  Sir  E.  Baggallay,  with 
him),  for  the  Informant  and  Plaintiffs,  was  only  called  on  upon  the 
question  of  interest : — 

The  reason  for  giving  compound  interest  is,  that  the  Com- 
missioners would  have  been  bound  to  invest  and  accumulate  the 
money  in  the  public  funds. 

Sir  W.  M.  James,  L.  J.  :— 

In  this  case  I  am  of  opinion  that  the  decree  of  the  Vice-Chan - 
cellor,  with  the  variation  that  has  been  mentioned  as  to  interest, 
must  be  affirmed.  No  doubt  it  is  an  unfortunate  case  for  the 
Atlas  Assurance  Company^  because  I  quite  feel  the  truth  of  what 
has  been  said  by  the  counsel  for  the  company,  that  they  have 
been  running  the  risk  all  the  time  of  this  contract  turning  out 
to  be  a  good  one ;  and  it  has  turned  out  to  be  a  good  one  ;  and  pro- 
bably others  which  they  had  made  with  the  Commissioners  turned 
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out  badly.  But  at  the  same  time  I  think  that  this  is  not  a  defence  L.  J  J. 
open  to  them,  having  regard  to  the  ground  upon  which  the  At-  1874 
torney-General,  on  behalf  of  the  Crown,  seeks  to  set  aside  this  attoene 
contract.  The  Atlas  Assurance  Comjoamj  produced  to  the  Com-  Generai 
niissioners  for  the  Reduction  of  the  National  Debt  the  representa-  Ray. 
tion  which  they  are  bound  to  produce  under  the  Act  of  Parliament, 
and  which  was  the  very  basis  of  the  grant  of  the  annuity  which 
they  obtained  from  these  Commissioners.  The  Commissioners 
had  no  authority  except  to  follow  strictly  the  Act  of  Parliament 
and  the  tables  prescribed  for  them ;  they  were  obliged  to  require  a 
statement  of  age,  and  a  verification  of  that  age,  as  the  basis  and  the 
essence  of  the  contract  on  which  they  were  proceeding  to  grant 
the  annuity.  The  Atlas  Assurance  Com^pany  produced  to  them,  it 
is  true,  without  any  fraud  on  the  part  of  the  directors  of  the  Atlas 
Assurance  Comjpany,  who,  of  course,  would  not  be  capable  of  any 
such  fraud,  and  without  any  fraud  on  the  part  of  the  actuaries  or 
officers  managing  for  them,  but  through  some  most  extraordi- 
nary mistake  they  did  produce  to  the  Commissioners  for  the 
Eeduction  of  the  National  Debt  a  statutory  declaration,  of  John 
Oliver  Hanson.  In  this  declaration  he  speaks  of  Thomas  Chalk  as 
residing  at  Kingston,  and  he  is  stated  to  be  of  the  age  of  sixty- 
four,  to  have  been  born  at  Barhing,  and  the  names  of  his  parents 
are  given.  It  appears  that  all  that  was  an  entire  mistake ;  that 
he  was  not  of  the  age  of  sixty-four,  but  of  a  much  younger  age ; 
that  he  was  not  born  at  Barking  ;  and  that  his  parents'  names 
^vere  not  the  names  given  there.  The  Atlas  Assurance  Company 
say  now  that  they  made  that  statement  because  they  were  misled 
by  an  agent  whom  they  had  employed  to  get  up  information  for 
them  as  to  good  lives  upon  which  they  were  to  buy  annuities.  It 
is  impossible  to  allow  persons  in  this  Court  to  escape  from  the 
•effect  of  such  positive  representations  of  matters  of  fact  upon  the 
ground  that  they  relied  upon  the  representations  made  to  them  by 
their  own  agent,  employed  by  them  for  the  purpose  of  getting  in- 
formation for  them.  If  a  man  makes  a  statement  based  upon  the 
information  which  he  has  received  from  another,  and  the  informa- 
tion is  wrong,  he  is  answerable  for  it,  but  he  has  his  remedy  over 
against  the  person  who  has  deceived  him.  Here  there  was  positive 
representation ;  the  contract  was  based  upon  it.    They  entered 
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L.  .7.T.     into  the  contract  under  the  Act  of  Parliament,  and  the  basis  of  the 
1874      contract  having  failed,  the  grant  of  the  annuity  appears  to  me  to 
Attorney-  ^ave  been  in  violation  of  the  Act  of  Parliament  and  void  from  the 

General  beginning. 

Eay.  It  was  said,  however,  that  we  ought  not  to  treat  it  as  void  from 
the  beginning,  but  as  a  thing  capable  of  being  amended  under 
the  45th  section  of  the  Act.  Under  that  section  the  Commissioners 
had  the  power  to  amend  any  mistake,  and  it  is  contended  that  we 
ought  to  treat  it  as  if  they  had  so  amended  it.  It  was  said  that 
the  public  were  induced  to  enter  into  these  transactions  upon  the 
notion  that  the  Commissioners  had  such  power.  I  quite  agree  it 
is  very  likely  it  was  intended  to  be  an  assurance  to  the  public  that 
any  mere  mistake  would  not  be  harshly  dealt  with,  that  is  to  say, 
that  in  a  proper  case  the  Commissioners  would  amend  it.  But  the 
public  had  only  to  rely  for  that  upon  the  fact  that  the  Com- 
missioners were  a  public  body  who  would  be  responsible  to  public 
opinion,  the  Legislature,  and  the  Lords  of  the  Treasury,  for  any- 
thing harsh  or  oppressive  in  what  they  did.  But  the  Commis- 
sioners are  the  agents  of  the  Government,  subordinate  to  the 
Lords  of  the  Treasury,  and  are  not  to  be  subject  to  this  Court 
sitting  as  a  Court  of  Appeal  from  their  decision  on  a  matter  which 
they  are  left  by  the  Act  of  Parliament  to  decide.  No  Court  of  Law 
or  Equity  is  made  a  proper  tribunal  to  correct  any  mistake  which 
they  may  make.  The  Commissioners  for  the  Keduction  of  the 
National  Debt  are  persons  entrusted  by  law  with  that  authority, 
and  if  they  exercise  it  wTongly,  the  person  aggrieved  ought  to 
appeal  to  the  proper  authorities,  and  complain  of  their  conduct. 
This  Court  cannot  interfere  because  it  may  think  that  they  ought 
to  have  taken  a  more  liberal  view  of  the  case  of  the  Defendant 
than  they  have  done.  The  Attorney-General,  on  behalf  of  the 
Crown,  and  the  Commissioners  for  the  Keduction  of  the  National 
Debt,  say  that  there  was  a  contract  obtained  upon  false  representa- 
tions of  fact,  wdiich  make  void  the  contract.  It  appears  to  me  that 
we  have  no  jurisdiction  to  substitute  another  contract  for  the 
contract  so  made.  We  can  only  set  it  aside  as  having  been  ob- 
tained improperly  through  misrepresentation ;  and  that  being  so, 
the  money  paid  by  both  parties  under  the  contract  must  be  given 
back.    But  we  think  that  it  should  be  repaid  with  simple  interest 
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at  £4  per  cent,  on  both  sides,  according  to  the  ordinary  rule  of  this      L.  JJ. 

Court  where  accounts  are  taken  in  similar  cases.  1874 

The  appeal  must  be  dismissed,  and  dismissed  with  costs.  Attorney- 
General 

Sir  G.  Melltsh,  L.J. : —  pJy. 

I  am  of  the  same  opinion.  I  entirely  agree  with  the  view  taken 
by  the  Yice-Chancellor  and  the  Lord  Justice,  that  here  there  was 
a  material  misrepresentation  of  fact  on  which  the  contract  was 
obtained.  I  am  disposed  myself  to  go  even  further  than  that,  and 
to  say  that  it  was  an  essential  part  of  the  contract  itself  that  this 
repiesentation  should  be  true.  It  is  the  same  thing  as  in  an  ordi- 
nary case  of  a  policy  of  life  assurance,  where  certain  representa- 
tions as  to  the  age  of  the  person  insured,  and  as  regards  his  state  of 
health,  are  made  the  basis  of  the  contract,  and  if  they  are  not  true 
the  insurance  office  is  not  bound  by  the  contract.  In  this  case 
there  is  no  actual  written  contract  or  grant  at  all,  there  is  merely 
a  contract  made  by  virtue  of  the  Act  of  Parliament.  Then, 
when  we  have  looked  at  the  Act  of  Parliament,  it  appears  to  me 
that  the  person  who  obtains  the  policy,  whether  on  his  own  life  or 
upon  the  life  of  another  person,  is  obliged  by  the  Act  of  Parlia- 
ment to  make  a  representation  to  the  Commissioners  of  the  age  of 
the  life  upon  which  the  annuity  is  to  be  granted,  and  he  is  obliged 
to  send  in  a  proper  certificate  of  his  baptism  or  birth,  and  then  the 
Commissioners  are  to  ascertain  the  price  of  consols  at  the  time, 
and  to  calculate  by  certain  tables,  to  be  approved  from  time  to 
time  by  the  Lords  of  the  Treasury,  the  value  of  the  annuity  to  be 
granted ;  and  they  can  grant  the  annuity  upon  those  terms,  and 
upon  no  other  terms;  and  where, through  the  misrepresentation  of 
the  person  who  seeks  to  get  an  annuity  upon  the  life,  it  is  granted 
upon  different  terms,  it  appears  to  me  the  consequence  is,  that  the 
Commissioners  are  not  bound  by  that  contract,  but  that  they  are 
in  this  Court  entitled  to  have  it  rescinded. 

Then  with  reference  to  what  is  said  as  to  the  45th  section  of  the 
Act,  I  am  clearly  of  opinion  that  this  does  not  make  it  compulsory 
upon  the  Commissioners  to  amend  any  contract  in  which  there  has 
been  a  mistake,  but  it  only  gives  them  the  power  to  do  so  if  they 
think  proper.  The  words  are  in  themselves  permissive — that  "  it 
shall  be  lawful  for  them  "  to  do  it — and  although  it  is  not  neces- 
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L.  JJ.  sary  to  say  whether  this  is  such  a  case  or  not,  it  appears  to  me 
1874  that  there  are  many  cases  where  it  would  be  perfectly  right  in 
Attorney-  Commissioners  to  refuse  to  amend  any  such  contract,  as, 
General  instance,  if  it  appeared  that  the  misrepresentation  as  to  the 
liAT.  age  had  been  an  honest  mistake  at  the  time  when  it  was  made, 
but  that  the  annuitant  had  discovered  it  some  time  afterwards,  and 
had  gone  on  for  some  years  receiving  the  annuity  without  commu- 
nicating the  fact  of  the  mistake  to  the  Commissioners.  It  appears 
to  me  that  that  would  be  obviously  a  ground  on  which  they  would 
be  entitled  to  refuse  to  make  the  amendment.  But  I  think,  also, 
that  there  may  be  cases  of  extreme  negligence  on  the  part  of  the 
person  who  procures  the  life  in  not  ascertaining  the  right  age, 
which  may  very  well  be  a  ground  for  the  Commissioners  refusing 
to  amend  the  contract.  I  am  not  at  all  certain  that  the  present  may 
not  fairly  be  said  to  be  a  case  of  that  kind.  I  think  at  least  you 
might  expect  that  a  person  who  wishes  to  insure  the  life  of  another, 
if  he  really  does  not  know  for  certainty  where  the  man  was  born, 
so  that  he  might  know  where  to  get  the  certificate  of  his  birth  or 
baptism,  would  go  to  the  man  himself,  and  ask  him  how  old  he 
was  and  where  he  was  born,  so  as  to  be  certain  that  he  got  the  right 
certificates.  At  any  rate,  I  am  of  opinion  that  the  45th  section  is 
not  compulsory,  but  it  is  in  the  discretion  of  the  Commissioners 
whether  they  choose  to  amend  the  contract  or  not  where  there 
has  been  a  mistake  with  respect  to  the  age.  If  they  decline  to 
amend  the  contract,  the  consequence  is,  that  there  has  been  db 
initio  no  contract  binding  upon  the  Commissioners,  and  they  are 
entitled  to  have  it  not  merely  set  aside,  but  they  are  entitled  to 
have  an  account  of  what  money  is  due  to  them  calculated  upon  that 
basis. 

Solicitors  for  the  Appellants :  Messrs.  Daives  dt  Son, 
Solicitors  for  the  Treasury :  Messrs.  Eaven  <&  Bradley, 
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Ex  parte  SCHULTE.    In  re  MATANLE.  L.  j.  m. 

Bankruptcy — Execution    Creditor — Protected    Transaction — Bankruptcy  Act, 

1869,  s.  95,  suh-s.  3 — Notice  of  Act  of  Bankruptcy — Onus  Probandi —  Feb.  20,  27 1 
Notice  to  Sheriff's  Officer.  Marched. 

In  sect.  95,  sub-sect.  3,  of  the  Bankrwptcy  Act,  1869,  "  act  of  bankruptcy  " 
means  an  act  of  bankruptcy  which  has  been  committed  prior  to  the  time  of 
seizure. 

The  onus  is  on  the  execution  creditor,  who  claims  the  protection  of  that 
section,  to  prove  that  he  had  no  notice  of  any  prior  act  of  bankruptcy. 

Notice  to  the  sheriff's  officers  in  possession  under  an  execution  of  an  act  of 
bankruptcy  is  not  notice  to  the  creditor. 

This  was  an  appeal  from  a  decision  of  Mr.  Eegistrar  Spring 
Bice,  sitting  as  Chief  Judge. 

The  facts,  so  far  as  they  were  undisputed,  were  shortly  these  :— 

W.  G.  Matanle  was  a  box  manufacturer  in  Bunhill  Row,  London. 

On  the  ]  0th  of  October,  1873,  he  executed  an  assignment  of 
his  stock-in-trade,  which  was  in  fact  the  whole  of  his  property, 
to  W.  Elsam  to  secure  a  previous  debt. 

On  the  5th  of  November,  1873,  G.  Schulte  obtained  judgment 
against  Matanle  in  the  Court  of  Exchequer  for  £26  12s.  6d.  and 
£3  8s.  costs. 

On  the  6th  of  November,  1873,  a  writ  of  ji.  fa.  was  issued  upon 
the  judgment,  and  the  sheriff  seized  the  goods  of  the  debtor. 

On  the  7th  of  November  Matanle  filed  a  petition  for  liquidation 
by  arrangement,  and  on  the  8th  of  November  Mr.  Ghampneys  was 
appointed  receiver  of  the  estate. 

On  the  same  day  Messrs.  Anderson  &  Sons,  the  solicitors  for  the 
debtor,  wrote  to  Messrs.  Levy,  the  sheriff's  officers,  the  following 
letter 

"  8th  Nov.  1873. 

Gentlemen, 

Be  W.  G.  Matanle  s  liquidation  proceedings. 
"  Matanle  ats.  Schulte. 
Yesterday  we  filed  a  liquidation  petition,  and  to-day  got  Mr. 
J.  Ghampneys  appointed  receiver  and  manager  of  the  debtor's 
estate.    We  hereby  give  you  formal  notice  that  the  said  G. 
Vol.  IX.  2  K  i 
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L.  J.  M.    MatanTe,  on  the  10th  day  of  October  last,  committed  an  act  of 
1874      bankruptcy  by  executing  a  bill  of  sale  or  assignment  of  the  whole 
Exparte  estate  and  effects  to  W.  Elsam,  of,  &c.,  and  that  his  solicitors 

ScHLLTE.         Messrs.  Van  Sandau,  of  13,  King  Street,  Cheapside,  who  have 
Matanle.    written  us  to  say  that  under  these  circumstances  if  you  attempt 
■  to  sell  it  will  be  at  your  peril.    We  must  also  state,  that  if  you 

do  not  withdraw,  or  if  you  attempt  to  sell  under  the  circum- 
stances, we  shall  hold  you  responsible  on  behalf  of  the  receiver 

and  the  general  body  of  the  creditors  

Yours  truly, 

"  Anderson  &  Sons." 

The  sheriff's  officers  received  this  letter  on  Monday  morning, 
the  10th  of  November. 

On  the  same  day  (the  10th  of  November)  Mr.  J.  E.  Anderson, 
one  of  the  firm  of  Anderson  &  Sons,  called  on  Mr.  Stafford, 
Schulte's  solicitor,  in  company  with  the  receiver,  and  told  him  of 
the  filing  of  the  liquidation  petition,  and  asked  him  to  withdraw 
his  execution.  There  was  a  conflict  of  evidence  on  the  question 
whether  he  also  told  him  of  the  act  of  bankruptcy  committed  by 
the  execution  of  the  bill  of  sale  of  the  10th  of  October,  1873. 

Mr.  Anderson  and  Mr.  Stafford  made  affidavits,  and  they,  as 
well  as  Mr.  Stafford's  clerk  and  the  receiver,  were  examined  viva 
voce  before  the  Lord  Justice  on  the  appeal. 

Mr.  Anderson  and  the  receiver  stated  that  they  mentioned  to 
Mr.  Stafford  the  bill  of  sale,  and  referred  him  to  the  case  of  Ex 
joarte  Eyles  (1),  on  which  they  relied  as  shewing  that  his  execution 
was  invalid  as  against  the  trustee  in  the  liquidation.  But  Mr. 
Stafford  stated  that  neither  the  bill  of  sale  nor  the  case  cited  was 
mentioned  at  that  interview,  and  that  they  only  discussed  the 
effect  of  the  liquidation  petition  on  the  execution,  which  Mr. 
Stafford  refused  to  withdraw.  Mr.  Stafford's  clerk  also  said  that 
Mr.  Anderson  came  again  on  Wednesday,  and  then  referred  for 
the  first  time  to  Ex  parte  Eyles. 

On  the  afternoon  of  the  same  day  (the  10th  of  November) 
Mr.  Anderson,  finding  that  Mr.  Stafford  would  not  withdraw  the 
execution,  paid  the  sheriff's  officer  £36  13s.  for  the  debt  and 

(1)  Law  Rep.  IG  Eq.  99. 
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expenses  under  protest,  and  SchuUe  receive  1  out  of  it  what  was  I..  J.  M. 

due  to  him.  1874 

At  the  first  meeting  of  creditors  held  shortly  afterwards  a  re-  Ex  parte 

solution  was  passed  adopting  the  liquidation  and  appointing  a  Schulte. 

In  re 

trustee.  Matanle. 

Under  these  circumstances  the  Eegistrar  ordered  the  sum  of 
£36  13s.  to  be  repaid  to  the  trustee  in  the  liquidation,  and  SchuUe 
appealed  from  this  order. 

Mr.  Winslow,  Q.C.,  and  Wv.Finlay  Knight,iov  the  Appellant: — 
The  execution  was  protected  by  the  Bankruptcy  Act,  1869, 
sect.  95,  sub-sect.  3  (1).  The  notice  to  the  sheriff's  officer  was  not 
notice  to  the  creditor.  That  was  decided  in  Ramsey  v.  Eaton  (2), 
and  has  never  been  questioned.  The  sheriff  is  the  officer  of  the 
Court,  not  the  agent  of  the  creditor.  The  only  question,  there- 
fore, is  whether  SchuUe  or  his  solicitor  had  notice  of  the  bill  of 
sale  of  the  10th  of  October,  1873.  The  evidence  of  Mr.  Stafford 
^nd  his  clerk  is  clear,  that  although  Mr.  Anderson  called  at  his 
office  on  the  10th  of  November,  he  did  not  mention  the  bill  of 
sale,  but  only  the  petition  for  liquidation ;  and  the  petition, 
although  an  act  of  bankruptcy,  was  not  prior  to  the  seizure,  and 
therefore  notice  of  it  was  not  sufficient  to  take  it  out  of  the 
protection  of  the  95th  section :  Ex  parte  Boche  (3) ;  Evans  v. 
EaUam  (4). 

Mr.  De  Gex,  Q.C.,  and  Mr.  Bremner,  for  the  trustee : — 

The  title  of  the  trustee  in  liquidation  dates  back  to  the  act  of 
bankruptcy  committed  by  the  execution  of  the  bill  of  sale  of  the 
10th  of  October,  1873:  Ex  parte  Eyles  (5).  The  evidence  is  no 
doubt  conflicting  on  the  question  whether  notice  of  the  bill  of  sale 

(1)  32  &  33  Yict.  c.  71,  sect.  95,  tachment  was  issued  had  not,  at  the 
sub-sect.  3,  enumerates,  among  trans-  time  of  the  same  being  executed  by 
actions  relating  to  the  property  of  the  seizure  and  sale,  notice  of  any  act  of 
bankrupt  which  are  protected :  "Any  bankruptcy  committed  by  the  bank- 
execution  or  attachment  against  the  rupt  and  available  against  him  for 
goods  of  any  bankrupt  executed  in  adjudication." 
good  faith  by  seizure  and  sale  before  the  (2)  10  M.  &  W.  22. 
order  of  adjudication,  if  the  person  on  (3)  Law  Rep.  6  Ch.  795. 
whose  account  such  execution  or  at-  (4)  Ibid.  6  Q.  B.  713. 

(5)  Law  Rep.  16  Eq.  99. 
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was  given  to  Schulies  solicitor  on  tlie  lOth  of  ISTovember.  But  in 
the  first  place,  the  onus  is  on  the  creditor  of  proving  that  he  had 
no  notice :  Pearson  v.  Graham  (1).  Therefore,  if  the  matter  is 
doubtful,  the  Court  will  presume  he  had  notice.  Secondly,  the 
probability  is  great  that  as  Mr.  Anderson  had  mentioned  the  bill 
of  sale  in  his  letter  to  the  sheriff,  he  would  also  mention  it  to 
Mr.  Stafford.  But  we  also  contend  that  it  is  not  necessary  under 
the  3rd  sub-section  of  the  95th  section,  that  the  act  of  bank- 
ruptcy, of  which  notice  is  given,  should  be  an  act  prior  to  the 
seizure.  In  the  corresponding  section,  sect.  20  of  the  Bankruptcy 
Act,  1849,  the  words  are,  "  notice  of  any  jorior  act  of  bankruptcy 
by  him  committed."  The  95th  section  of  the  present  Act  does  not 
contain  any  such  word.  The  creditor  admits  that  he  had  notice  of 
the  filing  of  the  petition  for  liquidation  on  the  10th  of  November, 
and  we  say  that  notice  of  any  act  of  bankruptcy  was  sufficient  to 
deprive  him  of  the  protection  of  the  section.  We  also  say  that 
there  was  no  sale  in  this  case,  and  the  property  in  the  goods 
never  passed  out  of  the  trustee,  to  whom  they  belonged :  Slater  v. 
Finder  (2). 

SiK  G.  Mellish,  L.J. : — 

The  question  which  arises  in  this  case  is,  whether  the  trustee  in 
liquidation  is  entitled  to  recover  back  the  proceeds  of  an  execution 
from  the  execution  creditor,  upon  the  facts  which  have  been  proved 
before  me. 

Prima  facie  the  title  of  the  trustee  in  the  liquidation  refers  back 
to  the  act  of  bankruptcy  of  the  10th  of  October,  1873,  and  the 
seizure  by  the  sheriff  was  therefore  the  seizure  of  the  goods  of  the 
trustee,  not  of  the  goods  of  the  execution  debtor.  But  the  Appel- 
lant places  reliance  on  the  3rd  sub-section  of  the  95th  section  of  the 
Banhruftcy  Act,  1869,  which  protects,  notwithstanding  any  prior 
act  of  bankruptcy,  any  execution  or  attachment  against  the  goods 
of  any  bankrupt  if  the  creditor  who  issues  such,  execution  or  attach- 
ment had  *'  not  at  the  time  of  the  same  being  executed  by  seizure 
and  sale,  notice  of  any  act  of  bankruptcy  committed  by  the  bank- 
rupt and  available  against  him  for  adjudication." 

(1)  6  A.  &  E.  899.  (2)  Law  Eep.  6  Ex.  228 ;  Ibid.  7  Ex.  95. 
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Now  the  question  arises  on  the  section,  which  is  partly  one  of  law    L.  J.  M. 
and  partly  one  of  fact,  whether  the  creditor  had  in  this  case  notice  of  1874 
an  act  of  bankruptcy  within  the  meaning  of  the  section.  Although    jtjc  parte 
the  word  "  prior  "  is  omitted  in  this  section,  I  think  it  must  refer  ►^chulte. 
to  an  act  of  bankruptcy  prior  to  the  seizure ;  because  if,  in  fact,  imatanlh:. 
there  was  no  act  of  bankruptcy  prior  to  the  seizure,  the  seizure  (if 
under  £50)  is  good;  and  I  cannot  think  that  the  Legislature 
meant  to  make  it  material  whether  the  execution  creditor  did 
or  did  not  have  notice  of  an  act  of  bankruptcy,  which  was  not 
prior  to  the  seizure,  and  therefore  was  not  itself  material  to  the 
validity  of  the  execution.    Therefore  it  is  necessary  to  decide  the 
question,  if,  in  fact,  the  creditor  had  notice  of  the  bill  of  sale 
executed  on  the  10th  of  October. 

On  the  authority  of  Pearson  v,  Graham  (1)  I  am  of  opinion  that 
the  onus  of  proof  lies  on  the  execution  creditor  to  shew  that  he 
had  no  notice  of  a  prior  act  of  bankruptcy,  and  I  must  therefore 
see  whether  the  creditor  in  this  case  has  discharged  that  duty. 
[His  Lordship  then  carefully  considered  the  evidence  in  the  case, 
and  said  that  although  there  was  no  reason  to  suppose  that  any  of 
the  witnesses  had  intentionally  misstated  what  had  occurred,  yet 
on  the  balance  of  the  testimony  Schulte  had  not  made  out  to  his 
satisfaction  that  he  had  no  notice  of  the  bill  of  sale  before  the  pay- 
ment out  of  the  execution  which  took  the  place  of  a  sale  by  the 
sheriff.  Therefore  the  sale  must  be  declared  invalid,  and  the 
creditor  must  return  the  money.  The  appeal  must  be  dismissed 
with  costs.] 

Solicitors :  Mr.  W.  Stafford ;  Messrs.  Anderson  &  Sons. 
(1)  6  A.  &  E.  899. 
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MAYNAED  EATON. 

[1869   M.  180.] 

Company — Transfer  of  Shares — Infant  Transferee — Beal  Purchaser — 
Comjoromise  of  Action  brought  hy  Infant. 

The  Defendant  purchased,  through  his  broker,  300  shares  in  a  joint  stock 
company,  and  gave  directions  that  they  should  be  transferred  into  the  name 
of  his  son,  (r.  E.  On  the  same  day' the  Plaintiff  instructed  his  broker 
to  sell  100  shares  in  the  company,  and  they  were  bought  by  the  Defendant's 
broker,  on  his  account,  through  a  jobber  in  the  ordinary  way,  and  were  trans- 
ferred to  G:  JE.J  and  were  registered  in  his  name.  At  that  time  G.  E.  was 
an  infant,  of  which  fact  the  Plaintiff  was  not  aware.  Soon  afterwards  the 
company  was  wound  up  voluntarily,  and  G.  E.  then  brought  an  action  by 
his  father,  as  next  friend,  against  the  Plaintiff,  who  was  an  auditor  of  the  com- 
pany, charging  him  with  fraud  in  selling  the  shares,  knowing  that  the 
company  was  in  an  insolvent  condition,  and  claiming  damages.  The  action 
was  compromised  on  the  terms  that  all  charges  of  fraud  should  be  withdrawn, 
and  that  the  purchase-money  should  be  repaid  to  G.  E,  The  liquidators  on 
discovering  that  G.  E.  was  an  infant  substituted  the  name  of  the  Plaintiff 
for  his  as  a  contributory  of  the  company.  The  Plaintiff  then  filed  a  bill 
against  the  Defendant,  charging  that  he  was  the  real  purchaser  of  the  shares, 
and  that  the  Plaintiff  was  not  aware  of  that  fact  when  he  entered  into  the 
compromise  with  G,  E.,  and  claiming  to  be  indemnified  by  the  Defendant 
against  all  loss  in  respect  of  the  transaction : — 

Held,  by  Mdlins,  V.C.,  that  the  Plaintiff  was  entitled  to  be  indemnified, 
and  that  he  was  not  precluded  from  maintaining  the  suit  by  the  compromise 
with  G.  E, : 

But  heldj  by  the  Court  of  Appeal  (reversing  the  decision  of  Malms, 
V.C.),  that  the  compromise  was  an  effectual  bar  to  the  Plaintiffs  claim  to 
relief,  and  that  the  fact  of  his  ignorance  that  the  Defendant  was  the  real 
owner  of  the  shares  was  immaterial. 

This  was  an  appeal  from  a  decision  of  Vice-Chaneellor  Malins. 

On  the  4th  of  September,  1866,  the  Defendant,  Edward  Eaton, 
a  drysalter  at  Macclesfield,  being  at  the  time  a  shareholder  in  the 
Bank  of  Hindustan,  China,  and  Japan,  gave  directions  to  his 
broker,  at  Manchester,  to  purchase  300  shares  of  £100  each  in  that 
company,  for  the  next  settling-day,  which  was  the  13th  of  Septem- 
ber. On  the  8th  of  September  he  wrote  to  the  broker  desiring 
him  to  have  the  shares  transferred  into  the  name  of  his  son, 
George  Eaton,  whom  he  described  as  a  drysalter,  of  Uptony  Maccles- 
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field.  On  the  4tli  of  September  the  Plaintiff,  Frederick  Maynard,  L.  c. 
who  was  the  owner  of  100  shares  in  the  company,  on  which  £26 

1874 


had  been  paid  up,  gave  directions  to  his  broker  to  sell  them  for  the 
13th,  and  they  were  sold  through  a  jobber  in  the  ordinary  way,  at  ^^^y^'^rd 
the  price  of  £3  10s.  per  share,  to  the  Defendant's  broker,  who  Eaton-. 
gave  the  name  of  George  Eaton  as  the  intended  transferee. 

On  the  14th  of  September  the  purchase-money,  amounting  to 
£350,  was  paid,  and  the  shares  were  transferred  to  George  Eaton, 
who  was  shortly  afterwards  registered  as  the  holder  of  those  shares. 

At  the  time  of  the  transfer  George  Eaton  was  an  infant  of  the 
age  of  seventeen  years,  but  the  Plaintiff  was  not  aware  of  his 
infancy. 

On  the  16th  of  November,  1866,  the  auditors  of  the  company 
presented  a  report  to  the  shareholders,  giving  an  unsatisfactory 
account  of  the  financial  condition  of  the  company ;  and  soon  after- 
wards George  Eaton  wrote  to  the  Plaintiff,  who  was  one  of  the 
auditors,  stating  that  he  was  only  eighteen  years  of  age,  and  charg- 
ing the  Plaintiff  with  unfairness  in  the  transaction,  and  claiming  to 
have  his  purchase-money  returned. 

On  the  10th  of  December,  1866,  resolutions  were  passed  for 
winding  up  the  company  voluntarily,  and  the  winding-up  was 
afterwards  ordered  to  be  continued  under  the  supervision  of  the 
Court. 

On  the  14th  of  February,  1867,  George  Eaton  commenced  an 
action  against  the  Plaintiff  Maynard  in  the  Court  of  Common 
Pleas  by  the  Defendant,  Edward  Eaton,  as  his  next  friend,  charg- 
ing fraud  against  Maynard  and  failure  of  consideration  for  the  sale 
of  the  shares,  and  claiming  damages. 

Maynard  pleaded  to  the  action,  denying  the  charges  of  fraud, 
but  after  the  cause  was  set  down  for  trial  the  action  was  com- 
promised on  the  terms  of  George  Eaton  withdrawing  all  the 
charges  of  fraud  and  Maynard  repaying  the  purchase-money  to 
him. 

George  Eaton's  name  was  originally  placed  on  the  list  of  con- 
tributories  of  the  company,  but  the  liquidators  afterwards  removed 
it,  and  placed  the  Plaintiff's  name  in  its  stead.  The  Plaintiff 
alleged  in  his  bill  that  the  Defendant  Edward  Eaton  was  the  real 
purchaser  of  the  shares,  and  that  the  purchase-money,  when  re- 
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paid  under  the  compromise,  passed  into  his  hands.  He 
alleged  that  he  did  not  know  or  suspect  at  the  time  of  the  com- 
promise that  the  Defendant  Edward  Eaton  was  the  real  purchaser 
of  the  shares,  or  that  they  had  been  bought  by  his  direction,  but 
had  discovered  these  facts  subsequently.  He  therefore  prayed  for 
a  declaration  that  the  Defendant  was  the  real  owner  of  the  shares, 
and  that  he  was  liable  to  indemnify  the  Plaintiff  from  all  liability 
in  respect  of  them. 

The  Defendant  stated  in  his  answer  that  he  had  given  his  son 
£1000  as  an  advancement,  and  that  the  shares  were  purchased  for 
the  benefit  of  his  son,  and  paid  for  as  part  payment  of  that  money. 
He  also  relied  on  the  compromise  of  the  action  as  a  bar  to  the 
suit. 

The  Vice-Chancellor  granted  the  relief  prayed,  being  of  opinion 
that  the  Defendant  was  the  real  purchaser  of  the  shares,  and  that 
the  compromise  was  not  a  bar  to  the  suit  (1).  From  this  decree 
the  Defendant  appealed. 


(1)  1873.  Dec.  16. 

Sir  E.  Maltns,  V.C.,  after  stating 
tlie  circumstances  relating  to  tlie  pur- 
chase of  the  shares,  continued  :— 

Now  there  can  be  no  doubt  whatever 
that,  in  full  belief  that  George  Eaton 
was  a  person  capable  of  binding  him- 
self, the  deed  of  transfer  was  forwarded 
to  the  father.  The  father  was  the 
attesting  witness,  and  I  am  bound  to 
attribute  to  him  a  knowledge  that  these 
were  shares  of  £100,  upon  which  £26 
only  had  been  paid  at  that  time,  and, 
therefore,  they  were  liable  to  £74  more, 
and  making  altogether  £7400 ;  and  it 
is  by  his  directions  that  this  deed  is 
prepared,  by  which  a  boy  imder  eigh- 
teen years  of  age,  with  his  full  know- 
ledge, is  made  to  enter  into  a  covenant 
which  might  involve  an  obligation  of 
laying  £7400  in  money.  Is  it  pos- 
sible that  any  Court  can  justify  that 
as  a  fair  transaction  on  the  part  of  the 
father  ?  It  is  said  that  he  bought  the 
shares  for  his  son ;  that  he  had  given 


the  son  £1000,  and,  therefore,  the 
shares  being  bought  for  the  son,  were 
properly  transferred  into  the  son's 
name.  Upon  that  I  must  observe  upon 
the  evidence  that  I  cannot  consider 
that  the  shares  were,  in  the  sense  in 
which  the  words  have  been  used  by 
the  Defendant's  counsel,  bought  for  the 
son.  They  were  bought  by  the  father 
himself.  Every  one  of  the  letters  he 
wrote  to  the  stockbrokers  desires  them 
to  buy  shares  for  him,  and  the  name 
of  the  son  is  not  in  any  one  of  them„ 
They  were  bought  for  himself;  and 
Mr.  Barker,  the  broker  who  makes- 
the  affidavit,  swears  that  from  begin- 
ning to  end  of  the  transaction  he  never 
heard  of  the  name  of  the  son  until  the 
name  was  supplied  to  him  by  the  letter 
of  the  8th  of  September.  He  also  says 
— and  as  a  respectable  man  he  could  not 
do  otherwise — that  when  the  name  of 
the  son  was  supplied  to  him,  he  be- 
lieved him  to  be  of  full  age,  and  capable 
of  binding  himself. 

Now,  therefore,  apart  from  other 
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Jlr.  Cotton,  Q.C.,  and  Mr.  Ince,  for  the  Appellant. 

They  were  stopped  by  the  Court,  and  the  counsel  for  the  Plaintiff 
^vere  called  on  to  shew  why  the  compromise  was  not  a  bar  to  the 
jsuit. 
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considerations  which  I  shall  have  to 
advert  to,  this  was  a  transaction  in 
which  Mr.  Maynard,  who  was  desirous 
of  getting  rid  of  his  liability  on  the 
shares,  ought  to  have  got  rid  of  it  if 
iairness  had  been  observed  in  the  trans- 
faction  ;  if  the  father  did  buy  for  the 
.son  he  was  bound  to  know,  and  did 
know,  that  the  son  was  incapable  of 
taking  on  himself  the  obligations  at- 
tached to  the  transaction ;  if  he  bought 
for  the  son  he  was  bound  to  put  himself 
in  the  same  situation  as  the  son,  and  as 
the  son  could  not  perform  the  obliga- 
^tions,  to  perform  them  himself.  I  can- 
mot  look  upon  the  transaction  as  a  fair 
transaction.  I  do  not  say  the  father 
intended  thereby  to  commit  a  fraud; 
but  I  am  perfectly  clear  that  he  in- 
tended thereby  to  evade  the  liability 
that  attached  to  the  shares ;  and  his 
object  in  putting  the  name  of  the  son 
must  have  been  that,  if  the  thing  went 
well,  the  son  would  have  the  shares ;  if 
it  went  ill,  the  vendor  would  have 
nobody  to  whom  he  could  look  for 
indemnity,  but  would  have  to  bear  the 
brunt  of  the  battle  himself. 

Can  anybody  say  that  such  a  trans- 
action as  that  ought  to  be  approved 
x)f  ?  A  purchaser  who  buys  shares  with 
liabilities  on  them  is  bound  to  know, 
and  the  Court  must  attribute  this 
knowledge  to  him,  that  the  object  of  the 
.seller  may  be  to  get  rid  of  liability — 
the  purchaser  is  bound  to  give  the  name 
of  some  person  who  will  take  on  him- 
.self  the  liability,  and  therefore  absolve 
the  seller.  That  knowledge  Mr.  Eaton 
possessed.  He  was  a  shareholder  in  the 
company ;  he  knew  that  it  was  in  a  tot- 
.tering  and  weak  condition — for  a  man 


who  is  a  shareholder  in  a  company  whose 
shares  have  fallen  from  £26  to  between 
£3  and  £4,  must  know  it  is  in  a  totter- 
ing condition,  and  a  pure  speculation 
whether  the  thing  would  go  on  or  not 
— and,  therefore,  on  every  principle  he 
was  bound  to  know  the  obligations  that 
were  imposed  on  him,  and  that  the 
seller  sold  them  because  he  wanted  to 
get  rid  of  the  [liability,  and  the  pur- 
chaser was  bound  to  take  the  liability 
on  himself,  "What  is  the  consequence 
of  this  transaction?  If  Mr.  Edward 
Eaton's  name  had  been  inserted,  the 
question  never  would  have  arisen.  Mr. 
Maynard  fairly  and  honourably  sold 
his  shares  in  the  market :  he  did  not 
desire  to  keep  them,  and  if  he  found  a 
man  who  desired  to  have  them,  he 
expected  to  get  rid  of  his  liability. 
What  is  the  consequence  ?  The  con- 
sequence contemplated  by  the  father 
has  taken  place.  The  thing  turned  out 
disastrously.  Mr.  Maynard  is  to  bear 
all  the  loss,  and  the  father  and  son  are 
to  bear  none ;  while,  if  the  thing  had 
gone  to  a  high  premium,  they  would 
have  sold  the  shares.  Mr.  Maynard 
would  have  got  rid  of  the  liability,  but 
he  never  could  have  had  any  advantage 
from  the  transaction.  Therefore  on  the 
original  transaction  it  being  perfectly 
clear  that  the  father  was  the  purchaser, 
and  that  the  father  had  imposed  on  him 
the  obligation  either  to  take  the  shares 
in  his  own  name,  or  to  give  another 
name  on  the  naming  day,  as  he  has 
failed  to  do  that,  he  is  not  absolved 
from  the  obligation  now  to  indemnify 
him,  to  the  same  extent  as  if  he  had 
done  it  in  the  transaction  as  it  origin- 
ally stood. 
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Mr.  Glasse,  Q.C.,  Mr.  Eiggins,  Q.C.,  and  Mr.  Grosvenor  Woods, 
for  the  Plaintiff:— 

At  the  time  of  the  compromise  the  present  Plaintiff  was  entirely 


Now  if  Mr.  K  Eaton  had  been  a 
jobber,  his  liability  is  settled  by  de- 
cisions. Can  it  make  any  distinction 
if  he  is  not  a  jobber  ?  In  my  opinion, 
none  whatever.  My  view  of  the  sub- 
ject may  be  seen  in  the  case  of  Coles 
V.  Bristowe  (Law  Kep.  4  Ch.  3).  A 
jobber,  the  moment  he  purchases  shares, 
as  between  him  and  the  seller  under- 
takes all  the  obligations  of  a  purchaser ; 
but  by  the  custom  of  the  StocJc  Ex- 
change a  jobber  can  get  rid  of  his  lia- 
bility, as  the  decisions  now  stand,  by 
giving  another  name.  If  he  gives  the 
name  of  an  infant,  he  fails  to  comply 
with  that  requisition,  and  himself  re- 
mains liable.  Mr.  Eaton  is  not  a  jobber, 
but  a  purchaser  on  the  Stoch  Exchange ; 
and  as  a  jobber  would  have  got  rid  of 
the  liability  by  giving  another  name,  it 
seems  to  follow  that  Mr.  Eaton  would 
have  done  just  the  same  if  he  had 
given  the  name  of  an  adult  instead  of 
an  infant,  and  if  that  name  had  been 
accepted  by  the  company  as  a  person 
capable  of  relieving  from  liability,  there 
would  be  an  end  of  all  question. 

This  is  no  longer  open  to  specula- 
tion, because  it  has  recently  been 
settled  by  the  Court  of  Appeal  in  the 
case  of  Merry  v.  NickaTls  (Law  Kep.  7 
Ch.  733).  It  had  been  decided  by  the 
Master  of  the  Eolls  in  Bennie  v.  Mor- 
ris  (Law  Eep.  13  Eq.  203)  that  where 
a  jobber  or  broker  gave  the  name  of 
an  infant  he  absolved  himself  from  any 
liability.  That  is  overruled  by  Merry 
V.  NicJcalls. 

In  this  case,  therefore,  when  Mr.  E. 
Eaton  entered  into  the  contract,  he 
could  not  get  out  of  its  consequences 
except  by  supplying  another  name 
callable  of  accepting  the  transfer  and 


paying  for  the  shares.  That  he  has  not 
done,  because  he  has  given  the  name  of 
a  person  who  is  ^absolutely  incapable 
of  accepting  the  transfer;  and  there 
being  no  acceptance  of  the  transfer, 
nothing,  in  my  opinion,  can  be  more 
clear  upon  the  facts  which  I  have 
stated  than  that  the  Defendant  E,  Ea- 
ton, hy  entering  into  the  contract,  is 
liable  to  Mr.  Maynard,  the  seller,  to 
indemnify  him  against  all  future  calls, 
and  to  take  the  shares  as  they  stood  at 
that  time. 

Now,  the  case  so  far  being  very 
simple,  there  are  several  defences  set 
up.  First,  it  is  said  that  the  son  was 
the  purchaser.  I  am  clearly  of  opinion, 
for  the  reasons  I  have  already  stated, 
that  I  must  regard  not  the  son  as  the 
purchaser,  but  the  father.  The  father 
transacted  every  part  of  the  business. 
The  brokers  who  transacted  the  pur- 
chase for  him  prove  that  they  under- 
stood they  were  acting  for  him ;  and  I 
am  bound  to  say  that,  in  my  opinion, 
this  is  an  after-thought,  when  he  says, 
that  out  of  the  £1000  which  he  con- 
templated giving  him  (he  does  not 
pretend  to  say  that  he  paid  the  money 
over  to  the  son),  he  intended  the  price 
of  these  shares  to  be  deducted.  I  am 
decidedly  of  opinion,  whatever  his  in- 
tention may  have  been,  he  was  acting 
on  behalf  of  the  infant,  and  he  is  not 
entitled  to  throw  on  the  vendor  the 
liability  for  the  shares,  but  he  is  bound 
to  stand  in  the  same  situation  as  if  he 
had  bought  on  his  own  account. 

But  then  another  defence  is  set  up. 
It  is  said  Mr.  Maynard  is  not  entitled 
to  succeed  in  this  suit  because  he  has 
been  guilty  of  fraud  in  the  transaction, 
and  he  is  by  the  answer  distinctly 
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ignorant  of  facts  that  led  to  the  filing  of  this  bill.  He  made  the 
compromise  upon  the  faith  of  the  son  having  bought  the  shares 
with  his  own  money  and  for  his  own  benefit.    The  bill  does  not 


accused  of  fraud  in  the  transaction. 
Now  what  is  the  fraud  charged  against 
Mr.  Maynard  ?  It  is  that,  having  been 
appointed  an  auditor  of  this  company 
in  1865,  he  had  made  a  report  of  its 
affairs  dated  the  10th  of  May,  1866, 
and  was  acquainted  with  the  failing  con- 
dition of  the  company.  [His  Honour 
then  considered  the  facts  in  evidence 
on  this  point,  and  continued : — ]  It  is 
plain  that  Mr.  Maynard  knew  no  more 
than  Mr.  E.  Matm  himself  did.  To 
attribute  to  Mr.  Maynard,  under  those 
circumstances,  any  fraud  in  the  trans- 
action is,  in  my  opinion,  totally  un- 
justifiable. That  part  of  the  defence, 
therefore,  fails.  Indeed,  I  am  bound 
to  say  the  learned  counsel  who  ap- 
peared before  me  scarcely  pressed  that 
point. 

Then  the  only  remaining  defence  is 
this:  It  appears  that  Mr.  E,  EatoUy 
carefully  concealing  from  Mr.  May^ 
nard  the  nature  of  the  transaction, 
and  concealing  the  fact  that  he  was 
the  purchaser  of  these  shares,  and 
keeping  him  in  ignorance  of  this,  took 
a  step  which  I  should  say  was  a  very 
unbecoming  one.  He  brings  an  action 
in  the  name  of  his  son  as  an  infant, 
and  he  most  improperly  charges  Mr. 
Maynard  with  fraud  in  the  transaction, 
and  seeks  to  get  back  the  money  on 
behalf  of  the  infant.  The  case  came 
on,  and,  under  the  advice  of  the  counsel 
for  Mr.  Maynardy  it  is  compromised 
on  the  terms  of  all  charges  of  fraud 
being  withdrawn  and  Mr.  Maynard 
returning  the  money.  Now  on  the 
other  parts  of  the  case  I  felt  no  doubt, 
but  this  part  of  the  case  is  not  abso- 
lutel)''  free  from  difiSculty. 

Mr.  Maynard  states  that  his  motive 


for  compromising  that  action  was  not 
only  that  he  felt  he  could  not  retain 
the  money  of  an  infant  paid  under  such 
circumstances.  He  states  that  at  that 
time  the  charges  of  fraud  were  utterly 
groundless  ;  and  I  have  already  said  I 
entirely  agree  with  him  on  that  subject. 
His  affidavit  states  that  the  sale  of 
the  shares  was  made  with  perfect 
hona  fides,  and  that  he  had  not,  at  the 
time  of  such  sale,  any  belief  that  the 
market  price  of  shares  in  the  company 
— at  which  the  shares  were  sold — was 
more  than  they  were  worth.  He  had 
not,  in  fact,  at  that  time  commenced 
the  investigation  into  the  accounts  of 
the  company  which  led  to  the  unfavour- 
able report  issued  to  the  shareholders, 
and  he  was  ignorant  of  the  financial 
condition  of  the  company.  But  there 
was  at  that  time  great  excitement  in 
the  public  mind  on  the  subject  of  joint 
stock  companies,  occasioned  by  the  then 
recent  severe  panic,  and  great  suspicion 
of  directors  and  auditors  of  companies ; 
and  he  was  advised  that  the  public 
would  be  under  the  impression  that,  as 
one  of  the  auditors  of  the  company,  he 
ought  to  have  been  acquainted  with  all 
its  affairs,  and  that,  if  he  defended  the 
action  by  stating  the  actual  facts,  he 
would  not  only  severely  prejudice  his 
own  reputation  as  a  professional  ac- 
countant, but  also  give  rise  to  an  un- 
fair outcry  against  auditors  in  general ; 
and  he  accordingly  consented  to  the 
above-mentioned  compromise.  He  says 
that  he  did  not  then  know  or  suspect 
that  the  Defendant  was  the  real  pur- 
chaser of  the  shares,  and  that  they  had 
been  bought  by  him,  or  by  his  direction, 
and  for  his  benefit;  nor  that  he  had 
paid  for  them  out  of  his  own  money. 
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attempt  to  set  aside  the  compromise,  but  we  contend  that  the 
Plaintiff's  rights  against  the  father  are  untouched  by  it.  Whatever 
dealings  he  may  have  had  with  the  son,  while  in  ignorance  that  he 


nor  that  lie  had  given  the  name  of  his 
son  as  transferee.  He  then  states  the 
circumstances  as  to  the  appointment  of 
auditor,  and  of  his  receiving  the  report, 
and  his  total  ignorance  of  there  being 
anything  unsound  in  the  affairs  of  the 
company  beyond  what  was  stated  in 
his  report.  If  he  had  entered  into  the 
compromise  with  full  knowledge  of  all 
the  circumstances,  I  should  have  come 
to  the  conclusion  that  it  was  an  actual 
bar  to  this  suit.  But  nothing  can  be 
more  clear  than  that,  according  to  the 
doctrine  of  this  Court,  if  a  person  is 
induced  to  enter  into  the  compromise 
of  a  claim,  and  one  party  is  in  posses- 
sion of  facts  which  he  suppresses  from 
the  other,  this  Court  cannot  allow 
that  compromise  to  stand.  I  men- 
tioned, in  the  course  of  the  argument, 
the  strongest  illustration  I  knew  of 
such  a  case ;  that  was  the  celebrated 
case  of  Gordon  v.  Gordon  (1  Mer.  141), 
decided  by  Lord  Eldon.  There  being  a 
doubt  whether  the  elder  brother  was 
legitimate,  he  was  induced  to  enter 
into  a  compromise,  the  second  son 
being  in  possession  of  a  fact  which  was 
not  communicated  to  the  elder  brother. 
The  suppression  of  that  fact,  trifling 
as  it  was,  vitiated  the  whole  transac- 
tion. So  in  this  case,  a  compromise 
entered  into  by  the  father  in  the  name 
of  the  son,  suppressing  the  fact  that 
the  father  had  been  the  real  purchaser 
would,  in  my  opinion,  if  it  had  been 
in  this  Court,  have  entirely  vitiated 
the  transaction.  On  these  grounds,  I 
come  to  the  conclusion  that  the  com- 
promise is  not  a  bar  to  the  suit. 

Therefore,  first,  I  decide  in  favour  of 
the  Plaintiff  on  the  ground  that  the 
Defendant  was  bound  to  supply  a  good 


name,  and  not  that  of  an  infant ;  that 
Mr.  Maynard,  by  the  original  transac- 
tion, had  a  right  to  require  that  of  him ; 
and,  according  to  the  words  I  quoted 
from  Lord  Justice  James's  decision,  he 
has  not  given  the  name  of  a  person  who 
could  take  the  contract  from  him  and 
relieve  Mr.  Maynard.  On  that  ground 
I  am  of  opinion  Mr.  Eaton  is  bound  to 
indemnify  Mr.  Maynard  against  the 
shares.  The  words  of  the  prayer  of 
the  bill  are  "  that  it  may  be  declared 
that,  under  the  circumstances  herein 
appearing,  the  Defendant  ought  to  be 
considered  and  treated  as  the  purchaser 
from  the  Plaintifif,  and  the  owner  of  the 
said  100  shares."  I  do  not  know  if 
those  words  "  owner  of  the  shares  "  are 
quite  necessary.  I  was  much  pressed 
with  the  case  decided  by  Lord  Justice 
James,  of  Castellan  v.  Eohson  (Law 
Eep.  10  Eq.  47).  That  was  a  case 
where  A.  bought  shares  on  his  own 
account ;  when  the  naming  day  came 
he  gave  the  name  of  a  servant  incapable 
of  bearing  the  brunt  of  the  transfer. 
Lord  Justice  James  there  decided  that 
was  a  vitiated  transaction.  Eohson  was 
the  real  purchaser,  though  he  gave  the 
name  of  the  servant  as  transferee.  He 
made  Eohson  pay  all  the  shares  and 
indemnify  the  seller.  He  put  it  on 
the  ground  that  the  seller  was  a  trustee 
for  Eohson,  the  purchaser.  If  that  be 
the  true  ground  (and  I  entirely  agree 
with  it),  it  is  equally  applicable  to  this 
case,  because,  on  the  common  principle 
of  this  Court,  directly  the  vendor  sells 
property  he  becomes  trustee  for  the 
purchaser,  and  the  purchaser  becomes 
trustee  of  the  money  for  the  seller.  So 
when  Mr.  Maynard  sold  the  shares,  he 
became  trustee  for  Mr.  Eaton.    If  the 
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was  a  mere  trustee  of  the  shares,  he  has  done  nothing  to  prevent  ^'^^j 
him  from  claiming  an  indemnity  against  the  real  purchaser  when 

he  has  discovered  him.    The  vendor  of  shares  is  entitled  to  a   

transferee  who  will  absolve  him  from  liability,  and  as  the  father  ^i^^j^aicj 

put  in  the  name  of  an  infant  he  must  indemnify  the  vendor  against  Eaton. 
the  loss  he  has  occasioned  him:  Merry  v.  Niekalls  (1);  Castellan 
V.  Hobson  (2). 


LoKD  Cairns,  L.O.  ; — 

I  think  it  better  to  assume,  for  the  sake  of  argument,  that  the 
real  owner  of  the  shares  was  the  father,  and  that  he  was  using  the 
name  of  his  son  as  the  purchaser,  while  intending  to  retain  the 
benefit  of  them  for  himself.  There  might  be  some  fine  shade  of 
difference  between  a  father  buying  for  himself  and  a  father  buying 
for  his  son,  intending  hond  fide  to  give  his  son  the  benefit  of  the 
purchase.  Putting  aside  such  questions,  I  assume  that  the  father 
intended  to  purchase  these  shares  for  his  own  benefit.  But  these 
shares  were  registered  in  the  name  of  the  son,  and  before  the  action 
was  brought  for  the  rescission  of  the  contract  the  Plaintiff  Maynard 
was  informed  that  the  transferee  was  an  infant,  and  he  knew  that 
the  shares  had  been  registered  in  the  name  of  the  infant,  and  he 
must  have  known  from  the  form  of  the  action  that  the  person 
bringing  the  action  was  an  infant,  as  he  sued  by  his  next  friend. 
The  object  of  the  action  was  clearly  to  have  the  contract  rescinded 
under  which  the  shares  were  purchased  from  the  Plaintiff.  Money 
counts  were,  indeed,  added,  but  the  action  was  really  for  that 


shares  had  gone  up  £20,  or  £100  a 
share,  the  day  after  the  contract,  Mr. 
Maynard  would  have  been  a  mere 
trustee  for  Mr.  Eaton.  Mr.  Eaton 
would  have  had  the  advantage  ;  if 
they  went  down  he  must  bear  the  dis- 
advantage. If  the  princii)le  be  that  of 
trustee  and  cestui  que  trust,  Mr.  May- 
nard became  trustee  for  Mr.  Eaton, 
and  Mr.  Eaton  is  the  cestui  que  trust, 
according  to  the  case  of  Castellan  v. 


Hobson;  and  on  that  principle  he  is 
bound  to  indemnify  the  trustee  against 
all  liability.  That,  therefore,  is  the 
first  ground. 

The  second  defence  equally  fails,  for 
I  am  of  opinion  the  compromise  of  the 
action  is  no  bar  to  this  suit. 

I  must,  therefore,  make  a  decree  in 
favour  of  the  Plaintiff.  It  should  be 
in  the  same  form  as  that  in  Shepherd 
v.  Gillespie  (Law  Rep.  5  Eq.  293). 


(1)  Law  Rep.  7  Ch.  733. 


(2)  Law  Rep.  10  Eq.  47. 
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d  if  JJ    P^^P^^^*  ^^^^  treated  by  both  parties.    Maynard  tells  us 

^g^^  '  in  bis  bill  that  be  was  induced  to  consent  to  the  compromise  under 
which  he  paid  back  the  purchase-money  because  he  considered 
that  the  action,  if  tried,  would  raise  the  question  whether  his 
conduct  had  been  correct  with  reference  to  the  sale  of  the  shares. 
However,  the  trial  did  not  take  place,  and  the  compromise  gave 
the  Plaintiff  in  the  action  the  full  benefit  of  his  action  and  the 
purchase-money  was  returned  to  him.  It  was  argued,  and  it  was 
the  only  way  in  which  the  compromise  could  be  got  rid  of,  that 
Maynard  at  that  time  was  ignorant  of  the  fact  that  the  father  was 
the  real  owner  of  the  shares.  Supposing  it  to  have  been  so,  how 
could  that  have  been  in  any  way  relevant  to  the  validity  of  the 
compromise?  Suppose  Maynard  had  been  told  in  Court,  when 
the  compromise  was  about  to  be  concluded,  that  the  real  owner 
of  the  shares  was  the  father,  I  cannot  imagine  in  what  respect  it 
would  have  been  relevant,  either  in  trying  the  action  before  a 
jury,  or  as  to  the  terms  of  the  compromise,  whether  the  beneficial 
owner  was  the  son  or  the  father.  The  only  person  who  could  have 
brought  the  action  was  the  infant  whose  name  was  on  the  register, 
and  he  was  capable  of  maintaining  it.  The  action  having  resulted 
in  the  rescission  of  the  contract,  the  vendor  had  a  right  to  be 
reinstated  as  the  owner  of  the  shares,  and  by  being  so  reinstated 
he  lost  any  right  which  he  might  have  had  against  the  father  for 
any  indemnity  in  respect  of  them.  I  cannot,  therefore,  think 
that  the  view  taken  by  the  Yice-Chancellor  is  right;  I  think 
that  the  compromise  is  an  absolute  bar  to  the  suit,  and  that  the 
bill  must  be  dismissed  with  costs ;  but  there  will  be  no  costs  of 
the  appeal. 

SiK  W.  M.  James,  L.J.  :— 

I  am  of  the  same  opinion.  I  agree  with  the  argument  that  the 
compromise  would  not  have  been  binding  if  there  had  been  any 
concealment  of  truth,  or  suggestion  of  what  was  false ;  but  that 
must  be  understood  as  relating  to  what  is  relevant  to  the  matter  to 
be  compromised.  Whether  the  father  or  the  son  was  the  beneficial 
owner  was  immaterial  to  the  question  whether  there  was  a  valid 
sale  of  the  shares.  It  was  an  action  against  the  vendor  by  the 
real  purchaser,  whoever  he  might  be,  for  the  purpose  of  getting 
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rid  of  the  contract ;  and  whatever  the  vendor's  motive  may  have  ^j^^jj 
been  for  consenting  to  the  compromise,  the  effect  of  it  was  to  put 
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an  end  to  the  transaction,  and  to  restore  the  shares  to  the  vendor. 
Having  thus  put  an  end  to  the  litigation,  it  is  not  competent  to 
him  to  revive  it  now  by  bringing  the  bill  against  the  next  friend  Eaton 
of  the  infant. 

Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors  for  the  Appellant :  Messrs.  Stephens  &  Stej^hens. 
Solicitor  for  the  Kespondent :  Mr.  /.  TueJcer. 


ATTORNEY-GENERAL  v.  TERRY.  L.  c. 

and  L  JJ. 

[1873    A.    32.]  jg.^ 

Navigahh  River — Obstruction — Nuisance — Injunction — Conservators — Benefit      March  3. 

of  Trade.   

A  wharf-owner  drove  piles  into  the  bed  of  a  river,  extending  the  wharf 
so  as  to  occupy  three  feet  out  of  a  breadth  of  about  sixty  feet  available  for 
navigation : — 

Beldy  that  this  was  such  an  obstruction  as  would  be  restrained  at  the 
suit  of  a  municipal  corporation  empowered  by  Act  of  Parliament  to  remove 
obstructions. 

Decree  of  the  Master  of  the  Eolls  affirmed. 

JEeld,  per  the  Master  of  the  KoUs,  that  an  owner  of  land  at  the  side  of  a 
public  navigable  river  has  no  right  to  erect  on  the  bed  of  the  river,  for  the 
benefit  of  his  own  trade,  any  structure,  whether  any  actual  obstruction  to  the 
navigation  of  the  river  will  or  will  not  be  thereby  occasioned ;  and  any 
benefit  to  his  own  trade  is  too  remote  to  be  held  for  the  advantage  of  the 
public  generally,  and  so  to  justify  the  erection. 

Hex  V.  Bussell  (1)  disapproved  of  by  the  Master  of  the  Rolls. 

This  was  an  information  filed  at  the  relation  of  the  mayor, 
aldermen,  and  burgesses  of  the  town  and  port  of  Sandwich  against 
the  Defendant,  Henry  Terry,  who  was  the  owner  of  a  mill  and 
storehouses  at  Sandwich,  and  of  a  wharf  or  quay  adjoining  the 
same,  and  abutting  on  a  part  of  the  river  Stour.    The  object  of 


(1)  6  B.  &  C.  566. 
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the  information  was  to  restrain  the  Defendant  from  constructing 
any  platform  or  piles  so  as  to  obstruct  the  navigation  of  the 
river. 

The  Stour  is  a  small  public  navigable  river  forming  the  port  or 
harbour  of  Sandwich ,  and  by  an  Act  of  Parliament  passed  in 
1847  (10  &  11  Vict.  c.  cxcvi.),  the  mayor,  aldermen,  and  burgesses 
of  Sandwich,  were  empowered  to  cleanse  and  deepen  the  river. 
By  the  12th  section  it  was  provided  that  the  corporation  should 
not,  without  the  consent  of  the  Admiralty  and  the  Woods  and 
Forests,  construct  any  works  in  the  haven  where  and  so  far  as  the 
tide  flows  and  reflows.  Other  powers  were  given  to  the  corpora- 
tion, and  by  the  37th  section  their  water-bailiff  was  authorized  to 
remove  any  floating  timber  or  other  obstruction. 

It  appeared  that  the  Defendant,  about  the  year  1857,  had  taken 
in  a  portion  of  the  river  on  which  his  wharf  was  constructed,  and 
had  erected  a  quay  or  platform  outside  the  wharf  projecting  two 
feet  beyond  it,  and  had  placed  some  sloping  piles  within  a  short 
distance  of  the  platform.  No  opposition  was  offered  on  the  part 
of  the  corporation  to  these  works. 

In  the  year  1873  the  Defendant  took  away  the  old  platform 
and  piles,  and  put  in  their  place  three  strong  piles  at  points  in  the 
bed  of  the  river  between  high  and  low  water,  projecting  about 
three  feet  three  inches  from  the  face  of  the  old  platform.  Upon 
these  piles  he  was  about  to  erect  a  framework  of  the  height  of 
twenty-two  feet  as  the  support  of  an  upper  platform  or  stage,  pro- 
jecting four  feet  eight  inches  over  the  river,  and  communicating 
with  his  storehouses. 

The  Defendant  had  applied  to  the  corporation  for  their  per- 
mission to  erect  these  new  structures,  which  they  had  refused  to 
grant,  and,  on  his  proceeding  with  the  works,  the  present  infor- 
mation was  filed. 

The  information  alleged  that  before  the  Defendant  commenced 
his  works  the  river  opposite  his  quay  afforded  a  channel  of  barely 
sufficient  width  for  the  convenient  passage  of  vessels  along  the 
same,  and  that  by  the  proposed  works  the  width  of  the  channel 
would  be  substantially  diminished,  and  the  navigation  would  be 
attended  with  difiSculty,  and,  moreover,  that  the  yards  and  rigging 
of  the  vessels  passing  along  the  same  would  be  in  constant  danger 
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of  coming  in  contact  with  the  platforms  and  other  works,  and  that,      L.  c 
under  the  circumstances  aforesaid,  the  Defendant's  works  would 
seriously  interfere  with  and  obstruct  the  public  right  to  navigate 
the  river,  and  would  be  to  the  damage  and  common  nuisance  of  all 
Her  Majesty's  subjects  using  the  same. 

The  information  prayed  that  the  Defendant,  his  workmen, 
servants,  and  agents,  might  be  restrained  from  erecting  or  con- 
structing, or  causing  or  allowing  to  remain,  any  platform,  piles,  or 
other  erections  or  works  in  or  above  the  river  Stour  beyond  the 
line  of  his  quay,  and  from  otherwise  obstructing  the  navigation  of 
the  river  or  the  public  use  of  his  quay,  for  the  purpose  of  mooring 
of  vessels  along  the  same. 

It  appeared  from  the  evidence  that  the  river  Stour  at  the  point 
in  question  was  seventy-six  feet  in  width  at  high  water,  that  it 
was  deepest  near  the  wharf,  but  that  the  bank  opposite  the  wharf 
was  shallow,  so  that  only  about  fifty  feet  of  the  river  from  the 
wharf  was  available  for  the  purposes  of  navigation,  the  depth 
beyond  that  distance  being  eight  feet  or  less ;  that  the  vessels 
navigating  the  river  were  from  eighteen  and  a  half  feet  to  twenty- 
one  feet  in  beam,  and  that  their  draught  of  water  was  from  eight 
to  eleven  feet. 

There  was  a  considerable  amount  of  evidence  on  both  sides  as  to 
the  alleged  obstruction  of  the  river  by  the  Defendant's  works. 
Part  of  the  Defendant's  evidence  was  to  the  effect  that  the  works 
complained  of  did  not  materially  obstruct  the  river  more  than  the 
quay  which  he  had  previously  erected,  and  would  in  some  respects 
be  an  advantage  to  the  river. 

The  Master  of  the  Eolls  made  a  decree  for  an  injunction  (1), 
and  the  Defendant  appealed. 

(1)  1873  Dec  10  river.    The  other  ground  is  this : 

that  whether  that  be  so  or  not,  the 

Sir  G.  Jessel  M.R.,  after  stating  Defendant  has  no  right  to  erect  such 
the  facts  of  the  case,  continued structure,  and  ought  to  be  restrained 

This  information  is  founded  upon  by  injunction,  quite  independently  of 

two  complaints.    The  one  complaint  the  fact  of  there  being  an  actual  nuis- 

is  that  the  obstruction  caused  by  the  ance  or  not.    I  think  the  information 

erection  of  the  structure  of  the  De-  is  entitled  to  succeed  on  both  grounds, 
fendant  will  be  a  nuisance  in  the  com-        As  regards  the  law  upon  the  subject, 

mon  acceptation  of  the  term,  that  is,  it  is  necessary  to  say  a  word  or  two ; 

will  actually  impede  the  navigation  of  because  an  argument  has  been  addressed 
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cha:nceey  appeals.  [l.  e. 

Mr.  Fischer,  Q.C.,  and  Mr.  E.  Beaumont,  for  the  Appellant 
We  have  a  right  to  do  all  that  is  necessary  to  support  our  building. 
Moreover,  our  wharf  is  for  the  advantage  of  trade:  Eale,  de  Por- 


to me  to  this  effect:  that,  admitting 
that  it  is  some  nuisance,  or  a  little 
nuisance  —  that  is,  some  interference 
with  navigation — yet  the  rights  of  the 
public  as  to  restraining  a  nuisance  are 
confined  within  reasonable  limits,  and 
that  there  may  be  such  a  public  benefit 
arising  from  the  works  in  question  as 
would  entitle  the  person  or  body  erect- 
ing those  works  to  say  that  the  public 
benefit  far  more  than  counterbalanced 
the  small  impediment  to  navigation 
which  the  works  occasion. 

It  was  said  that  that  had  been  decided 
in  the  well-knowncaseof  i?ea?  v.  jKwsse?? 
(6  B.  &  0.  566).  In  my  opinion  that 
case  is  not  law,  and  it  is  right  to  say 
so  in  the  clearest  terms  ;  because  it  is 
not  well  that  cases  should  continue  to 
be  cited  which  have  been  virtually 
overruled,  although  the  Judges  have 
not  said  so  in  express  terms.  In  that 
case  there  had  been  some  staiths 
erected  in  the  river  Tyne,  and  a  very 
eminent  Judge  of  those  days,  Mr.  Jus- 
tice Bayley,  in  charging  the  jury,  had 
pointed  out  that  they  were  erected 
simply  for  the  purpose  of  carrying  on 
trade.  He  said  (6  B.  &  0.  570)  that 
"  the  staiths  were  not  merely  a  private 
benefit,  for  that  by  means  of  them  the 
coals  were  brought  to  market  at  a 
smaller  expense  and  in  a  better  con- 
dition, in  both  which  respects  the  pub- 
lic were  benefited ;"  and  he  then  left  to 
their  decision  the  following  questions  : 
*'  Were  the  staiths  erected  in  a  reason- 
able place?  Was  there  a  reasonable 
space  left  for  the  public  navigating  in 
the  Tyne  f  Were  the  staiths  a  public 
benefit  ?  Did  the  public  benefit  coun- 
tervail the  prejudice  done  to  indivi- 
duals ?"    The  jury  said  that  in  conse- 


quence of  this  direction  they  found  the 
Defendants  not  guilty. 

The  case  was  brought  before  the  full 
Court,  consisting  of  the  same  Judge, 
Mr.  Justice  Bayley,  and  two  other  very 
eminent  Judges,  Mr.  Justice  Eolroyd 
and  Lord  Tenterden.  Mr.  Justice  Bayley 
adhered  to  his  own  opinion ;  Lord  J^e7^- 
^erfa  differed;  Mr.  Justice  Eolroyd, 
though  he  came  to  the  conclusion  the 
verdict  should  not  be  disturbed,  did  not 
lay  down  the  law  quite  in  the  same 
terms  as  Mr.  Justice  Bayley  as  regards 
the  public  benefit.  As  I  understand  it, 
he  only  put  the  law  to  this  extent,  that 
the  public  benefit  might  possibly  coun- 
tervail the  public  injury;  for  really 
they  are  both  public,  so  that,  taking  it 
on  the  whole,  the  public  was  benefited. 

That  case  came  under  discussion  in 
the  case  of  Bex  v.  Ward  (4:  A.  &  E. 
384),  where  Sir  William  Follett,  whose 
interest  it  was  to  support  Bex  v.  Bus- 
sell  as  far  as  he  could,  thus  speaks  of 
it  (4  A.  &  E.  395):  "The  doctrine  of 
Bex  V.  Bussell  need  not  come  under 
discussion ;  nor  is  there  any  conflict  of 
authorities.  Erections  may  be  made 
in  a  harbour,  below  high- water  mark, 
and  in  places  where  vessels  might  per- 
haps have  sailed;  and  the  question 
whether  they  are  a  nuisance,  or  not,  will 
depend  on  this:  whether,  upon  the 
whole,  they  produce  public  benefit ;  not 
giving  to  the  terms  *  public  benefit '  too 
extended  a  sense,  but  applying  them  to 
the  public  frequenting  the  port." 

I  take  it  that  that  statement  in  ar- 
gument of  Sir  William  Follett  was  a 
correct  statement  of  the  law.  Lord 
Denman,  in  giving  the  opinion  of  the 
full  Court  of  Queen's  Bench,  says  (4  A. 
&  E.  402):  "The  greatest  weight  is 
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due  to  the  authority  of  Mr.  Justice 
Bayley^  who  thus  charged  the  jury,  and 
afterwards  upheld  his  opinion  in  this 
Court;  and  no  person  can  hesitate  to 
ascribe  every  quality  of  an  excellent 
judge  to  Mr.  Justice  Eolroyd,  who 
agreed  with  him  in  thinking  that  the 
rule  for  a  new  trial  for  misdirection 
ought  to  be  discharged.  But,  when  we 
examine  the  grounds  of  this  opinion,  as 
delivered  by  the  latter,  they  will  not 
be  found  to  support  in  any  degree  the 
proposition  just  noticed  in  the  summing- 
up  " — that  is,  in  the  summing  of  Mr. 
Justice  Bayley — "  on  the  contrary,  he 
plainly  considers  the  topic  to  have  been 
introduced  as  an  answer  to  some  obser- 
vations invidiously  made  to  the  De- 
fendant's prejudice,  by  the  counsel  who 
conducted  the  prosecution,  and  thinks 
that  it  must  be  qualified  throughout 
the  summing-up,  and  even  to  its  close, 
by  its  connection  with  that  argument. 
Mr.  Justice  Bayley  himself,  who  de- 
livered his  judgment  after  Mr.  Justice 
Holroydy  takes  a  much  wider  range, 
maintaining  the  right  to  estimate  the 
balance  of  public  benefit  and  public 
inconvenience,  and  to  take  into  the 
account  of  the  former  the  advantages 
that  may  be  derived  from  the  change 
by  any  part  of  the  public.  He  takes 
for  an  example  the  purchasers  of  coals 
sent  from  the  indicted  staith  to  a  dis- 
tant market.  Lord  Tenterden  thought 
it  wrong  to  submit  such  extensive  views 
to  the  jury,  and  that  the  question  ought 
simply  to  have  been, '  whether  the  navi- 
gation and  passage  of  vessels  over  this 
public  navigable  river  was  injured  by 
those  erections.'  *' 

Now  that  is  the  final  judgment ;  but 
there  had  been  a  previous  judgment,  a 


short  judgment,  as  to  the  whole  of  the  'q^J^e^^l  ' 
case,  and  what  Lord  Denman  said  was  -y. 
this  (4  A.  &  E.  400) :  "  My  under-  Terry. 
standing  at  the  trial  certainly  was, 
that  the  question  was  much  the  same 
as  that  in  Rex  v.  Russell  (6  B.  &  C. 
566),  a  case  the  authority  of  which 
has  been  much  doubted,  and  is  perhaps 
likely  to  be  more  so  as  it  is  further 
examined."  So  that  it  must  be  taken 
to  have  been  the  opinion  of  the  full 
Court  of  Queen's  Bench,  in  Lord  Den- 
man^ s  time,  that  the  summing-up  of 
Mr.  Justice  Bayley  in  Rex  v.  Russell 
could  not  be  supported ;  he  does  not 
say  so  in  distinct  and  clear  terms,  but 
the  effect  of  the  judgment  of  the  full 
Court  was,  that  they  agreed  with  Lord 
Tenterden  and  disagreed  with  Mr.  Jus- 
tice Bayley.  What  really  were  the  points 
on  which  they  disagreed  ?  I  think  they 
were  two,  and  I  think  on  those  two 
points  the  charge  of  Mr.  Justice  Bayley 
was  erroneous.  In  the  first  place,  I 
think  the  benefit,  whatever  it  is,  must 
be  a  public  benefit  to  the  same  public, 
that  is,  the  same  public  who  use  the 
navigation,  or,  as  it  was  put  by  Sir 
William  Follett^  "  the  public  frequent- 
ing the  port."  In  the  next  place,  I 
think  that  the  benefit  to  the  public 
must  be  a  direct  benefit,  whereas  the 
benefit  which  he  was  considering  was 
an  indirect,  and,  as  it  appears  to  me, 
too  remote  a  benefit.  It  was  that  coals 
came  to  the  London  market  in  rather  a 
better  condition,  and  were  possibly  sold 
at  a  lower  price.  That  does  not  appear 
to  me  to  be  a  public  benefit  in  the  sense 
of  the  term  in  which  it  ought  to  be 
used  when  considering  the  question  of 
nuisance. 

'  ./rhen,  it  may  be  asked,  what  is  a 
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public  benefit  in  my  view  ?  I  say  it  is 
a  benefit  of  a  similar  nature,  shewing 
that  on  the  balance  of  convenience  and 
inconvenience  the  public  at  that  place 
not  only  lose  nothing,  but  gain  some- 
thing by  the  erection.  There  are  two 
cases  in  the  books  which  will  illustrate 
my  meaning,  and  1  think  fairly  shew 
what  sort  of  public  benefit  it  is.  The 
first  is  this :  In  the  case  of  a  tidal  har- 
bour of  irregular  shape  it  may  be  de- 
sirable to  straighten  the  sides,  the 
result  of  which  would  be,  of  course, 
in  the  parts  where  you  take  away  the 
water-way,  to  diminish  the  area  usable 
for  navigation;  in  those  parts  where 
you  add  to  the  water-way  you  would 
increase  the  area.  If,  in  the  course  of 
this  straightening,  the  whole  of  the 
harbour  is  made  larger  and  more  com- 
modious, then  I  think  the  public  benefit 
gained  at  the  particular  point  where 
the  navigable  water  is  narrow  over- 
balances the  public  injury,  and,  in  that 
sense,  that  improvement  of  the  harbour 
would  not  be  a  nuisance ;  and  that  is 
what  I  understand  Lord  Hale  intends 
to  say  in  the  passage  which  has  been 
referred  to.  Another  case  is  this,  which 
also  appears  in  reported  cases :  Suppose 
you  have  a  navigable  river,  and  it  is 
necessary  to  cross  it  by  a  bridge,  and 
the  river  is  too  wide  to  allow  of  a  bridge 
of  a  single  span,  you  must  then  put 
one  or  more  piers  into  the  middle  of 
the  river,  and,  of  course,  according  to 
the  extent  you  introduce  bridge  piers 
or  bridge  arches  into  a  navigable  river, 
you  to  some  extent  diminish  the  water- 
way, and  to  some  extent,  perhaps  to  a 
more  or  less  material  extent,  obstruct 
the  navigation.  But  it  is  for  the  pub- 
lic benefit  at  that  spot  that  a  public 
road  should  be  carried  over  the  river  by 


the  bridge,  and  that  benefit  may  so  far 
exceed  the  trifling  injury,  if  injury  it 
be,  to  the  navigation,  that  on  the  whole 
a  Court  of  justice  may  fairly  come  to 
the  conclusion  that  a  public  benefit  of 
a  much  greater  amount  has  been  con- 
ferred on  the  public  than  the  trifling 
injury  occasioned  by  the  insertion  of 
the  piers  into  the  bed  of  the  river.  In 
that  case  also  it  would  be  a  public 
benefit  that  would  counterbalance  the 
public  injury.  I  give  those  as  illus- 
trations, but  I  think  it  must  be  con- 
fined, as  jjut  by  Sir  William  Follett  in 
his  argument,  to  cases  of  public  benefit, 
and  not  used  in  too  extended  a  sense. 

In  this  case  really  I  have  no  evidence 
whatever  of  benefit  to  the  public.  The 
Defendant  is  doing  this  for  the  pur- 
poses of  his  own  trade ;  it  is  too  remote 
a  benefit  to  the  public  to  say  that  the 
encouragement  of  the  trade  of  a  single 
individual  is  therefore  a  benefit  to  the 
public.  It  seems  to  me  to  be  an  extra- 
vagant use  even  of  the  doctrine,  had  it 
been  sound  law,  laid  down  by  Mr. 
Justice  Bayley  in  the  case  of  Bex  v. 
Bussellj  and  therefore  I  cannot  for  a 
moment  listen  to  the  argument  of  the 
Defendant  on  those  grounds.  Is  there 
a  nuisance?  Counsel  for  the  Defendant 
admitted  a  little  nuisance,  and  I  take  it 
that  a  little  nuisance  will  support  an  in- 
formation. The  doctrine  of  this  Court 
is,  no  doubt,  de  minimis  non  curat  lex. 
But  that  must  mean  something  of  a  very 
trifling  character.  The  instance  given 
by  Lord  Cranworth  in  a  case  to  which  I 
am  about  to  refer  was  merely  putting  in 
a  single  stake  in  the  stream,  something 
too  trifling  to  bear  discussion ;  but  where 
there  is  really  an  interference  with  the 
navigation,  of  course  it  is  not  within 
that  doctrine.    Then,  is  there  an  inter- 
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ference?  Upon  that,  when  you  come 
-to  look  at  the  facts,  there  really  does 
not  seem  to  be  much  room  for  argu- 
ment.   I  cannot  consider  the  cgmpari- 

-son  which  has  been  so  often  suggested, 
both  in  the  evidence  and  in  the  argu- 
ment, of  the  illegal  state  of  things 
produced  by  the  Defendant  before  he 
constructed  these  works,  and  the  state 
of  things  produced  by  the  new  works. 

"I  must  look  upon  it  that  the  Defendant 
has  not  acquired  a  right  to  keep  his 
platform  or  his  sloping  piles  there, 
and  has  chosen  to  remove  them  ;  that 

:  the  case  must  be  treated  exactly  in  the 
same  way  as  if  they  had  never  existed  ; 

.and  therefore  the  question  is,  whether 

■  erecting  these  piles,  and  putting  up 

,  this  platform  in  this  narrow  river,  can, 
to  a  person  of  ordinary  common  sense, 
on  the  facts  which  I  am  about  to  state, 
be  considered  as  an  interference  with 
the  navigation.     [His  Honour  then 

-reviewed  the  evidence  as  to  the  width 
■of  the  river,  the  size  of  the  vessels 
navigating  it,  and  the  probable  obstruc- 
tion which  the  Defendant's  works  would 
occasion,  and  continued: — ] 

I  am  of  opinion  that  this  is  a  mate- 
rial obstruction  to  the  navigation,  and 
would  be  indictable  at  law  as  a  nuisance. 
If  it  was  necessary  to  rest  my  decision 

vOn  that,  I  should  have  no  difficulty  in 
doing  so ;  but  I  do  not  think  it  is  neces- 
sary, for  there  is  another  ground  also, 

.and  a  ground  of  very  great  importance, 
upon  which  I  say  the  informant  is 

./entitled  to  a  decree,  and  that  is  this — 
that  no  man  has  a  right  to  put  an  ob- 
struction in  the  bed  of  a  navigable 
river.  As  I  understand  the  law,  it  is 
not  an  answer  to  say  that  at  this 

'moment    the   obstruction  is  not  a 
iiuisance  :  it  may  become  so  ;  a  change 
Vol.  IX.  2 


may  take  place  either  in  the  mode  of 
navigating  the  river,  that  is,  as  regards 
the  vessels  using  the  river,  or  a  new 
mode  of  constructing  vessels  may  be 
adopted,  or  a  change  may  take  place  as 
regards  the  form  of  the  harbour  itself 
by  removing  an  obstruction,  or  other- 
wise, which  might  make  that  navigable 
which  was  not  before  navigable  in 
any  useful  sense.  If  you  allow  the 
obstruction  to  remain,  you  allow  the 
person  erecting  the  obstruction  to 
obtain  by  law,  by  reason  of  the  lapse 
of  time,  a  right  to  keep  the  obstruction 
there,  so  that  when  the  time  arrives 
at  which  the  obstruction  really  impedes 
the  navigation,  you  will  not  be  able  to 
remove  it.  It  is  for  that  reason  so 
important  that  a  person  complaining 
of  the  obstruction,  though  not  able  to 
maintain  an  indictment  for  nuisance 
because  an  actual  nuisance  has  not 
yet  been  committed,  should  be  able  to 
come  to  a  Court  of  Equity  and  ask 
that  Court  to  restrain  the  continuance 
of  that  obstruction. 

This  matter  has  been  considered 
several  times.  I  will  refer  to  two  cases 
on  the  point,  though  they  do  not  actu- 
ally relate  to  a  public  navigable  river. 
The  first  is  a  case  of  Bickett  v.  Morris 
(Law  Eep.  1  H.  L.,  Sc.  47).  That 
decided  this — that  in  the  case  of  a  pri- 
vate river,  where  there  were  two 
riparian  owners,  each  entitled  to  the 
soil  ad  medium  Jilum  aqux^  both 
entitled  to  the  uninterrupted  flow  of 
water,  neither  of  those  could  erect  on 
his  own  land  any  structure  which 
might  be  eventually,  though  not  then, 
an  obstruction  to  navigation.  Now, 
as  Lord  Westhury  put  it,  this  decision 
establishes  the  important  principle  that 
an  encroachment  on  the  alvens  of  a 
M  1 
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LoKD  Cairns,  L.C.  : — 

In  disposing  of  this  case  I  shall  refer  merely  to  those  facts  as  tO' 
which  there  is  no  controversy ;  and  I  shall  not  have  occasion  to 
refer  to  those  as  to  which  there  is  a  conflict  of  testimony. 

The  Stour  is  a  navigable  river,  and  is  apparently  much  used  by 
ships  trading  to  the  town  of  Sandivich.  The  navigation  of  the 
river  has  been  placed  under  the  guardianship  of  the  Corporation  of 


running  stream  may  \>q  complained  of 
ivithout  the  necessity  of  proving  that 
damage  has  been  sustained  or  likely 
to  be  sustained,  the  reason  being  that 
which  I  have  given — that  you  cannot 
tell  what  may  happen  hereafter,  and 
that  the  obstruction  itself  being  al- 
lowed to  remain  will  gain  for  the 
obstructor  a  prescriptive  right.  That 
was  a  Scotch  case,  but  it  was  decided 
by  English  Judges,  and  expressly  on 
the  ground  that  the  Scotch  and  English 
law  was  the  same ;  so  it  is  an  authority 
for  English  law.  That  is  a  case  to  a 
certain  extent  a  fortiori,  because  there 
the  man  was  erecting  a  structure  on 
his  own  soil,  the  half  part  of  the  river 
belonging  to  him. 

The  point  was  considered  as  re- 
gards a  navigable  river  in  the  case  of 
Attorney- General  v.  Earl  of  Lonsdale 
(Law  Kep.  7  Eq.  377),  where  Vice- 
Chancellor  Malins  distinctly  held  that 
the  same  principle  extended  to  a  navi- 
gable river  as  regards  interfering  with 
navigation,  and  that  in  a  case  where 
the  rights  of  the  Crown  had  passed  by 
grant  to  the  Defendant,  Lord  Lonsdale. 
There,  again,  it  was  a  more  favourable 
case  for  the  Defendant,  because  he  was 
building  on  his  own  soil.  In  the  pre- 
sent case  the  Defendant  has  no  right  to 
put  a  stake  in  the  soil  of  the  Crown. 
It  is  a  trespass  to  interfere  with  the 
soil.  He  is  in  a  much  more  unfa- 
vourable position  than  the  Defendant 
Avas  in  either  of  tlie  cases  to  which 
I  have  referred  ;  but  in  those  cases  it 


was  said,  even  without  proof  of  damage 
either  sustained  or  likely  to  be  sus- 
tained, "  You  have  a  right  to  prevent 
that  which  may  hereafter,  under  altered 
circumstances,  become  a  nuisance, 
without  proving  that  it  is  likely  to 
become  so."  Here  we  have  an  a  for- 
tiori case ;  here  Js  a  case  in  which  the- 
Defendant  has  been  putting  these 
things  (they  are  called  "  piles ";  they 
are  structures  of  very  great  solidity 
and  strength — very' substantial  struc- 
tures indeed — with  a  platform  above 
them)  into  the  soil  of  a  navigable 
river,  where  the  soil  belongs  to  the 
Crown — a  structure  not  of  a  trivial 
character,  but,  as  it  appears  to  me,  a 
very  substantial  structure  indeed ;  and 
I  am  not  prepared  to  say  that,  even  if 
the  nuisance  had  not  been  proved,  there 
is  no  apprehension  of  a  nuisance. 

It  seems  to  me  that  the  public  body 
who  have  the  guardianship  of  the  river 
should  have  applied  to  the  Attorney- 
General  to  stop  the  encroachments  at 
the  beginning.  It  perhaps  shews  how 
very  desirable  it  would  have  been  to- 
stop  him  at  the  very  beginning,  that 
this  Defendant  thinks  that  now  to  be 
a  hardship  which  he  would  not  have 
considered  a  hardship  if  he  had  been 
stopped  fifteen  years  ago,  when  he  first 
began  the  encroachments.  I  have  no 
hesitation  in  granting  an  injunction 
according  to  the  prayer  of  this  informa- 
tion, and  in  ordering  the  Defendant  to 
pay  the  costs  of  the  suit. 


VOL.  IX.] 


CHANCERY  APPEALS. 


431 


TEItRY. 


Sandwich  by  an  Act  of  Parliament  passed  in  tlie  year  1847.    By      L.  c. 
one  section  of  this  Act  the  corporation  themselves  cannot,  without 

the  consent  of  the  Admiralty,  construct  any  work  in  the  river   

below  high-water  mark ;  and  by  another  section  the  water-bailiff,  ^JnerTl" 
an  officer  of  the  corporation,  is  authorized  to  remove  any  obstruc- 
tion in  the  river.  This  Act,  therefore,  shews  that  it  was  thought 
of  great  public  importance  to  preserve  unimpeded  the  navigation 
of  the  Stour,  and  that  a  special  duty  devolved  upon  the  Corpora- 
tion of  Sandtvich  to  keep  the  river  free  from  obstruction. 

[His  Lordship  then  stated  the  facts  of  the  case,  as  shewing  that 
out  of  a  width  of  about  sixty  feet  available  for  navigation  the  De- 
fendant had  taken  three  feet.] 

It  was  argued  before  us  that  this  was  no  real  obstruction,  and 
that  therefore  the  Court  should  not  interfere  ;  but  this  appears  to 
me  to  be  exactly  one  of  those  cases  in  which  the  obstruction  should 
at  the  outset  be  challenged  by  those  who  are  conservators  of  the 
river.  If  three  feet  be  taken  at  one  time  unchallenged,  then  six 
feet  might  be  taken  at  another  time.  I  cannot  say  that  there 
might  not  be  an  encroachment  of  so  trifling  a  nature  that  this 
Court  would  not  interfere,  but  a  subtraction  of  three  feet  from  sixty 
feet  is  a  tangible  and  substantial  interference  with  the  navigation, 
and  is  a  subtraction  which  ought  to  be  challenged,  and  which 
ought  to  be  restrained  by  this  Court.  An  error  as  to  the  towpath 
has  per  incuriam  crept  into  the  decree,  and  must  be  corrected,  but 
with  that  exception  I  think  that  the  decree  of  the  Master  of  the 
Eolls  is  right,  and  that  the  appeal  must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.J. 

I  am  of  the  same  opinion.  It  appears  to  me  that  the  piles  con- 
stitute an  indictable  nuisance,  which  a  jury,  properly  directed  by  a 
Judge,  must  find  to  be  such.  The  piles  have  been  placed  in  the 
stream  of  a  navigable  river,  which  is  so  narrow  that  every  foot  is 
wanted  for  navigation.  It  is  true  there  may  be  spots  in  the  river 
where  space  is  not  wanted,  and  where  that  which  would  otherwise 
be  a  nuisance  might  not  be  such  an  obstruction  of  the  highway  as  to 
make  it  the  duty  of  this  Court  to  interfere ;  but  it  appears  that  the 
space  is  actually  wanted  for  the  purposes  of  navigation,  and  in  such 
a  case  there  is  no  difference  between  a  highway  on  land  and  a 
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highway  on  water.  It  is  no  answer  to  say  that  there  is  room  for 
the  ships,  and  that  if  they  are  navigated  with  skill  and  care  there 
will  be  no  obstruction.  Those  who  use  the  river  are  entitled  to  say 
that  they  have  a  right  to  the  whole  of  the  space  ;  and  in  my 
opinion  it  is  not  any  answer  that  the  obstruction  only  occurs  at 
certain  times  of  the  tide,  and  that  in  some  respects  the  alteration 
would  be  advantageous.  The  advantage  of  one  person  cannot  be 
set  off  against  the  disadvantage  of  another.  If  this  is  an  indictable 
nuisance  there  must  be  a  remedy  in  the  Court  of  Chancery,  and 
that  remedy  is  by  injunction. 


SiK  W.  M.  James,  L.J.  :— 

I  entirely  concur.  Where  a  public  body  is  entrusted  with  the 
duty  of  being  conservators  of  a  river,  it  is  their  duty  to  take  pro- 
ceedings for  the  protection  of  those  who  use  the  river. 

Solicitors  for  the  Kelators :  Messrs.  Prior,  Bigg,  &  Co. 
Solicitors  for  the  Defendant :  Messrs.  Lowless,  Nelson,  &  Co, 


L.J.M.  Ex^arteWJAjKR^,   I?^  KOGEES. 
L.  c. 

and  L.  JJ,    Banlcruptcy — Execution — Seizure  and  Sale — Act  of  Bankruptcy — Payment  of 

1874  Proceeds  to  Execution  Creditor — Subsequent  Bankruptcy — Bankruptcy  Act^ 

N^-/-^  1869,  ss.  6,  87,  95 — Sales  made  on  different  Days — Sale  to  Execution  Creditor. 
Feb.  20, 

April  15,  execution  levied  by  seizure  and  sale  of  a  trader's  goods  for  a  debt 

JxLOL'U  0  « 

'  exceeding  £50,  altbougb  an  act  of  bankruptcy,  is  not  for  that  reason  neces- 

sarily a  void  proceeding ;  and  if  the  execution  creditor  had  no  notice  of  a 
prior  act  of  bankruptcy,  and  no  notice  of  a  petition  for  adjudication  is  given 
to  the  sheriff  under  the  87th  section  of  the  Bankruptcy  Act,  1869,  within 
fourteen  days  after  the  sale,  the  execution  creditor  is  entitled  to  the  pro- 
ceeds of  the  sale  notwithstanding  a  supervening  bankruptcy. 

The  sheriff  may  make  a  valid  sale  by  private  contract  of  goods  seized 
under  an  execution,  to  the  execution  creditor. 

If  the  sheriff  sells  goods  seized  under  the  same  writ  on  different  days,  all 
the  sales  will  be  considered  one  transaction. 

Slater  v.  Binder  (1)  considered. 

This  was  an  appeal  from  a  decision  of  Mr.  Eegistrar  Spring 
Bice,  acting  as  Chief  J udge. 

(1)  Law  Rep.  6  Ex.  228. 
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James  Bogers  was  a  dealer  in  fancy  goods  in  the  Lowther  Arcade  L.  J.  M, 
in  London,  and  had  his  private  residence  at  Fulham.  On  the  27th  1874 
of  May,  1873,  he  gave  to  W,  J,  Villars  a  joint  promissory  note  of  Ex  parte 
himself  and  two  other  persons  for  the  payment  of  £600  on  demand,  Millars. 
as  security  for  a  debt  owing  to  Villars  for  furnishing  his  house  at  Rogers. 
Fulham,  and  certain  advances  in  cash. 

On  the  30th  of  June,  1873,  Villars  recovered  judgment  against 
Bogers  in  an  action  on  the  promissory  note  for  £600,  interest 
and  costs.  Execution  was  issued  on  the  same  day,  and  the 
sheriff's  officer  went  to  Bogers'  shop  in  the  Lowther  Arcade,  where 
he  found  the  sheriff  in  possession  under  a  previous  writ  for  £43. 
The  officer  gave  the  man  in  possession  notice  of  his  writ,  and  served 
him  with  a  copy  of  it. 

On  the  1st  of  July  the  sheriff  seized  Bogers'  goods  in  his  house 
at  Fulham. 

On  the  4th  of  July  the  sheriff,  with  the  consent  of  Bogers,  sold 
the  furniture  at  Fulham  to  Villars,  by  private  contract,  for  £363  3s., 
and  on  the  7th  of  July,  in  like  manner,  he  sold  the  goods  at  the 
shop  in  the  Lowther  Arcade,  the  prior  execution  having  been  pre- 
viously satisfied,  to  Villars  for  £338,  making  in  the  whole  £701  3s. 
Separate  bills  of  sale  of  the  goods  in  the  two  houses  were  executed 
by  the  sheriff  to  Villars,  and  were  duly  registered,  and  Villars  paid 
the  price  by  two  cheques,  one  for  £605  3s.,  which  was  the  amount 
of  his  own  debt  and  costs,  and  the  other  for  £96,  which  included 
the  sheriff's  charges. 

The  sheriff  kept  the  cheque  for  £605  3s.  for  the  fourteen  days 
required  by  the  87th  section  of  the  BanJcrujotcg  Act,  1869,  and  then 
handed  it  back  to  Villars  in  satisfaction  of  his  debt  and  costs. 

On  the  1st  of  August  another  creditor  presented  a  petition  for 
adjudication  of  bankruptcy  against  Bogers,  the  act  of  bankruptcy 
alleged  being  the  seizure  and  sale  under  Villars'  execution,  and 
he  was  adjudicated  bankrupt. 

The  Kegistrar,  on  the  application  of  the  trustee,  made  an  order 
declaring  that  the  two  bills  of  sale  of  the  4th  and  7th  of  July, 
1873,  were  void  as  against  the  trustee,  and  ordering  that  Villars 
should  deliver  up  the  furniture  and  other  goods  purchased  by  him 
from  the  sheriff,  and  if  any  had  been  subsequently  sold  by  him, 
that  he  should  account  for  their  value. 
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From  this  decision  Villars  appealed,  and  the  appeal  was  heard 
before  Sir  G,  MelUsh,  L.J,,  on  Feb.  20. 

Mr.  Little,  Q.C.,  and  Mr.  Bobson,  for  the  Appellant : — 

The  question  turns  upon  the  effect  of  the  87th  section  of  the 
BanJcru^ptcy  Act,  1869  (1). 

With  respect  to  the  goods  sold,  it  is  quite  clear  that  the  sheriff 
can  give  a  good  title  to  them  either  before  or  after  the  fourteen 
daj^s  have  expired,  otherwise  there  could  be  no  sale  at  all  by  the 
sheriff.  The  fact  that  the  execution  creditor  was  himself  the  pur- 
chaser makes  no  difference ;  for  the  restriction  imposed  upon  the 
sheriff  by  the  73rd  section  of  the  Banhrujptcy  Act,  1861,  not  to  sell 
otherwise  than  by  auction,  has  been  removed,  and  the  sheriff  may 
sell  in  whatever  manner  he  thinks  best.  The  order  of  the  Eegis- 
trar  is  therefore  clearly  wrong  as  to  the  goods.  Then,  with  respect 
to  the  proceeds  of  the  sale,  we  say  that  after  the  fourteen  days 
have  expired  the  payment  by  the  sheriff  to  the  execution  creditor 
is  valid.  By  the  73rd  section  of  the  BanJcruj>fcy  Act,  1861,  although 
the  seizure  of  the  goods  was  made  an  act  of  bankruptcy,  it  was 
expressly  provided  that  the  sheriff  shall,  "  at  the  end  of  seven  days 
after  the  sale,  pay  over  the  proceeds,  or  so  much  as  ought  to  be 
paid,  to  the  execution  creditor,  who  shall  be  entitled  thereto  not- 
withstanding such  act  of  bankruptcy,  unless  the  debtor  be  adjudged 
a  bankrupt  within  fourteen  days  from  the  day  of  the  sale."  It  is 
true  that  there  are  no  such  words  protecting  the  creditor  in  the 
present  Act,  but  it  is  not  reasonable  to  suppose  that  the  Legislature 

pay  the  same  to  the  trustee ;  but  if  no 
notice  of  such  petition  having  been 
presented  be  served  on  him  within  such 
period  of  fourteen  days,  or  if  such 


(1)  32  &  33  Yict.  c.  71,  s.  87:— 

"  Where  the  goods  of  any  trader  have 
been  taken  in  execution  in  respect  of  a 
judgment  for  a  sum  exceeding  fifty 
pounds,  and  sold,  the  sheriff,  or,  in  the 
case  of  a  sale  under  the  direction  of  the 
County  Court,  the  high  bailiff  or  other 
officer  of  the  County  Court,  shall  retain 
the  proceeds  of  such  sale  in  his  hands 
for  a  period  of  fourteen  days,  and  upon 
notice  being  served  on  him  within  that 
period  of  a  bankruptcy  petition  having 
been  presented  against  such  trader, 
bhall  hold  the  proceeds  of  such  sale, 
after  deducting  expenses,  on  trust  to 


notice  having  been  served,  the  trader 
against  whom  the  petition  has  been 
presented  is  not  adjudged  a  bankrupt 
on  such  petition,  or  on  any  other  peti- 
tion of  which  the  sheriff,  high  bailiff, 
or  other  officer  has  notice,  he  may  deal 
with  the  proceeds  of  such  sale  in  the 
same  manner  as  he  would  have  done 
had  no  notice  of  the  presentation  of  a 
bankruptcy  petition  been  served  on 
him." 
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meant  to  alter  the  law  in  that  respect.  If  sO;,  the  result  will  be  that     L.  J.  M. 
an  execution  for  sums  above  £50  will  become  practically  useless,  1874 
as  the  creditor  will  not  be  safe  against  being  called  on  to  repay  the     ex  parte 
money  at  any  time  within  twelve  montlis.    The  87th  section  says  "^^^lars. 
the  sheriff  is  to  "  deal  with  "  the  money,  which  implies  that  he  Rogers. 
■can  make  a  valid  payment ;  and  the  most  reasonable  construction 
of  the  Act  is,  that  although  seizure  and  sale  is  an  act  of  bank- 
ruptcy for  other  purposes,  it  is  not  so  as  regards  the  purchaser 
under  the  sale  or  the  creditor  who  receives  the  money  from  the 
slieriff :  Morland  v.  Pellatf  (1) ;  Hernaman  v.  BoivJcer  (2). 

Mr.  De  Gex,  Q.C.,  and  Mr.  Romer,  for  the  trustee : — 

The  6th  section,  sub-sect.  5,  of  the  Banhru])tey  Act,  1869,  makes 
the  seizure  and  sale  an  act  of  bankruptcy,  and,  consequently,  every- 
thing done  under  it  must  be  void  as  against  a  subsequent  bank- 
ruptcy within  twelve  months,  unless  there  is  something  in  the  Act 
to  control  it.  The  87th  section  is  only  for  the  protection  of  the 
sheriff.  That  was  expressly  laid  down  in  Ex  j^arte  Pearson  (3).  It 
may  be  that  a  purchaser  from  him  is  protected,  because  the  act  of 
bankruptcy  is  not  committed  till  the  sale  is  completed ;  but  there 
is  nothing  in  the  section  to  protect  the  creditor  who  receives  the 
money.  The  omission  of  the  words  which  occur  in  the  correspond- 
ing section  in  the  Bankruj^tcy  Ad,  1861,  is  a  clear  indication  of  a 
change  of  intention  of  the  Legislature  in  this  respect :  Ex  'parte 
Bayner  (4).  The  95th  section,  sub-sect.  3,  which  protects  execu- 
tions made  hona.  fide  without  notice,  is  made  expressly  subject  to 
the  provisions  contained  in  this  section,  and  does  not  apply  to 
executions  which  are  in  themselves  acts  of  bankruptcy :  Ex  parte 
Key  (5).  At  all  events  the  sale  on  the  7th  of  July  is  void,  for 
there  had  been  a  previous  sale  on  the  4th  of  July. 

Mr.  Little,  in  reply. 

Sir  G.  Mellish,  L.J. : — 

This  case  raises  an  important  question  as  to  the  effect  of  the 
.87th  section  of  the  Bankruptcy  Act,  1869.    The  facts  were  shortly 

(1)  8  B.  &  C.  722.  (3)  Law  Rep.  8  Ch.  667. 

(2)  11  Ex.  760.  (4)  Ibid.  7  Ch.  325. 

(5)  Law  Rep.  10  Eq.  432. 
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L.  J.  M.    these  :  The  Appellant  had  obtained  judgment  and  sued  out  exe- 
1874  t    cution  against  Bogers,  and  on  the  30th  of  June  and  the  1st  of 
Ex  parte     J^^Jj  1873,  the  sheriff's  officer  executed  the  writ  at  his  houses  in 
ViLLAKs.    jT^Q  Lowther  Arcade  and  Fulham.    It  appears  from  the  evidence  of 
'RogHs.     the  sheriff's  officer,  that  on  the  30th  of  June  he  found  an  ofiBcer  in- 
possession  at  the  Lowther  Arcade  under  a  previous  writ,  and  that 
'  he  gave  him  notice  of  the  Appellant's  writ,  and  left  him  a  copy  of 
it.    That,  in  my  opinion,  amounted  to  a  seizure  on  that  day  under 
the  Appellant's  writ.    Then  the  sheriff  sold  the  goods  at  the  two- 
houses  to  the  Appellant,  and  gave  him  two  bills  of  sale  on  the  4th* 
and  7th  of  July  (the  previous  execution  having  been  settled),  and 
the  Appellant  gave  cheques  for  the  amount  to  the  sheriff,  who 
kept  one  of  the  cheques  till  the  fourteen  days  required  by  the 
statute  had  elapsed,  and  then  handed  it  to  the  Appellant  in  satis- 
faction of  his  debt. 

The  question  to  be  decided  is,  whether  the  execution  is  valid 
qua  the  execution  creditor  himself.  The  5th  sub-section  of  the 
6th  section  of  the  Bankrujptcy  Act,  1869,  lays  down  as  an  act  of 
bankruptcy,  "  that  execution  issued  against  the  debtor  by  any  legal 
process,  for  the  purpose  of  obtaining  payment  of  not  less  than  £50^ 
has,  in  the  case  of  a  trader,  been  levied  by  seizure  and  sale  of  his 
goods."  There  can  be  no  doubt,  therefore,  that  on  the  4th  of  July, 
and  again  on  the  7th  of  July,  an  act  of  bankruptcy  was  committed 
hy  Bogers.  Supposing  this  sub-section  had  not  been  qualified  by 
any  other  part  of  the  Act,  what  would  have  been  the  effect  of  the 
execution?  Whatever  is  by  the  statute  made  an  act  of  bank- 
ruptcy is  entirely  void  as  against  the  trustee  in  bankruptcy; 
therefore,  if  the  6th  section  had  been  unqualified,  that  levy  by 
seizure  would  have  been  altogether  invalid  against  the  trustee^ 
and  the  execution  creditor  could  not  have  derived  any  benefit 
from  it.  But  that  enactment  is  qualified  by  the  87th  section,  and 
the  question  is,  to  what  extent  it  is  so  qualified.  [His  Lordship 
then  read  the  section,  and  continued  : — ] 

In  the  first  place,  I  am  of  opinion  that  this  section  justifies  the 
sheriff  in  selling  the  goods  seized.  He  is  to  go  on  and  sell  not- 
withstanding it  is  an  act  of  bankruptcy ;  and  I  think  it  was  clearly 
the  intention  of  the  Legislature  to  enable  him  to  make  a  good 
transfer  of  the  property  in  the  goods  to  the  purchaser.    It  could 
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not  have  been  intended  that  if  there  was  a  bankruptcy  within     L.  J.  M. 
fourteen  days,  the  trustee  under  the  bankruptcy,  if  he  found  that  1874 
the  expenses  of  the  sale  by  the  sheriff  had  been  considerable,  or     Ex  parte 
if  he  thought  he  could  make  more  of  them  by  selling  them  at  ^"^^-^i'^'- 
another  time,  should  be  able  to  go  to  the  purchaser  and  say:  Eogers. 
"  They  are  my  goods,  and  you  must  give  them  back."    If  so,  the 
purchaser  would  be  entitled  to  an  indemnity  from  the  sheriff, 
which  is  never  the  case,  as  the  sheriff  gives  no  warranty  with  the 
goods. 

It  appears  to  me  therefore  clear  that  the  trustee  is  only  entitled 
to  the  proceeds  of  the  sale  after  deducting  the  sheriff's  expenses. 
If  this  were  not  so,  the  sheriff  could  never  sell  at  all. 

Then  with  regard  to  the  passing  of  the  property  in  the  goods,  I 
do  not  think  that  it  makes  any  difference  that  the  sale  was  made 
to  the  execution  creditor  himself.  The  law  does  not  now  compel 
the  sheriff  to  sell  by  auction,  nor  is  there  anything  to  restrain  him 
from  selling  to  the  creditor,  who  cannot  be  in  a  worse  position 
than  any  other  purchaser.  If  a  petition  had  been  presented  within 
fourteen  days,  the  only  claim  which  the  trustee  could  have  had 
would  have  been  to  make  the  sheriff  hand  over  the  proceeds  of  the 
sale  to  him,  and  I  think  it  follows  that  he  cannot  be  entitled  to 
more  than  the  proceeds  if  the  petition  is  not  presented  till  after 
the  fourteen  days  have  elapsed. 

Nor  do  I  think  it  makes  any  difference  that  the  sale  in  this  case 
was  made  by  two  bills  of  sale  on  the  4th  and  the  7 th  of  July.  It 
appears  to  me  that  according  to  the  true  construction  of  the  87th 
section,  the  sheriff  is  to  go  on  selling  till  he  has  realized  enough  to 
satisfy  the  execution,  and  if  the  debtor's  goods  are  in  different 
houses,  and  the  sheriff  sells  the  goods  in  one  house  on  Monday,  it 
cannot  be  intended  that  he  should  stop,  and  not  sell  the  goods  in 
the  other  house  on  Tuesday.  In  my  opinion  all  sales  made  to 
satisfy  one  writ,  after  the  goods  have  been  seized  under  it,  are 
within  the  protection  of  the  87th  section,  whether  made  on  the 
same  day  or  not. 

We  come  then  to  what  is  the  real  question  in  the  case.  Who  is 
entitled  to  the  proceeds  under  the  circumstances  of  the  present 
case?  Sub-sect.  5  of  the  6th  section  makes  every  sale  by  a  sheriff 
an  act  of  bankruptcy,  and  therefore  void  as  regards  the  execution 
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L.  J.  M.  creditor.  Then  the  effect  of  sect.  87  is  that  the  sheriff  shall  be 
1874  protected,  and  that  the  purchaser  shall  be  protected,  but  it  does 
Ex  parte  not  say  that  the  execution  creditor  shall  also  be  protected.  During 
Yn^LARs.  ^1^^  fourteen  days  the  money  belongs  to  the  trustee  if  notice  of  a 
Rogers,  petition  in  bankruptcy  is  given  within  that  time ;  therefore  in  that 
case  it  is  void  as  regards  the  execution  creditor. 

Therefore  the  real  question  is,  What  is  the  meaning  of  the  words 
at  the  end  of  the  87th  section?  They  are  these:  "But  if  no 
notice  of  such  petition  having  been  presented  be  served  on  him 
within  such  period  of  fourteen  days,  or  if,  such  notice  having  been 
served,  the  trader  against  whom  the  petition  has  been  presented 
is  not  adjudged  a  bankrupt  on  such  petition,  or  on  any  other  peti- 
tion of  which  the  sheriff,  high  bailiff,  or  other  officer  has  notice,  he 
may  deal  with  the  proceeds  of  such  sale  in  the  same  manner  as  he 
would  have  done  had  no  notice  of  the  presentation  of  a  bankruptcy 
petition  been  served  on  him."  No  doubt  those  words  protect 
the  sheriff,  but  do  they  also  mean  that  the  money  which  was 
handed  over  to  the  execution  creditor  (which  money,  so  long  as  it 
remained  in  the  sheriff's  hands,  was  the  property  of  the  trustee) 
shall  become  the  property  of  the  creditor  ?  or  only  that  the  sheriff 
shall  be  protected  in  paying  it  to  him,  and  that  it  shall  remain 
subject  to  the  claim  of  the  trustee,  so  that,  in  case  a  petition  in 
bankruptcy  should  be  presented  within  twelve  months,  the  creditor 
must  hand  it  over  to  him  ?  In  my  opinion,  if  the  Legislature  had 
meant  by  that  section  to  make  that  valid  which  by  a  previous 
section  they  had  declared  to  be  void,  they  would  have  said  so  in 
clearer  terms.  Keference  has  been  made  in  the  argument  to  the 
73rd  section  of  the  Bankruptcy  Act,  1861 ;  that  was  certainly  an 
easier  section  to  construe  than  the  section  in  the  late  Act.  It 
enacts  that  the  sheriff  *'  shall,  at  the  end  of  seven  days  after  the 
sale,  pay  over  the  proceeds,  or  so  much  as  ought  to  be  paid  to  the 
execution  creditor,  who  shall  be  entitled  thereto  notwithstanding 
such  act  of  bankruptcy,  unless  the  debtor  be  adjudged  a  bankrupt 
within  fourteen  days  from  the  day  of  the  sale."  Those  words  are 
plain  enough ;  but  there  are  no  similar  words  in  the  87th  section 
of  the  late  Act,  and  the  Court  is  left  to  infer  what  was  the  inten- 
tion of  the  Legislature.  It  Avas  contended  on  one  side  that  the 
Legislature  did  not  intend  to  alter  the  law  as  to  the  effect  of  the 
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payment  to  the  creditor ;  on  the  other  side  it  was  contended  that  L  J.  M. 
the  Legislature  did  mean  to  alter  it.    The  mere  change  in  the  1874 

language  of  the  section  would  not  be  conclusive  to  my  mind  Ex  parte 

that  the  Legislature  intended  to  alter  the  law  in  this  respect;  Villar^>. 

'     In  T6 

for  there  are  other  instances  in  the  Act  where  the  language  has  Eogeks. 
been  varied  without  any  change  being  made  in  the  law.  But  in 
the  present  instance  I  think  it  would  require  some  express  words 
to  make  that  valid  which  a  previous  section  had  declared  to  be 
invalid.  If  the  Legislature  meant  that  the  execution  creditor 
should  be  entitled  to  keep  the  money  after  the  expiration  of  the 
fourteen  days,  they  would  have  said  that  after  that  time  the  seizure 
and  sale  should  cease  to  be  an  act  of  bankruptcy.  But  it  remained 
an  act  of  bankruptcy,  and  as  such  it  would  invalidate  all  subsequent 
dealings  with  the  bankrupt's  property  if  a  petition  for  adjudication 
was  presented  within  twelve  months ;  and  if  all  subsequent  trans- 
actions are  rendered  invalid  by  it,  it  would  seem  inconsistent  and 
unreasonable  that  the  transaction  itself  which  is  an  act  of  bank- 
ruptcy should  not  be  invalid.  It  is  true  that  under  the  73rd  sec- 
tion of  the  Act  of  1861  the  payment  to  the  execution  creditor  was 
made  valid,  but  that  does  not  appear  to  me  a  very  reasonable 
enactment.  It  seems  much  more  reasonable  that  the  whole  trans- 
action should  be  void  as  regards  the  execution  creditor.  I  think, 
therefore,  that  in  this  case  the  Appellant,  although  he  has  a  right 
to  the  goods  purchased,  is  not  entitled  to  keep  the  proceeds  of  the 
sale.  He  must,  however,  be  allowed  what  he  paid  for  the  expenses 
of  the  sheriff.  The  order  of  the  Kegistrar  will  therefore  be  varied, 
and  it  must  be  declared  that  the  Appellant  should  pay  to  the 
trustee  the  sum  of  £605  3s.    There  will  be  no  costs  of  the  appeal. 


April  15.    The  case  was  re-argued  before  the  full  Court  at  the       l.  C. 
ques 
Lords. 


request  of  both  parties,  in  lieu  of  an  appeal  to  the  House  of  ^^^^^^J- 


Mr.  Little,  Q.C.,  and  Mr.  Bohson,  for  the  Appellant : — 

The  whole  case  really  turns  upon  the  question  whether  an  exe- 
cution levied  by  seizure  and  sale,  which  is  made  an  act  of  bank- 
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ruptcy  by  the  5tli  sub-section  of  the  6th  section  of  the  Bankru^ptci^ 
Act,  1869,  is  for  that  reason  altogether  a  void  act  against  the 
trustee.    We  contend  that  it  is  not. 

Under  the  BanJcruptcy  Act,  1861,  the  seizure  by  the  sheriff  wa© 
made  an  act  of  bankruptcy  ;  therefore  it  was  necessary  to  insert 
special  words  to  give  validity  as  against  the  assignees  in  bank- 
ruptcy to  the  subsequent  sale  and  payment  of  the  proceeds  by  the 
sheriff  to  the  execution  creditor,  and  this  was  done  by  the  73rd 
section  of  that  Act  in  cases  where  there  was  no  adjudication  of 
bankruptcy  within  fourteen  days.  But  by  the  Act  of  1869^ 
sect.  6,  sub-sect.  5,  the  act  of  bankruptcy  is  not  completed  till  the 
sale.  The  execution  creditor  who  has  effected  a  seizure  has  a 
security  on  the  goods  which  cannot  be  taken  away  without  express 
words.  The  title  of  the  trustee  does  not  commence  till  the  act  of 
bankruptcy  is  "completed"  (sect.  11),  and  the  act  of  bankruptcy 
is  not  completed  till  the  goods  are  delivered  and  the  money  paid 
to  the  sheriff.  As  soon  as  that  is  done  the  debt  is  gone;  the 
relation  of  debtor  and  creditor  is  destroyed,  and  the  proceeds  oi 
the  sale  are  held  by  the  sheriff  in  trust  for  the  execution  cre- 
ditor, who  can  recover  them  in  an  action  for  money  had  and 
received  :  Swain  v.  Morland  (1) ;  Morland  v.  Fellatt  (2) ;  Higgin^ 
V.  McAdam  (3). 

There  is  no  reason  why  an  act  of  bankruptcy  should  be  in  all 
cases  in  itself  void.  It  is  nowhere  made  so  by  Act  of  Parliament. 
It  is  true  that  acts  of  the  debtor  himself,  such  as  an  assignment  of  all 
his  goods,  and  payments  by  way  of  fraudulent  preference,  are  void » 
because  they  are  voluntary  acts  to  defeat  the  other  creditors ;  but 
an  execution  is  not  an  act  of  the  debtor,  but  an  act  of  the  creditor 
in  invitum,  which  he  has  a  perfect  right  to  do.  Therefore  the 
proceedings  under  it  are  valid,  except  so  far  as  they  are  made  void 
by  express  words.  It  is  clear  that  for  some  purposes  an  execution 
levied  by  seizure  and  sale  is  not  void,  for  it  is  admitted  that  the 
sheriff  can  give  a  good  title  to  the  purchaser  of  the  goods,  even 
though  he  has  notice  of  a  petition  in  bankruptcy.  The  95th 
section  of  the  Act  expressly  gives  protection  to  "bona  fide  exe- 


(1)  1  Brod.  &  B.  370. 


(2)  8  B.  &  0.  722. 


(3)  3  Y.  &  J.  1,  13. 
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cutions,  "  subject  and  without  prejudice  to  the  provisions  of  this      L.  C. 
Act  relating  to  the  proceeds  of  the  sale  and  seizure  of  goods  of  a 

trader     that  is,  the  provision  respecting  the  retention  of  the  pro-   

ceeds  for  fourteen  days ;  but  beyond  that  period  there  is  nothing  yuIIj!^ 
in  any  part  of  tlie  Act  to  interfere  with  the  execution  creditor's      in  re 

right :  Ex  ^parte  Bode  (1 ).  ^^l^f' • 

Mr.  I>6  Gex,  Q.C.,  and  Mr.  Bomer,  for  the  trustee: — 

If  the  title  of  the  execution  creditor  in  this  case  is  upheld,  it 
will  be  the  first  case  in  which  it  has  been  held  that  a  title  can  be 
made  through  an  act  of  bankruptcy.  It  has  always  been  taken 
for  granted  that  acts  of  bankruptcy  are  void  in  themselves.  The 
doctrine  rests  on  no  positive  enactment,  but  upon  the  policy  of 
the  bankrupt  laws.  No  distinction  has  ever  been  drawn  between 
acts  of  the  bankrupt  himself  and  those  of  creditors  against  him, 
and  there  is  no  difference  in  principle  between  them.  An  assign- 
ment by  a  debtor  of  all  his  estate  is  not  illegal  or  fraudulent  in 
itself,  and  it  would  not  be  void  unless  it  were  an  act  of  bank- 
ruptcy, and  the  same  may  be  said  of  what  is  called  a  fraudulent 
preference  of  a  creditor  ;  it  is  only  the  fact  that  these  acts  are 
made  acts  of  bankruptcy  that  makes  them  void.  It  all  depends 
on  the  policy  of  the  bankrupt  law,  which  is,  that  where  a  man  is 
in  such  a  condition  that  he  cannot  pay  all  his  creditors  in  full, 
one  creditor  ought  not  to  be  paid  in  full  and  the  others  get 
nothing.  The  same  applies  equally  to  an  execution,  although 
it  is  levied  in  invitum :  Belcher  v.  Magnay  (2)  ;  Ex  j^arte  Pear- 
son (3).  The  opinion  of  Baron  Martin,  in  Slater  v.  Finder  (4), 
is  distinctly  in  our  favour.  The  fact  of  the  omission  in  sect.  87 
of  the  words  "  who  shall  be  entitled  thereto,  notwithstanding  such 
act  of  bankruptcy,"  are  conclusive  as  to  the  intention  of  the 
Legislature.  The  95th  section  has  no  application  to  executions 
which  are  in  themselves  acts  of  bankruptcy :  Ex  joarte  Key  (5). 

Mr.  Little,  in  reply. 

(1)  Law  Rep.  6  Cli.  795.  (3)  Law  Rep.  8  Ch.  667. 

(2)  12  M.  &  W.  102.  (4)  Ibid.  6  Ex.  237. 

(5)  Law  Rep.  10  Eq.  432. 
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May  8.   Lord  Cairns,  L.C.  : — 

The  facts  in  this  case  are  very  simple,  and  may  be  stated  with- 
out detail ;  but  the  question  raised  is  one  of  great  general  im- 
portance under  the  Bankruptcy  Act  of  1869. 

The  bankrupt  is  a  trader.  The  Appellant,  on  the  30th  of 
June,  1873,  recovered  judgment  against  him  for  a  debt  exceeding 
£600,  and  on  the  same  day  a  ji.  fa.  issued,  and  the  sheriff  seized 
under  the  judgment.  The  goods  seized  were  assigned  to  the 
Appellant,  the  execution  creditor,  who  paid  the  sheriff  the  pur- 
chase-money, and  the  sheriff,  after  deducting  rent  and  poundage, 
paid  back  to  the  Appellant  the  sum  for  which  the  levy  was  made^ 
All  this  took  place  more  than  fourteen  days  before  the  petition  in 
bankruptcy  was  presented  on  the  1st  of  August,  1873.  There  is 
no  attempt  now  made  to  impeach  the  regularity  or  good  faith  of 
the  assignment  to  the  execution  creditor,  and  the  case  is  practi- 
cally the  same  as  if  the  goods  seized  had  been  sold  to  a  stranger, 
and  the  execution  creditor  had  been  paid  his  debt  out  of  the 
proceeds. 

The  question  is,  under  the  circumstances  I  have  stated,  Can  the 
execution  creditor  retain  the  amount  which  has  been  paid  to  him, 
and  is  the  trustee  in  bankruptcy  entitled  to  recover  either  that 
amount  or  the  goods  seized  ? 

The  6th  section  of  the  Banlcruptcy  Act,  1869,  provides  that 
one  of  the  acts  or  defaults  which  shall  be  deemed  to  be  an  act  of 
bankruptcy  shall  be  when  an  execution  issued  "  against  the  debtor 
on  any  legal  process  for  the  purpose  of  obtaining  payment  of  not 
less  than  £50,  has  in  the  case  of  a  trader  been  levied  by  seizure 
and  sale  of  his  goods  and  the  11th  section  provides,  "  that  the 
bankruptcy  of  a  debtor  shall  be  deemed  to  have  relation  back  to, 
and  to  commence  at,  the  time  of  the  act  of  bankruptcy  being 
completed  on  which  the  order  is  made  adjudging  him  to  be 
bankrupt." 

It  is  necessary  to  consider  whether  these  sections  making  the 
suffering  of  a  levy  by  seizure  and  sale  an  act  of  bankruptcy  avoid 
or  make  inoperative  the  seizure  and  sale  itself,  and  in  my  opinion 
they  do  not.  It  is  true  that  under  this,  as  under  previous  statutes 
of  bankruptcy,  two  acts  are  specified,  which  if  done  by  the  bank- 
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rupt  are  not  only  acts  of  bankruptcy,  but  are  also,  if  followed  by  L.  C. 
bankruptcy,  void.  One  is  a  conveyance  or  assignment  of  the  bank- 
rupt's property  for  the  benefit  of  creditors,  and  the  other  is  a 
conveyance  or  assignment  fraudulent,  or  by  way  of  fraudulent  pre-  yfif 
ference.  It  is  to  be  observed  that  as  to  one  of  these  acts,  namely,  in  re 
a  conveyance  or  assignment  by  way  of  fraudulent  preference, 
special  provisions  have  always  been  made  in  bankruptcy  legis- 
lation, making  such  a  conveyance  or  assignment  void  by  express 
enactment,  and  reducing  it  accordingly;  and  as  to  the  other, 
namely,  a  conveyance  in  trust  for  all  creditors,  it  has  been  held 
from  the  earliest  times  of  bankruptcy  law  that  as  the  effect  of 
such  a  conveyance  must  be  to  delay  or  defeat  creditors,  the  law 
will  presume  an  intention  to  delay  or  defeat  creditors,  and  the 
conveyance  would  therefore  be  invalid  as  against,  and  perhaps 
even  without  reference  to,  the  policy  of  the  bankruptcy  laws; 
while  as  regards  both  these  acts  it  is  to  be  observed  that  they  are 
the  voluntary  acts  of  the  bankrupt,  and  on  the  same  principle  that 
they  were  originally  styled  acts  "  of  bankruptcy,  may  fairly  be 
avoided  and  reduced,  so  as  to  bring  back  into  the  general  estate 
the  property  affected  by  them.  An  execution,  on  the  other  hand, 
levied  against  the  goods  of  a  trader  by  his  creditors,  is  the  act  not 
of  the  trader  but  of  the  creditor,  and  the  creditor  on  his  part  is 
doing  nothing  which  is  censurable,  either  morally  or  legally.  He 
is  simply  using  the  process  of  law  which  he  is  entitled  to  use,  and 
nothing  short  of  express  words  would,  in  my  opinion,  be  adequate 
to  cut  down  or  deprive  him  of  the  effect  of  an  execution  which,  ex 
eoncessis,  he  was  entitled  as  of  right  to  put  in  force.  But  there  is 
another  consideration,  which,  as  it  seems  to  me,  makes  a  marked 
difference  between  the  case  of  a  general  or  fraudulent  conveyance 
by  a  bankrupt,  and  the  case  of  an  execution  levied  adversely  upon 
his  goods.  In  the  case  of  a  general  conveyance  or  assignment 
which  defeats  or  delays  creditors,  the  conveyance  or  assignment 
must  either  be  wholly  set  aside  or  must  remain  entirely  effective  ; 
there  is  no  via  media.  Bankruptcy,  if  the  conveyance  is  not  set 
aside,  would  have  nothing  to  operate  upon,  and  would  be  a 
mockery.  So  also  in  the  case  of  a  fraudulent  preference,  if  the 
fraudulent  preference  is  not  avoided  it  remains  valid,  and  the 
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L.  C,      property  is  absolutely  withdrawn.    There  is  no  qualified  or  condi- 
tional mode  or  measure  of  redress  pointed  out.    But  in  the  case 
of  a  seizure  and  sale  it  is  altogether  different.    The  Act  of  1869 
YuaI^s  expressly  provided  by  the  87th  section  that  in  the  case. of  such 

In  re  a  sale  the  sheriff  is  to  hold  the  proceeds  of  sale  in  his  hands  for 
DIGGERS,  fourteen  days,  and  if  he  has  notice  during  that  time  of  a  bank- 
ruptcy petition  presented  against  the  trader  he  is  to  hold  the 
proceeds,  after  deducting  expenses  for  the  trustee  in  bankruptcy, 
and  it  is  only  in  cases  w^here  during  these  fourteen  days  he  has  no 
such  notice,  that  he  may  at  the  end  of  the  time  hand  over  the 
proceeds  to  the  execution  creditor,  which  is,  in  fact,  what  was 
done  in  this  case. 

This  appears  to  me  to  be  the  very  clear  and  sufficient  machinery 
given  by  the  Act  itself,  for  the  purpose  not  of  rendering  invalid 
the  execution,  or  seizure  or  sale,  but  of  giving  to  creditors  of  a 
trader  a  limited  and  qualified  right  to  arrest  the  proceeds  of  sale, 
if  they  choose  to  do  so  with  diligence.  Th^  convenience  of  such 
an  arrangement  is  obvious,  and  if  it  had  been  intended  by  the 
Legislature,  in  making  seizure  and  sale  of  the  goods  of  a  trader  an 
act  of  bankruptcy,  to  make  the  seizure  and  sale  always  and  ^pso 
facto  invalid,  as  against  a  bankruptcy  supervening,  it  would,  in  my 
opinion,  have  been  much  better,  and  much  more  natural,  and  it 
would  certainly  have  been  much  more  simple,  to  have  enacted  at 
once  that  there  should  be  no  process  by  seizure  and  sale  against 
the  goods  of  a  trader  in  any  case  whatever. 

The  conclusion  which  I  draw  from  the  sections  of  the  Act  to 
which  I  have  referred  is  fortified  by  the  other  provisions  of  the  Act. 
I  cannot  find  in  the  15th  and  17th  sections  any  words  which  would 
vest  in  the  trustee  either  the  property  itself,  the  completed  sale  of 
which  to  a  third  party  is  made  the  commencement  of  the  bank- 
♦  ruptcy,  or  the  proceeds  of  the  sale,  which  never  belonged  to  the 
bankrupt.  The  95th  section  also  appears  to  me  to  assume  that 
the  seizure  and  sale  of  the  goods  of  a  trader  had  not  been  made 
invalid  by  the  earlier  portion  of  the  statute,  but  that  certain  quali- 
fied provisions  only  had  been  made  with  regard  to  the  proceeds 
of  sale.  On  the  whole  I  am  of  opinion  that  the  trustee  in  bank- 
ruptcy has  in  this  case  no  right  to  recover  either  the  goods  or  the 
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proceeds,  and  that  the  summons  before  the  Kegistrar  ought  to      L.  C. 
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nave  been  dismissed  with  costs. 
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Sir  W.  M.  James,  L.J.  :— 

I  entirely  concur  in  the  conclusion  to  which  the  Lord  Chancellor 
has  arrived.  It  appears  to  me  that  if  the  case  had  rested  solely 
on  the  language  of  the  5th  sub-section  of  the  6th  section  of  the 
Bankruptcy  Act,  1869,  by  which  an  execution  for  a  sum  exceeding 
£50  levied  by  seizure  and  sale  is  made  an  act  of  bankruptcy,  it 
would  have  been  the  duty  of  the  Court  if  possible  to  construe  the 
words  of  that  enactment  so  as  not  to  render  invalid  the  act  of  the 
sheriff,  done  in  strict  obedience  to  the  law,  or  the  title  of  the  pur- 
chaser derived  from  the  law.  And  I  think  that  the  Court  can  so 
construe  those  words  as  not  to  render  the  act  of  the  sheriff  or  the 
title  of  a  purchaser,  which  is  derived  from  a  sale  made  by  him, 
invalid,  by  calling  in  aid  the  language  of  the  11th  section,  which 
enacts  that  the  bankruptcy  of  a  debtor  shall  be  deemed  to  have 
relation  back  to,  and  to  commence  at  the  time  of  the  act  of  bank- 
ruptcy, or  the  first  of  the  acts  of  bankruptcy,  "  being  completed," 
and  treating  the  completed  sale  as  the  act  of  bankruptcy,  at  the 
time  of  which  the  bankruptcy  is  to  be  deemed  to  commence.  If 
the  act  of  bankruptcy  is  the  act  of  the  bankrupt  himself,  then  the 
title  of  the  trustee  relates  back  to  the  moment  of  the  commence- 
ment of  the  act  done  by  him ;  but  if,  as  in  the  present  case,  it  is 
not  a  voluntary  act  of  the  bankrupt,  but  a  proceeding  in  invitum, 
it  relates  back  only  to  the  moment  after  the  completion  of  the 
transaction  which  constitutes  the  act  of  bankruptcy. 

But  it  is  not  necessary  to  rely  upon  that  view,  because  it  is 
expressly  provided  in  a  subsequent  section  of  the  Act  (the  95th) 
that  an  execution  executed  in  good  faith  shall  not  be  void,  that  is, 
the  act  of  seizure  and  sale  is  good  in  itself,  but  "  without  prejudice 
to  the  provisions  of  the  Act  relating  to  the  proceeds  of  the  sale  and 
seizure  of  goods  of  a  trader."  Therefore  the  ordinary  legal  conse- 
quences after  execution  must  follow,  and  the  proceeds  must  be 
handed  over  to  the  execution  creditor,  except  so  far  as  the  Act  has 
interfered  with  those  legal  consequences.  They  are  interfered  with 
by  the  87th  section,  which  enacts  that  the  sheriff  shall  retain  the 
proceeds  for  fourteen  days  to  enable  the  general  creditors  to  serve 
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him  with  notice  of  a  bankruptcy  petition.  During  that  period 
only  the  rights  of  the  execution  creditor  are  interfered  with,  and 
I  am  of  opinion  that  that  provision  is  the  limit  of  the  right  of  the 
general  creditors  in  this  case. 

SiK  G.  Mellish,  L.J. : — 

I  am  glad  that  my  first  impression  of  the  law  in  this  case  has 
been  corrected.  No  doubt  the  foundation  of  my  opinion  was  that 
I  treated  the  Legislature  as  having  made  the  act  of  bankruptcy 
itself  void,  unless  there  was  something  in  the  Act  to  the  contrary. 
I  considered  that  I  could  not  decide  otherwise  consistently  with 
Baron  Martin's  opinion  as  to  the  effect  of  the  87th  section,  in  Slater 
V.  Finder  (1) ;  and  it  did  not  occur  to  me  to  question  the  rule 
laid  down  by  that  eminent  Judge,  which  had,  as  I  believed,  been 
received  with  satisfaction  by  the  profession.  As,  however,  a  more 
careful  consideration  of  the  Act  has  satisfied  the  other  members  of 
the  Court  that  the  fact  of  an  execution  being  made  an  act  of  bank- 
ruptcy does  not  necessarily  make  it  void,  it  follows  that  the 
execution  creditor  is  entitled  in  this  case  to  have  the  benefit  of  his 
execution. 


Solicitors  :  Mr.  G,  L.  Norman  ;  Messrs.  E.  I.  Sydney  &  Son, 


(1)  Law  Eep.  6  Ex,  237. 
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CABALLERO  ^.  HENTY. 


L.  JJ. 


[1872    C.  107.] 


1874 


March  11. 


Vendor  and  Purchaser — Specific  Performance — Tenancy — Inquiry. 

The  conditions  of  sale  of  a  public-house  stated  that  it  was  in  the  occupa- 
tion of  a  tenant.  A  brewer,  intending  to  use  the  public-house  for  the  sale 
of  his  beer,  agreed  to  buy  it.  He  afterwards  learnt  that  it  was  under  lease 
to  another  brewer  for  a  term  of  which  eight  years  were  unexpired  : — 

Beld  (affirming  the  decree  of  the  Master  of  the  Rolls),  that  the  purchaser 
was  not  bound  to  ascertain  from  the  tenant  the  terms  of  his  tenancy ;  and 
that  in  such  a  case  the  vendor  could  not  enforce  specific  performance. 

James  v.  Lichfield  (1)  observed  upon. 

The  Plaintiff  in  this  case,  on  the  30th  of  October,  1871,  put  up 
for  sale  by  auction  at  Arundel  certain  property,  Lot  6  of  which  was 
in  the  particulars  described  as  '^All  that  capital  freehold  full- 
licensed  public-house  known  as  The  General  Ahercrombie,  situate 
in  Queen  Street,  Arundel,  aforesaid,  as  the  same  is  now  in  the  occu- 
(pation  of  Mr.  T.  W,  Blatter  at  the  low  rental  of  £20  per  annum, 
together  with  the  two  cottages  at  the  back,  each  let  at  2s.  per 
week,  as  the  same  are  now  in  the  occupations  of  Burnand  and 
^Stillwell and  in  the  conditions  of  sale  it  was  stated  that  "  the 
properties  are  sold  subject  to  the  several  tenancies  now  existing." 

The  Defendants  were  brewers  at  Chichester,  and  inferring  (as 
they  stated)  that  the  tenancy  of  Slatter  was  from  year  to  year, 
and  wishing  to  buy  the  public- house  for  the  purpose  of  extending 
their  business,  they  directed  one  Peat  to  attend  at  the  sale  as  their 
agent  and  buy  it  for  them.  The  public-house  was,  however,  iu 
fact,  under  lease  to  an  Arundel  brewer  for  twenty-one  years  from 
1859.  It  appeared  that  at  the  auction  the  lease  was,  at  the  sug- 
gestion of  some  one,  read  out  by  the  auctioneer ;  but  there  was 
much  noise  and  confusion  in  the  room,  and  the  Defendants'  agent 
asserted  that  he  did  not  hear  the  lease  read.  The  auction  pro- 
♦ceeded,  and  the  Defendants'  agent  was  declared  the  purchaser  of 
Lot  6  for  £600.  He  paid  the  deposit,  and  signed  an  agreement 


(1)  Law  Kep.  9  Eq.  51. 
2  N2 
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L.  J  J.     for  the  purchase,  which  agreement  contained  no  reference  to  the 
1874      lease.    An  abstract  of  title  was^  delivered,  and  the  purchasers' 
Caballeko  solicitors  made  several  recjuisitions,  one  of  which  was : — 

v. 

Henty.  "  The  fifth  condition  states  the  properties  are  sold  '  subject  to 
the  tenancy  now  existing;'  the  tenancy  now  existing,  if  any, 
should  be  shewn,  and  counterpart  of  any  agreement  (if  any  such 
exists)  produced.  An  abstract  of  such  document,  moreover, 
should  be  furnished  to  complete  the  abstract." 

Answer. 

"  There  has  been  a  lease  granted,  which  will  expire  in  about 
nine  years.  Madame  CahaUero's  former  solicitor,  who  prepared 
the  lease,  is  dead;  search  has  been  made  for  the  counterpart 
amongst  his  deeds,  but  it  cannot  be  found.  Mr.  Constable,  the 
brewer,  has  the  lease." 

In  reply  to  this,  on  the  23rd  of  November,  1871,  the  purchasers'^ 
solicitors  urged  a  search  for  the  counterpart  lease,  a  copy  of  which 
was,  after  other  correspondence,  sent  on  the  20th  of  December.  \ 
Further  correspondence  took  place  as  to  other  objections  to  the 
title ;  and  the  purchasers'  solicitors  then  laid  the  papers  before  a 
conveyancing  counsel.  On  the  19th  of  January  they  wrote  re- 
quiring the  lease  (if  valid)  to  be  surrendered.  The  vendor's  j 
solicitors  answered  that  the  lease  was  valid,  and  refused  to  obtain 
a  surrender.  After  more  correspondence  the  bill  in  this  suit  was" 
filed  by  the  vendor,  praying  specific  performance. 

The  Master  of  the  Kolls,  Sir  G,  Jessel,  dismissed  the  bill  with 
costs,  and  the  Plaintiff  appealed. 

Mr.  Boxburgh,  Q.C.,  and  Mr.  W,  A,  Clarh,  for  the  Plaintiff,  con- 
tended that  the  purchasers'  agent  heard  the  lease  read,  and  that  j: 
their  solicitors  knew  all  about  it.     Moreover  the  particulars  j 
shewed  that  there  was  a  lease,  and  then  the  purchasers  were  ^ 
bound  to  inquire  of  the  tenant :  Daniels  v.  Davison  (1) ;  James  v. 
Lichfield  (2) ;  Bailey  v.  Bichardson  (3).    The  property  was  stated 
to  be  in  the  possession  of  a  tenant,  and  that  is  notice  of  a  lease  r 
Taylor  v.  Stihlert  (4). 


(1)  16  Yes.  249. 

(2)  Law  Rep.  9  Eq.  51. 


(3)  9  Hare,  734. 

(4)  2  Ves.  437. 
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[The  Lord  Justice  James  referred  to  Sugden's  Vendors  and     L.  JJ. 
Purchasers  as  to  notice  of  a  tenancy  affecting  a  purchaser  (1).]  1874 
Moreover,  after  the  purchasers  were  aware  that  the  lease  was  Caballero 

V. 

for  this  term  of  years,  they  did  not  object  on  that  ground,  and  Henty. 
continued  for  nearly  two  months  to  negotiate. 

Mr.  Waller,  Q.C,  and  Mr.  StaUard,  for  the  Defendants,  were 
not  called  upon. 

8m  W.  M.  James,  L.J.  :-— 

The  judgment  of  the  Master  of  the  EoUs  is,  in  my  opinion,  per- 
fectly right,  and  it  appears  to  me  that  this  case  is  perfectly  clear. 
[His  Lordship  then  stated  the  facts  of  the  case  : — ] 

The  Defendants  are  brewers,  and  they  authorized  their  agent  to 
go  to  the  sale  and  bid  for  this  property,  which  they  intended  to 
buy,  no  doubt,  in  the  ordinary  way  in  which  brewers  buy  public- 
houses,  for  the  purpose  of  supplying  it  with  beer. 

Their  agent  was  not  authorized  to  buy  a  public-house  with  a 
lease  for  eight  years  to  another  brewer ;  in  fact,  it  was  the  last 
thing  he  would  have  been  authorized  to  do.  He  says  that  he  did 
not  hear  the  lease  read  ;  but  even  if  we  assume  that  he  did  hear  it, 
and  then  signed  the  agreement,  still,  in  the  signed  agreement 
there  is  no  reference  to  the  lease.  In  that  state  of  things,  it 
appears  to  me  that  the  Defendants  are  not  bound  to  take  this 
property,  which  was  subject  to  a  lease  to  another  brewer  for  eight 
years,  at  £20  a  year. 

There  is  no  pretence  for  the  case  made  by  the  Plaintiff,  that  a 
person  who  wants  to  buy  such  property,  and  has  notice  of  the 
occupation  of  a  tenant,  is  bound  to  go  and  inquire  of  the  tenant 
what  is  the  nature  of  his  tenancy.  For  this  proposition  James  v. 
Lichfield  (2)  was  cited  as  an  authority.  In  that  case  there  cer- 
tainly are  some  dicta  which  nearly  go  to  that  extent,  and  which 
support  the  notion  that  the  doctrine  of  Daniels  v.  Davison  (8) 
applies  as  between  vendor  and  purchaser,  and  whilst  the  matter 
still  rests  in  contract.  It  is  not  necessary  now  to  deal  with  that 
case,  but  I  am  not  at  present  prepared  to  assent  to  any  such  pro- 

(1)  7th  Ed.  p.  745  ;  14tli  Ed.  p.  774.  (2)  Law  Rep.  9  Eq.  51. 

(3)  16  Ves.  249. 
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L.  J  J.     position.    The  doctrine  in  question  seems  to  me  to  refer  to  equities 
1874      between  the  purchaser  and  the  tenant  when  the  legal  estate  has 
Caballeeo  Passed,  and  to  have  nothing  to  do  with  the  rights  and  liabilities  of 
Henty     v^ii^ors  and  purchasers  between  themselves.    If  there  is  anything 

  in  the  nature  of  the  tenancies  which  affects  the  property  sold,  the 

vendor  is  bound  to  tell  the  purchaser,  and  to  let  him  know  what 
it  is  which  is  being  sold ;  and  the  vendor  cannot  afterwards  say  to 
the  purchaser,  "  If  you  had  gone  to  the  tenant  and  inquired,  you 
would  have  found  out  all  about  it." 

During  the  argument  I  referred  to  a  passage  in  SugderCs  Vendors 
and  Purchasers  (1),  which  seems  to  shew  that  a  purchaser  is  not 
bound  to  go  to  the  tenant  to  inquire. 

At  all  events,  the  vendor  cannot  enforce  such  an  agreement  as 
this. 

His  Lordship  then  stated  the  facts  as  to  the  alleged  waiver  by 
the  Defendants,  and  came  to  the  conclusion  that  the  Plaintiff 
could  not  enforce  an  agreement  in  which  he  had  so  completely 
misdescribed  the  property ;  and  that  the  Master  of  the  EoUs  was 
right  in  dismissing  the  bill  with  costs. 

Sir  Gr.  Mellish,  L.J.,  was  of  the  same  opinion.  His  Lordship 
thought  that  the  misdescription  was  such  that  the  vendor  could 
not  have  enforced  the  agreement ;  nor  had  the  purchasers,  by  their 
conduct,  adopted  the  agreement  subject  to  the  alteration.  The^ 
appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiff :  Messrs.  Bouth  &  Staeey. 
Solicitors  for  the  Defendants  :  Messrs.  Holmes  dt  Son, 


(1)  7th  Ed,  p,  745 ;  14tli  Ed.  p.  774. 
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WILTS  AND  BERKS  CANAL  NAVIGATION  COMPANY  l.jj. 


MijiCLvian  Proprietors — Canal  Company — Use  of  Water — Damage — Selling 

Water. 

A  canal  company,  having  under  their  Act  power  to  supply  their  canal  with 
water  from  the  neighbouring  streams,  bought  a  mill  and  turned  the  mill 
stream  into  the  canal.  Many  years  afterwards  a  waterworks  company 
diverted  part  of  the  mill  stream,  and  thereby  supplied  with  water  a  neigh- 
bouring town : — 

Held  J  that  the  canal  company,  both  under  their  Act  and  as  owners  of  the 
mill,  were  riparian  proprietors,  and  had  power  to  prevent  the  unlawful  use 
of  the  water  by  other  riparian  proprietors,  and  that  the  supply  of  a  neigh- 
bouring town  was  such  an  unlawful  use  : 

Held,  that  as  the  Defendants  claimed  a  right  so  to  use  the  water,  the 
Plaintiffs  were  not  (in  order  to  support  their  bill)  obliged  to  prove  actual 
damage  to  the  canal : 

Held,  that  the  canal  company  had  not  a  right  to  require  more  water  than 
they  wanted  for  the  purposes  of  the  canal. 

Semhle,  nevertheless,  that  the  canal  company  might  sell  any  surplus  water 
which  remained  after  they  had  used  it  for  the  purposes  of  the  canal. 

Decree  of  Malins,  Y.C.,  reversed. 

By  an  Act  35  Geo.  3,  c.  lii.,  the  Gomjpany  of  Pro^prietors  of  the 
North  Wilts  Canal  Navigation  were  empowered  to  make  and  keep 
navigable  a  canal  from  the  Thames,  near  Abingdon,  to  the  Kennet 
and  Avon  Canal  near  Trowbridge,  and  also  certain  cuts  or  branches 
to  the  canal,  and  to  supply  the  said  canal  and  cuts  or  branches 
respectively,  whilst  the  same  should  be  making,  and  at  aU  times 
for  ever  after  the  same  should  be  made,  with  water,  from  all  such 
springs  as  should  be  found  in  making  the  same,  and  from  all 
rivers,  springs,  brooks,  streams,  and  watercourses  whatsoever,  which 
were  or  should  be  found  within  the  distance  of  2000  yards  from 
any  part  of  the  said  canal  or  cuts  respectively,  or  from  any  reser- 
voir or  reservoirs  belonging  thereto,  to  be  made  as  therein  men- 
tioned, and  for  that  purpose  to  cleanse,  scour,  deepen,  enlarge,  or 
straighten  any  such  rivers,  brooks,  streams,  or  watercourses,  or 
any  others  which  might  come  or  be  brought  into  the  same 


V.  SWINDON  WATERWORKS  COMPANY. 


1874 

March  10. 


[1871    W.  1.] 
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L.  J  J.      respectively,  and  to  make  one  or  more  reservoirs  for  tlie  purpose 
3874       of  supplying  the  said  canal  and  cuts,  or  any  part  thereof,  with 
Wi^I^Tand  water. 

^AviGATioN^    These  powers  were  continued  by  other  Acts,  and  by  an  Act  1  & 
Company    2  Geo.  4,  c.  xcvii.,  the  North  Wilts  Canal  Company  and  other  canal 
Swindon    companies  were  united  by  the  name  of  the  Company  of  Fro- 
^Company^^  fi^'^^iors  of  tlie  Wilts  and  Berhs  Canal  Navigation,  and  that  com- 
pany  was  empowered  to  maintain  the  canal  and  to  supply  it  with 
water,  the  words  used  being  nearly  the  same  as  those  in  the  old 
Act. 

The  canal  was  made,  and  from  the  year  1807  down  to  the 
year  1870  one  of  the  chief  sources  of  supply  of  water  to  the  summit 
level  was  a  stream  called  the  Wroughton  Stream.  In  the  year 
1807  the  Canal  Company  bought  a  mill  on  the  Wroughton  Stream, 
called  Wayte's  Mill,  for  the  purpose  of  obtaining  the  right  of  water, 
and  they  then  diverted  the  stream,  and  though  the  mill  was  no  longer 
used  as  such,  the  Canal  Company  claimed  rights  as  millowners. 

In  the  year  1866  a  company  was  formed  called  the  Swindon 
Waterworks  Company,  for  supplying  with  water  the  town  of 
Swindon,  having  a  population  of  7000  or  8000,  brought  there  of 
late  years  by  the  establishment  of  the  Great  Western  Railway 
Company's  works,  and  being  very  badly  supplied  with  water.  In 
fact  the  Canal  Company  had  for  several  years  before  1867  sold  the 
water  of  the  canal  to  the  railway  company,  for  the  use  of  the  town. 

The  Waterivorhs  Company,  in  1867,  bought  a  mill  called  Bed- 
ford's, the  wheel  of  which  was  turned  by  one  of  the  principal 
springs  which  flowed  into  the  Wroughton  Stream,  The  company 
pulled  down  the  mill  and  constructed  on  the  site  a  reservoir,  the 
effect  of  which  was  to  divert  into  this  reservoir,  and  out  of  the 
canal,  many  of  the  streams  which  used  to  flow  into  the  Wroughton 
Stream  and  thence  into  the  canal. 

During  the  severe  drought  of  1870  the  canal  was  so  insufficiently 
supplied  with  water  that  the  traffic  was  for  seven  weeks  stopped. 
The  Canal  Company  complained,  and  the  Waterivorhs  Company 
then  occasionally  (as  the  Canal  Company  alleged)  allowed  the 
water  to  flow  into  the  canal ;  but  since  November,  1873,  they  had, 
as  the  Canal  Company  alleged,  entirely  cut  off  the  flow. 

The  Canal  Company,  on  the  4th  of  January,  1871,  filed  the  bill 
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in  this  suit  to  restrain  the  Waterworks  Company  from  diverting  the  L.  JJ. 

springs  in  question  from  the  Wroughton  Stream,  1874 

The  Defendants  denied  many  parts  of  the  ease  made  by  the  wilt.s  and 

Plaintiffs,  the  conclusions  on  the  evidence  appearing  from  the  ^'^^ks  Canal 

judgments  of  their  Lordships.    They  admitted  that  they  intended  Company 

to  continue  the  diversion  of  the  springs  for  their  own  purposes  and  Swindon 

profits  whenever  the  demand  on  them  for  water  required  it,  though  ^q™ip^ni\  ^ 

they  denied  that  the  diversion  caused  any  loss  to  the  Canal  Com-   

pany.  They  denied  that  since  the  10th  of  February,  1871,  they 
had,  except  on  Sundays,  diverted  any  water  from  the  springs  into 
their  reservoir,  but  submitted  that  they  were  entitled  to  do  so. 

It  appeared  that  the  railway  had  carried  off  nearly  all  the  traffic 
from  the  canal,  and  that  in  1868  the  company  were  considering 
whether  the  canal  could  not  be  closed  and  the  assets  realised  and 
divided.    There  was,  however,  still  some  traffic  on  the  canaL 

The  Vice-Chancellor  Malins  dismissed  the  bill  with  costs  (1), 
and  the  Plaintiffs  appealed. 


(1)  1873.  Dec.  3. 

Sir  R.  Malins,  V.C.,  after  stating 
the  facts  of  the  case,  said  that 

The  litigation  raised  a  question  of  the 
utmost  public  importance,  because  if 
the  Plaintiffs  were  right,  it  followed 
that  this  Canal  Company,  and  every 
other  canal  company  with  similar 
powers — and  most  of  the  canal  com- 
panies had  such  powers — had  a  right 
to  interfere  with  the  use  of  water  to 
such  an  extent,  that  no  waterworks 
for  the  supply  of  the  inhabitants  of  a 
district,  or  for  any  other  useful  purpose, 
could  be  established  in  the  neighbour- 
hood of  a  canal  like  this  without  the  per- 
mission of  the  Canal  Company,  This, 
however,  depended  upon  the  powers 
given  by  the  Acts  of  Parliament.  One 
question  was  whether  those  Acts  gave 
the  company  the  rights  of  riparian 
proprietors.  His  Honour  entirely  agreed 
with  the  doctrines  laid  down  in  Bealey 
V.  Shaw  (6  East,  208) ;  Mason  v.  Hill 
<5  B.  &  Ad.  1) ;  Wright  v.  Howard  (1 


S.  &  S.  190)  ;  Miner  v.  Gilmour  (12 
Moo.  P.  C.  131) ;  Nutiall  v.  Bracewell 
(Law  Rep.  2  Ex.  1) ;  and  if  he  had 
come  to  the  conclusion  that  the  Canal 
Company  were  riparian  proprietors,  he 
should  probably  upon  the  evidence 
have  held  that  the  waterworks  com- 
pany were  not  making  an  ordinary  use 
of  the  water,  and  must  be  restrained. 
[His  Honour  then  proceeded  : — '] 
But  what  was  the  intention,  and 
what  must  I  assume  to  have  been  the 
intention,  of  the  Legislature  in  giving 
these  powers?  They  must,  in  1795, 
have  been  well  aware  that  the  popula- 
tion of  this  country  was  then  (as  it 
has  been  ever  since)  increasing,  and 
that  new  towns  would  be  established, 
and  new  districts  arise,  and  new  wants 
Avould  have  to  be  supplied^  and  among 
those  wants  one  of  the  most  important 
would  be  a  supply  of  water.  If  a 
riparian  proprietor  may  take  water  from 
the  channel  flowing  through  his  land 
for  the  purpose  of  his  cattle,  surely  he 
must  be  able  to  take  it  for  his  own  use. 
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L.  JJ. 

1874 

Wilts  and 
Berks  Canal 
Navigation 
Company 

V. 

Swindon 
Wateeworks 
Company. 


Mr.  J.  Pear  son  J  Q.C.,  and  Mr.  Boujpell,  for  the  Plaintiffs : — 

It  may  be  true  that  our  canal  is  not  very  prosperous,  but  that  is 
no  reason  why  we  should  be  deprived  of  our  rights.    We  admit 


or  for  the  use  of  his  family,  and  so 
forth.  Must  it  not  be  understood  that 
inasmuch  as  all  the  streams  in  this 
district  within  2000  yards  were  to  be 
used,  that  among  the  wants  that  were 
to  be  supplied  would  be  the  necessity 
of  supplying  water  to  human  beings 
massed  together  in  large  numbers? 
Therefore  I  do  not  read  this  power  to 
supply  the  canal  with  water  as  giving 
the  same  powers  which  a  riparian  pro- 
prietor would  have.  My  opinion  is, 
that  this  Canal  Company  has  not  such 
great  powers  as  a  riparian  proprietor, 
but  can  only  take  such  water  as  they 
can  find  after  it  has  been  applied  to  all 
the  purposes  for  which  mankind  in  the 
neighbourhood  may  require  it.  I  do 
not  mean  that  any  one  is  at  liberty  to 
divert  the  stream  altogether.  For 
instance,  in  this  very  case,  if  the 
Defendants  had  gone  to  the  very 
springs  in  question,  and  had  made  a 
channel  drawing  the  water  away  to 
another  river,  that  would  have  been  an 
improper  use  of  the  water.  That  would 
not  be  the  ordinary  use  of  the  water ; 
but  to  take  water  in  that  district  to 
supply  human  beings  living  in  that 
district,  seems  to  me  a  proper  use — as 
proper  as  any  to  which  it  could  be 
supplied,  and  one  which  I  must  assume 
the  Legislature  would  have  authorized, 
and  did  not  intend  to  interfere  with  by 
giving  these  powers  to  the  Canal  Com,' 
jpany.  Therefore,  in  my  opinion,  the 
right  given  by  the  original  Act  of 
Parliament  is  not  an  absolute  right  to 
take  all  the  water  ;  and  the  Legislature 
could  not  have  intended  that  after  this 
Act  was  passed  no  proprietor  of  a  spring 
in  the  neighbourhood  could  use  his 
spring  without  the  permission  of  this 


Canal  Company,  and  that  the  Canal 
Com'pany  could  say  that,  although  they 
might  not  want  the  water  at  one  time, 
they  might  want  it  hereafter. 

This  is  a  claim  of  a  monstrous  de- 
scription, and  a  claim  which  I  am  very 
sorry  this  company  ever  set  up,  and 
which  the  facts  shew  they  set  up  with- 
out any  justification ;  and  they  have 
carried  on  this  litigation  with  as  little 
justification  as  they  had  in  setting  up 
the  original  claim.  They  had  fallen 
into  decay,  and  the  necessity  for  the 
maintenance  of  this  canal  no  longer 
existed.  It  is,  therefore,  greatly  to  be 
deplored  that  those  having  the  manage- 
ment of  the  affairs  of  this  company  did 
not  pause  before  they  brought  a  case 
into  Court  with  regard  to  such  a  broken- 
down  business  as  this  is,  and  asked  me 
to  deprive  a  large  district  of  wholesome 
water  in  order  that  this  canal  may  be 
supplied  with  that  as  to  which  it  is  of 
very  little  importance  to  the  public  or 
to  themselves  whether  it  is  supplied  or 
not. 

If  there  is  any  doubt  upon  the  con- 
struction of  these  Acts  of  Parliament, 
what  conclusion  ought  any  Court  or 
person  to  come  to  ?  Here  are  springs 
affording  clear  water,  which  can  be 
turned  to  the  use  of  human  beings, 
keeping  them  in  health  and  vigour,  and 
turned  to  that  use  by  this  water  com- 
pany, for  a  laudable  purpose,  which  all 
mankind  approve ;  while  this  Canal 
Company,  to  whom  it  can  be  of  little 
use,  are  to  prevent  the  water  being 
supplied  for  this  purpose  in  order  that 
this  Canal  Com'pany  may  be  able  to 
carry  on  a  navigation  which  does  not 
exist,  except  in  the  fancies  of  those  who 
act  on  behalf  of  the  company.  On 
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that  we  only  felt  the  inconvenience  in  1870,  but  the  Defendants      L.  JJ. 

claim  a  right  to  take  this  water,  and,  if  they  can  do  so,  other  1874 

persons  may  take  other  streams,  and  the  canal  will  be  left  without  Wilts  and 

Berks  Canal 

 Navigation 

Company 


broad  principles,  my  opinion  is  that  it 
never  was  the  intention  of  the  Legisla- 
ture to  confer  on  this  company  greater 
powers  than  a  riparian  proprietor  has. 
My  opinion  is,  that  they  have  not  even 
the  powers  of  a  riparian  proprietor,  hut 
that  it  was  only  intended  to  give  them 
the  power  of  taking  such  water  as  they 
could  find  within  the  prescribed  limits 
which  was  not  wanted  for  the  other 
purposes  to  which  water  can  be  ap- 
pHed." 

[His  Honour  then  commented  on  a 
question  depending  on  the  construction 
of  the  Acts  of  Parliament  which  it  is 
not  necessary  for  the  purposes  of  this 
report  to  notice.  He  then  observed 
that  there  had  been  no  deficiency  of 
water  until  1870,  and  continued : — ] 

Under  those  circumstances,  was  it 
justifiable  in  them,  without  waiting  for 
further  experience,  to  file  this  bill? 
Would  it  not  have  been  well  to  have 
paused  before  entering  on  such  a  litiga- 
tion, in  order  that  they  might  see  what 
the  result  of  the  next  spring  or  summer 
would  be  ?  They  saw  that  the  water- 
works were  established,  not  only  for  the 
benefit  of  the  inhabitants  of  Neiv  and 
Old  Swindon,  but  for  the  benefit  of  the 
Great  Western  Company.  I  take  for 
granted  that  it  is  perfectly  well  known 
that  one  of  the  greatest  stations  on  the 
Great  Western  Bailway  is  Swindon, 
and  that  the  inhabitants  of  Swindon 
are  principally  servants  of  the  Great 
Western.  Company,  and  if  they  wanted 
the  water,  they  wanted  it  for  a  lawful 
and  proper  purpose,  and  one  of  the 
greatest  public  importance.  If  it  was 
for  the  railway,  it  was  that  they  might 
continue  the  traffic  for  the  benefit  of  the 
public,  and  if  it  was  for  the  use  of  the 


workmen,  it  was  that  the  traffic  might 
be  continued  also.  Therefore  it  is  im- 
material whether  the  Great  Western 
Company  or  the  inhabitants  o^  Swindon 
disconnected  with  the  railway  wanted 
the  water.  The  water  was  wanted,  and 
it  was  only  because  it  was  wanted  that 
it  was  taken.  There  is  no  suggestion 
in  the  evidence  that  this  was  a  wanton 
taking  of  the  water  for  the  purpose  of 
wasting  it,  but  it  was  taken  because  it 
Avas  wanted  for  the  greatest  of  all  pur- 
poses^—  the  maintenance  of  human 
beings  in  a  state  of  sound  health  and 
condition.  When  the  Canal  Company 
saw  that  the  water  was  wanted  for 
such  a  purpose  as  that,  and  that,  if 
they  had  it,  it  could  only  be  of  very 
little  use  to  them,  ought  they  not  to 
have  paused  before  entering  into  a  liti- 
gation such  as  this  ?  They  might  have 
paused,  even  if  they  had  been  in  a 
flourishing  condition  ;  but  it  seems  to 
me  rather  a  wanton  waste  of  the  funds 
which  they  have,  to  enter  upon  such  a 
litigation,  which  litigation  they  ought 
to  have  refrained  from.  There  is  not 
one  particle  of  evidence  to  shew  that 
there  was  any  deficiency  of  water  before 
1870— and  this  bill  was  filed  in  1871— 
nor  has  there  been  any  deficiency  of 
water  since  1870. 

[His  Honour  then  commented  on  the 
evidence,  and  said  that  in  his  opinion 
the  quantity  of  water  taken  was  abso- 
lutely insignificant,  and  made  no  appre- 
ciable difi'erence  to  the  navigation  of 
the  canal.  So  far  from  having  been  in 
want  of  water,  they  were  in  the  habit 
of  selling  water  to  the  railway  company. 
The  only  case  cited  which  had  any  sem- 
blance to  the  present  case  was  Medway 
Company  v.  Earl  of  Bomney  (9  C.  B. 
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L.J  J.      water.    There  is  no  occasion  for  us  to  prove  specific  damage: 
1874      Bonomi  v.  Backhouse  (1) ;  Wood  v.  Waud  (2).  As  to  the  necessities 
Wilts  and  of  the  inhabitants  of  Swindon,  let  them  buy  our  rights,  or  go  to 

^AviGATioN^  Parliament  for  powers  if  we  are  unreasonable. 

Company 

Swindon  ^^^^se,  Q.C.,  and  Mr.  Bristowe,  Q.C.,  for  the  Defendants : — 

^CoMPANY^^     We  have  bought  a  mill  and  its  rights,  and  we  can  take  the 
'  water.    We  have  done  nothing  which  we  were  not  entitled  to  do, 

and  we  have  done  no  real  injury  to  the  Plaintiffs.  The  sole  reason 
of  this  suit  is,  that  in  consequence  of  the  exorbitant  demands  of 
the  Canal  Comjpany,  the  Waterworhs  Comjoany  was  formed,  and 
the  Canal  Company  cannot  sell  the  water  which  they  had  never  any 
right  to  sell.  We  are  not  now  interfering  with  or  injuring  the 
canal.  The  Canal  Company  are  not  riparian  proprietors,  and  have 
only  power  to  use  the  water  for  the  purposes  of  their  canal,  and 
how  can  that  be  interfered  with  by  the  rightful  acts  of  other 
riparian  proprietors  ?  The  Plaintiffs  ought  not  to  have  allowed  us 
to  make  our  waterworks  if  they  thought  them  injurious :  Bochdale 
Canal  Company  v.  King  (3). 

Mr.  Pearson,  in  reply. 

Sir  W.  M.  James,  L.J. 

I  am  of  opinion  that  the  Plaintiffs  ought  to  succeed  on  the  ques- 
tion of  legal  right  which  is  asserted  by  this  bill. 

The  Plaintiffs,  many  years  ago,  obtained  an  Act  of  Parliament 
by  which  they  were  entitled  to  supply  this  canal  with  water  from 
the  streams  within  a  certain  distance  of  their  canal ;  among  which 


(N.S.)  575),  but  tliat  did  not  apply, 
"because  in  this  case  the  water  was  not 
vested  in  the  Canal  Company. 

His  Honour  was,  therefore,  of  opinion 
that  the  Canal  Company  had  not  the 
right  which  they  claimed ;  that  even  if 
they  had  it,  the  abstraction  by  the  De- 
fendants was  not  of  such  an  amount  as 
would  justify  the  complaint;  that, 
except  in  1870,  there  had  been  no 
deficiency,  and  that  tlie  Plaintiffs  had 


no  right  to  speculate  on  what  might 
happen  hereafter ;  that  the  Canal  Com- 
pany had  only  a  right  to  water  for 
their  canal,  and  could  not  otherwise 
interfere  with  any  riparian  proprietor, 
or  with  the  proper  and  beneficial  use 
of  water  in  the  district;  and  the  bill 
must  be  dismissed  with  costs.] 

(1)  E.  B.  &E.  622. 

(2)  3  Ex.  748. 

(3)  2  Sim.  (N.S.)  78. 
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streams  was  the  Wrougliton  Stream,    They,  about  the  beginning      l.  jj. 
of  this  century,  availed  themselves  of  their  powers  in  respect  of  i874 
the  Wroughton  Stream,  and  in  order  to  get  the  water  from  that  -wi^s^nd 
stream  they  acquired  by  purchase  a  mill  a  little  distance  from  the  "^^'^^^^'^q^^ 
line  of  the  canal,  and  they  made,  as  they  lawfully  might,  a  new  CoiiPANY 
channel  to  divert  the  water  into  their  canal  near  the  middle  of  the  Swind(x\ 
summit  level.    They  had  acquired  all  the  rights  of  a  riparian  ^cXANy"^' 

proprietor  with  regard  to  that  channel ;  and  they  also  acquired  all   

the  rights  of  a  riparian  proprietor,  which  up  to  the  time  of  the 
purchase  were  vested  in  the  then  owner  of  that  mill. 

Now,  it  is  the  right  of  a  riparian  proprietor  in  this  country  to 
prevent  any  other  riparian  proprietor  above  him  from  diverting 
the  stream  so  as  to  cause  that  stream  to  flow  otherwise  than  in  its 
accustomed  channel ;  and  he  has  a  right  to  have  the  natural  flow 
of  water  through  his  land  and  into  his  land,  and  into  his  artificial  ^ 
canal,  if  he  has  had  that  canal  for  a  sufficient  length  of  time, 
exactly  as  the  flow  has  existed  during  past  years.  All  streams,  \\o'^' 
eYor,  are  publici  juris,  and  all  the  water  flowing  down  any  stream 
is  for  the  common  use  of  mankind  who  live  on  the  banks  of  the 
stream ;  and  therefore  any  person  living  on  the  banks  of  the  stream 
has  an  undoubted  right  to  the  use  of  the  water  for  himself,  his 
family,  and  his  cattle,  and  for  all  ordinary  domestic  purposes, 
such  as  brewing,  washing,  and  so  on.  Those  are  the  common 
purposes  of  water  in  the  ordinary  mode  of  using  water. 

The  Defendants  in  this  case  are  a  waterworks  company  who, 
partly  from  public  motives  and  partly  for  private  profit,  have  been 
minded  to  supply  water  to  the  large  town  of  Swindon,  where,  by 
reason  of  the  works  of  the  railway,  a  large  population  has  been 
gathered  together.  The  Defendants  wish  to  use  and  divert  water 
for  the  purpose  of  supplying  those  towns.  That  is  not  a  purpose 
for  which  a  riparian  proprietor  is  entitled  to  take  the  water  from 
its  natural  course ;  and  the  Defendants  are  diverting  water  from 
the  stream  for  a  purpose  which  is  not  legal,  and  in  a  manner  which 
is  not  legal.  The  Plaintiffs,  being  below  the  Defendants  on  the 
stream,  have  a  right  to  say  to  the  Defendants  that  they  must  not 
divert  the  water  from  its  nataral  course ;  and  this  is  really  the 
question  of  right  for  the  Court  to  decide.  It  has  been  settled  that 
actual  pecuniary  damage  is  not  necessary  to  give  a  right  of  action 
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L.  JJ.     or  suit,  because  it  is  sufficient  to  shew  that  the  Defendants  are 
1874      interfering  with  that  which  is  a  right,  and  in  a  mode  which  may 
Wilts  and  give  a  future  legal  right  to  interfere  with  the  stream  when  it  may 
^AviGAKON^  be  wanted,  or  may  in  a  pecuniary  point  of  yiew  be  useful  to  the 
Company    riparian  proprietor  below.    I  am  of  opinion,  notwithstanding  the 
Swindon    decision  of  the  Yice-Chancellor,  that  there  is  a  clear  legal  right  in 
Company."^  the  Canal  Comfany,  whether  as  owners  of  the  canal,  or  as  owners 
of  the  stream  diverted  into  the  canal,  to  say  to  the  Defendants, 
"  You  must  let  the  water  flow  down  in  its  ordinary  course."  If 
we  were  now  trying  the  question  in  an  action  at  Law,  the  jury 
would  be  directed  by  the  Judge  to  find  a  verdict  for  the  Plain- 
tiffs, possibly  without  real  damages  (except  so  far  as  loss  was  in- 
curred in  the  year  1870),  but  with  sufficient  damages  to  shew  that 
there  was  a  legal  right  invaded,  and  the  Judge  would  hold  that 
the  Plaintiffs  were  justified  in  having  that  right  vindicated  by 
the  Courts  of  this  country. 

Then  it  is  said  that  this  Court  will  not  interfere  where  there  is 
no  substantial  damage  done.  In  point  of  fact,  it  appears  to  me 
that  in  the  year  1870  there  was  what  I  consider  substantial 
damage.  It  may  be  that,  from  the  small  amount  of  traffic,  there 
may  not  have  been  many  barges  anxious  to  travel  along  the  canal 
during  the  months  of  September,  October,  November,  and  De- 
cember, 1870.  Still,  if  the  canal  was  reduced  two  feet  or  three 
feet  below  its  proper  level  at  the  time  when  it  was  wanted  for 
the  purpose  of  navigation,  it  appears  to  me  that  that  would 
be  a  serious  damage  to  a  canal.  It  is  impossible  to  say  how 
many  barges  might  have  wanted  to  go  along  the  canal  at  that 
time. 

Then  it  is  said  that  the  Plaintiffs  might  diminish  that  evil  by 
dredging  ;  but  the  Defendants  have  no  right  to  tell  the  Plaintiffs 
how  and  at  what  time  they  are  to  dredge  their  canal.  It  was  not, 
in  my  opinion,  an  idle  complaint  on  the  part  of  the  Canal  Com- 
'pany  when,  in  the  year  1870,  they  said :  "  You,  the  Defendants, 
are  taking  the  water  away  from  us  so  as  to  make  our  canal  cease 
to  be  a  canal  during  those  months." 

But  the  Defendants  not  only  allege  that  there  was  no  damage,  but 
they  have  put  most  distinctly  and  clearly  on  their  answer  a  claim 
of  right  of  such  a  kind  as  to  make  it  absolutely  imperative  on  this 
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Court,  as  it  seems  to  me,  to  determine  the  question  of  right,  and     L.  J  J. 
to  declare  the  right  one  way  or  the  other ;  and,  as  the  matter  now  i874 
stands,  with  the  Bill  dismissed  by  the  Yice-Chancellor,  with  costs,  wilts  and 
it  is  an  adjudication  in  favour  of  the  Defendants  that  they  have  -^^^^j^^tion^ 
the  right  they  claim.  Compantt 

It  is  true  that  one  of  their  defences  is,  that  there  has  been  no  Swindon 
injury  to  the  Plaintiffs ;  but  it  appears  to  me  that  the  Plaintiffs  compTny^^ 
are  entitled  to  have  a  declaration  from  the  Court  that  the  De- 
fendants  are  not  at  liberty  to  divert  the  water  from  the  Wroughton 
Stream  into  their  reservoir  for  their  own  purposes  and  profits 
whenever  the  demand  on  them  for  water  requires  it. 

The  Canal  Comjpany,  however,  only  want  water  legally  as  a 
Canal  Company  for  the  purposes  of  navigation.  It  is  true  that  if 
they  have  surplus  water,  there  would  be  great  difficulty  in  saying 
whether  or  not  they  might  sell  it  to  other  persons.  That,  however, 
is  a  matter  as  between  them  and  the  other  persons  who  would  be 
injured  by  the  water  being  so  taken ;  but,  as  far  as  their  constitu- 
tion goes,  they  are  only  entitled  to  take  and  use  the  water  for  the 
purposes  of  navigation ;  and  the  surplus  must  be  the  surplus  which 
arises  casually  with  regard  to  the  water  they  have  so  taken.  There- 
fore it  would  be  right,  in  making  the  declaration  and  granting  the 
injunction,  not  to  grant  an  injunction  which  would  enable  the  Canal 
Company  to  play  the  part  of  the  dog  in  the  manger,  and  prevent 
the  Waterworks  Company  from  using  the  water  at  a  time  Avhen  the 
Canal  Company  are  turning  it  off  as  waste,  which  it  seems  has 
been  usually  the  case.  The  injunction  must  be  limited  to  restrain 
the  Defendants  from  so  diverting  the  water  as  to  cause  any  damage 
or  hindrance  to  the  navigation  of  the  canal.  That  is  all  it  is 
necessary  to  do  for  the  protection  of  the  right  to  the  one,  not 
unnecessarily  interfering  with  the  objects  of  the  other.  The 
Plaintiffs  have  succeeded  as  to  their  legal  right :  and  the  Defen- 
dants being  wrong,  the  Plaintiffs  must  have  the  costs  of  the  suit ; 
but  there  will  be  no  costs  of  the  appeal. 

Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  I  think  that  the  Canal  Company, 
having  purchased  land  on  the  banks  of  the  stream,  have  the  ordi- 
nary rights  of  riparian  proprietors  with  respect  to  that  stream.  I 
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L.  JJ.     am  also  of  opinion  that,  besides  the  ordinary  rights  of  a  riparian 
1874      proprietor,  they  have,  under  their  first  Act  of  Parliament  a  right  to 
WiltTand  tak^  the  waters  of  the  stream  for  the  purpose  of  supplying  their 
^AviGATioN^  canal  with  water  for  navigation.    I  agree  that  they  have  no  right 
Company    to  take  the  water  of  the  stream  for  other  purposes,  such  as  for  the 
Swindon    purpose  of  selling  it ;  and  that,  if  they  do  so,  any  person  lower 
^Company!^^  down  the  stream  who  was  prejudiced  by  being  deprived  of  the 

  water  would  probably  have  a  right  of  action  at  law  against  them. 

But  I  think  that,  if  they  took  the  water  into  their  canal  really  for 
the  purposes  of  navigation,  and  then  happened  to  have  a  surplus 
quantity  of  water  in  any  particular  place,  it  would  be  very  difficult 
to  say  that  they  might  not  legally  sell  that  surplus  quantity. 
That,  however,  is  quite  immaterial  for  the  purpose  of  this  suit ; 
for,  although  I  agree  they  have  the  ordinary  rights  of  a  riparian 
proprietor,  yet  this  suit  is  really  brought  in  respect  of  their  rights 
as  canal  proprietors  for  the  purpose  of  supplying  their  canal  with 
water, 

Now  the  argument  which  has  been  urged  upon  us,  and  which  is 
the  real  argument  to  be  considered,  is  this.  It  is  said  that  they 
are  only  enabled  to  take  the  water  for  the  purposes  of  supplying 
their  canal  with  water  for  navigation,  and  that  when  this  suit 
was  brought  (for  that  is  the  material  time)  they  did  not  want 
it  for  that  purpose,  and  therefore  they  ought  to  have  no  relief ; 
and  it  is  said  that  they  could  not  bring  an  action  at  law  for 
the  diversion  of  the  water,  unless  for  the  time  when  there  had 
been  a  diversion  which  took  away  water  which  they  wanted  for 
navigation.  If  that  was  so,  and  if,  instead  of  bringing  this  suit,  they 
had  brought  an  action  in  January,  1871,  after  the  diversion  of  the 
water  in  November,  1870,  at  a  time  when  they  did  want  it  (whether 
to  a  greater  or  less  extent  it  is  not  necessary  to  consider),  the  action 
might  have  been  maintained,  even  if  the  proposition  was  correct, 
that  they  could  not  maintain  the  action  unless  there  had  been  a 
diversion  of  the  water  at  the  time  when  they  wanted  it  for  the 
purposes  of  navigation. 

But  that  proposition  is,  in  my  opinion,  not  correct ;  for,  although 
the  Canal  Gomjpany  have  by  Act  of  Parliament  only  a  right  to 
take  the  water  for  the  purposes  of  navigation,  yet,  having  taken 
it,  and  having  legally  made  a  junction  between  the  stream  and 
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their  canal  for  the  hond  fide  supplying  their  canal  with  water,  in      L.  JJ. 
my  opinion  they  could  maintain  an  action  against  the  proprietor  1874 
above  who  illegally  diverted  the  water,  notwithstanding  that,  at   Wilts  and 
the  time,  they  did  not  actually  want  the  water  for  the  purposes  of  ^^vigation^ 
navigation.  Company 

The  test  is  this:  Supposing  the  person  who  had  so  diverted  Swindon 
the  water  had  done  so,  and  had  used  it  for  twenty  years,  could  ^compan\\^ 
he  have  claimed  a  right  ?  In  my  opinion,  he  clearly  could.  If 
he  had  kept  up  the  diversion  for  twenty  years,  although  they  never 
wanted  the  water,  yet,  when  they  came  to  want  it  at  the  end  of 
twenty-one  years,  having  allowed  him  to  divert  it,  their  right 
would  be  lost,  just  the  same  as  the  right  of  any  other  landed  pro- 
prietor would  be  lost.  For  the  purpose,  therefore,  of  maintaining 
their  right  they  would  be  entitled  to  bring  such  an  action. 

I  quite  agree  that  this  Act  of  Parliament  does  not  give  them 
the  entire  stream.  The  proprietors  above  are  not,  by  the  diversion 
of  the  stream,  deprived  of  the  rights  which  they  had ;  that  is  to  ' 
say,  all  the  rights  of  a  riparian  proprietor.  If  the  population  in- 
creases round  the  stream,  and  for  ordinary  purposes,  such  as  a 
riparian  proprietor  is  entitled  to  use  the  stream  for,  the  stream 
is  diverted,  the  company  would  have  no  remedy.  The  Act  of  Par- 
liament does  not  give  them  any  property  in  the  stream,  but  only 
a  right  to  make  a  junction  within  2000  yards  of  their  canal,  and  to 
take  all  they  can  properly  obtain,  subject  to  the  rights  of  the  pro- 
prietors and  millers  above  to  use  the  water  for  ordinary  purposes. 
If  the  proprietors  above  afterw^ards  seek  to  use  it  for  purposes 
for  which  they  are  not  entitled  to  use  it,  it  appears  to  me  that 
the  Plaintiffs  have  the  same  right  that  any  other  proprietor  along 
the  stream  would  have ;  that  is  to  say,  they  have  a  right  to  use 
the  stream  for  ordinary  riparian  purposes — a  right  to  use  it  for 
the  purpose  of  supplying  their  canal  with  water ;  and  having  these 
important  rights  on  the  stream,  they  are  entitled  to  say  that 
they  will  not  allow  a  person  above  to  acquire  rights  of  diversion 
which  may  deprive  them  of  the  means  of  exercising  their  own 
rights. 

It  is  quite  plain  (indeed,  I  do  not  know  that  it  is  disputed)  that 
the  diversion  of  the  water  of  a  stream  for  the  purpose  of  sending 
it  in  large  quantities  to  a  reservoir  to  supply  a  town  is  not  within 
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L.  jj.     the  right  of  a  riparian  proprietor.    To  my  mind,  it  follows,  that  at 
1874      the  time  when  this  suit  was  brought  the  Plaintiffs  might  have 
Wilts  and  maintained  an  action  at  law  for  diversion. 
^nIyL^tIon"^    Then  what  relief  ought  they  to  have  in  this  Court?    I  quite 
Company    agree  in  the  modification  which  the  Lord  Justice  has  proposed ; 
Swindon    and  the  fact  that  previously  to  bringing  this  suit  they  have  sold 
^CompAn?^  large  quantities  of  water,  makes  it  more  necessary  that  we  should 
~"      see  that  our  injunction  does  not  enable  them  to  get  water  for 
purposes  for  which  they  are  not  entitled  to  take  it*    On  the  same 
principle,  if  they  brought  an  action  at  law  for  the  diversion  of  the 
water,  though  they  might  maintain  the  action,  they  could  not 
allege  as  special  damage  that  they  had  been  deprived  of  large 
quantities  of  water  which  they  might  otherwise  have  sold  for 
profit.    They  could  not,  being  only  entitled  to  the  water  for  navi- 
gation, have  recovered  damages  for  that  which  prevented  them 
from  having  the  water  for  other  purposes. 


Minutes  : — Declare  that  the  Defendants  are  not  entitled  to  divert  into  their 
reservoir  the  waters  of  the  Wroughton  Stream.  Kestrain  the  Defendants  from, 
diverting  into  their  reservoir  the  waters  of  the  several  springs  which  unite  and 
become  the  Wroughton  Stream,  or  the  waters  of  the  said  stream  so  as  to  interfere 
with  the  supply  of  water  required  by  the  Plaintiffs  for  the  navigation  of  the  canal. 
Defendants  to  pay  the  costs. 

Solicitors  for  the  Plaintiffs:  Messrs.  T.  White  &  Sons,  for  Mr, 
H.  C,  Crowdy,  Highworthj  Wilts, 

Solicitor  for  the  Defendants :  Mr.  J,  Crowdy^  for  Messrs.  Toim- 
send  &  Ormond,  Swindon. 
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LEECH  V.  SCHWEDER.  l.  jj. 

[1873   L.    100.]  ^ 

^  .  ^  .  A^il  18, 20, 

Light  and  Air — Grant — Covenant  for  Quiet  Enjoyment — Injunction  against  25. 

Breach  of  Covenant — Proof  of  Damage — Easement — Practice — Surveyor   

appointed  by  Court. 

There  is  no  difference  in  tlie  right  of  an  owner  of  land  to  the  ordinary- 
easement  of  light,  whether  it  is  acquired  by  twenty  years'  user  or  by  grant 
from  the  owner  of  the  servient  tenement;  and  if  the  grant  is  accompa- 
nied by  a  covenant  for  quiet  enjoyment  of  the  premises,  such  covenant  does 
not  enlarge  the  right  of  the  covenantee  so  as  to  entitle  him  to  an  injunction 
in  equity  to  restrain  an  obstruction  where  the  damage  is  not  sufficient  to 
enable  him  to  maintain  an  action  at  law. 

But  it  is  otherwise  where  the  right  to  light  claimed  is  not  the  ordinary 
easement,  but  a  special  right  created  by  tbe  covenant ;  in  which  case  a  Court 
of  Equity  will  grant  an  injunction  without  regard  to  the  amount  of  damage. 

Where  the  Court  was  not  satisfied  from  the  evidence  whether  the  wall 
proposed  to  be  built  by  the  Defendant  would  or  not  be  a  material  obstruction 
to  the  Plaintiffs'  lights,  the  Court  directed  a  temporary  screen  to  be  erected 
to  the  height  of  the  proposed  wall,  and  appointed  a  surveyor  to  report  on  the 
effect. 

This  was  an  appeal  from  a  decree  of  tlie  Master  of  the  Eolls. 

The  Plaintiffs  were  W.  Leech  and  W.  H.  Bodwell,  cigar  manufac- 
turers and  occupiers  of  a  warehouse  and  premises  in  St  Mary  Axe, 
in  the  City  of  London. 

The  land,  on  which  the  warehouse  had  been  recently  erected, 
was  demised  to  William  Haynes  by  the  Master  and  Wardens  of  the 
Skinners  Company  by  an  indenture  of  lease  of  the  1st  of  February, 
1866,  for  a  term  of  eighty  years  from  the  25th  of  March,  1865. 
The  premises  were  demised  "  with  all  lights,  easements,  advan- 
tages, and  appurtenances  whatsoever  thereto  belonging  or  in  any- 
wise appertaining;'*  and  the  indenture  contained  a  covenant  by 
the  Skinners  Company  with  the  lessee,  his  executors,  adminis- 
trators, and  assigns,  that  the  lessee,  his  executors,  administrators, 
and  such  assigns  as  by  the  Skinners  Company  should  be  allowed, 
"  might  peaceably  and  quietly  have,  hold,  use,  occupy,  possess, 
and  enjoy  the  said  premises  during  the  said  term  without  any  let, 
suit,  trouble,  molestation,  hindrance,  or  disturbance  whatsoever  of, 
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L.  JJ.     from,  or  by  the  said  Master  and  Wardens,  their  successors  or 
1874      assigns,  or  any  person  or,  persons  claiming  under  or  in  trust  for 
Leech      them  or  any  of  them." 

-HWEDER  SOth  of  August,  1868,  W,  Eaynes,  with  the  consent  of 

  the  Skinners  Company,  demised  the  warehouse  and  premises,  with 

the  same  general  words,  to  the  Plaintiffs  for  a  term  of  twenty-one 
years  from  the  25th  of  December,  1868,  at  the  rent  of  £557. 

The  principal  rooms  in  the  basement,  ground  floor,  and  first  floor 
of  the  Plaintiffs'  warehouse  w  ere  lighted  by  a  skylight  in  the  roof  of 
the  building.  There  was  a  large  opening,  or  well,  in  the  floor  of 
the  first  floor  and  ground  floor  rooms  which  admitted  the  light 
from  the  skylight  to  the  rooms  below. 

There  were  also  back  windows  to  some  of  the  rooms  on  the  first 
and  second  floors  of  the  building. 

The  building  which  stood  on  the  same  site  before  the  Plaintiffs' 
warehouse  was  built,  was  lighted  in  the  same  way,  and  the  light 
had  been  enjoyed  uninterruptedly  in  that  manner  for  more  than 
forty  years. 

The  Defendant,  J.  E.  Schweder,  had  recently  taken  the  piece  of 
land  adjoining  the  Plaintiffs'  warehouse  under  an  agreement  for  a 
lease  from  the  Skinners  Comjpany,  and  had  commenced  to  erect  a 
building,  the  plans  of  which  had  been  approved  by  the  company. 
In  so  doing  he  raised  the  party- wall  between  his  premises  and 
those  of  the  Plaintiffs  above  the  height  to  which  it  had  been  built 
by  the  Plaintiffs,  and  continued  it  beyond  the  Plaintiffs'  building. 
The  Plaintiffs  alleged  that  the  Defendant  by  this  wall  obstructed 
the  light  coming  to  the  skylight  and  back  windows  of  the 
Plaintiffs'  warehouse,  and  they  filed  the  present  bill  to  restrain 
him  from  interfering  with  their  ancient  lights.  When  the  bill 
was  filed  the  wall  complained  of  had  been  raised  about  fifteen  feet 
above  the  original  height,  and  the  Defendant  proposed  to  raise  it 
to  the  height  of  about  fifteen  feet  more. 

The  Defendant,  in  his  answer,  denied  that  the  new  wall,  which 
was  to  the  north  of  the  Plaintiffs'  skylight,  in  any  way  obstructed 
the  light  coming  to  the  Plaintiffs'  skylight  or  back  windows,  and 
he  claimed  the  right  of  erecting  it  as  high  as  he  pleased. 

On  the  5th  of  August,  1873,  an  interim  injunction  was  granted 
by  the  Lord  Chancellor  (Lord  Selborne),  restraining  the  Defen- 
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dant  from  proceeding  with  his  building  till  the  hearing  of  the 
cause. 

Both  parties  entered  into  evidence  as  to  the  effect  of  the  new 
wall  in  obstructing  the  light  coming  to  the  skylight  and  back 
windows  of  the  Plaintiffs'  house ;  but  the  Plaintiffs  failed  to  shew 
that  the  wall,  so  far  as  it  had  been  already  constructed,  caused  a 
material  obstruction.  The  Master  of  the  Kolls,  howeyer,  was  of 
opinion  that  it  was  not  necessary  for  the  Plaintiffs  to  prove  sub- 
stantial injury,  and  accordingly  granted  a  perpetual  injunction 
restraining  the  Defendant  from  erecting,  or  permitting  to  remain, 
any  wall  or  other  building  which  should  molest,  hinder,  or  disturb 
the  Plaintiffs  in  the  enjoyment  of  all  those  lights  belonging  or  in 
any  way  appertaining  to  their  warehouse  (1).  From  this  decision 
the  Defendant  appealed. 


L.  JJ. 

1874 

Leech 

V, 

SCHWBDEB. 


(1)  1874.  Jan.  21. 
Sir  G.  Jessel,  M.R.  : — 

How  this  case  would  have  stood  if 
the  Skinners  Company  had  not  been 
the  owners  both  of  the  Plaintiffs'  ware- 
house and  of  the  land  on  which  the 
Defendant  is  about  building  a  ware- 
house or  offices,  I  have  no  occasion  to 
say ;  but  on  the  facts  as  they  now  appear, 
and  having  regard  to  the  circumstances 
to  which  I  shall  call  attention,  and 
what  I  consider  the  settled  law,  I  am 
bound  to  grant  the  Plaintiffs  an  injunc- 
tion, limited  in  the  way  I  will  men- 
tion. 

The  Plaintiffs  are  underlessees,  hav- 
ing a  lease  of  Mr.  Haynes,  who  is  him- 
self the  lessee  of  the  Skinners  Com- 
pany of  a  warehouse  in  St.  Mary  Axe. 
The  Defendant  has  an  agreement  for  a 
lease  from  the  same  Skinners  Company 
of  an  adjoining  piece  of  land,  on  which 
he  is  about  to  erect  a  building  of  con- 
siderable height  and  importance,  and 
the  question  I  have  to  decide  is,  whe- 
ther the  Plaintiffs  are  entitled  by  in- 
junction to  restrain  the  Defendant 
from  carrying  up  the  building  to  such 
a  height  as  will  disturb  or  molest  them 


in  the  enjoyment  of  their  rights  in  this 
warehouse  which  were  granted  to  them 
by  the  lease  to  Haynes. 

First  of  all  I  will  state  my  view  of 
the  case,  independently  of  the  facts. 
In  my  view  this  case  is  to  be  tried 
precisely  in  the  same  way  as  if  Haynes 
was  Plaintiff  and  the  Skinners  Com- 
pany were  Defendants.  My  reason 
for  that  view  is  this :  The  Plaintiffs 
have  got  under  Haynes  all  the  rights 
for  this  purpose  that  Haynes  possessed. 
The  Defendant  claims  under  the  Skin- 
ners Company  by  agreement,  and,  as 
appears  even  from  the  plan  to  the 
agreement  with  the  Skinners  Company, 
had  notice,  at  the  time  he  entered  into 
the  agreement,  of  the  tenancy  of  the 
Plaintiffs;  besides  which  he  has  not 
pleaded  want  of  notice.  The  result, 
therefore,  is,  that,  having  obtained  the 
land  with  notice  of  the  Plaintiffs' 
rights,  he  cannot  in  this  Court,  whether 
the  covenant  did  or  did  not  run  with 
the  land,  say  that  he  is  not  as  fully 
bound  as  the  original  covenantors.  Of 
course  I  allude  to  the  doctrine  laid 
down  in  Tulk  v.  Moxhay  (2  Phil.  774) 
and  subsequently  in  Western  v.  MacDer- 
mott  (Law  Rep.  2  Ch.  72).  Assuming 
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The  Attorney-General  (Sir  i?.  Baggallay),  and  Mr.  Dundas  Gar- 
diner, for  the  Appellant : — 

As  far  as  the  actual  amount  of  damage  which  has  been  proved 


then  that  we  had  Haynes  as  Plaintiff 
and  the  Skinners  Company  as  Defen- 
dants, I  find  that  the  SJcinners  Com- 
pany have  hy  deed,  namely,  by  this 
lease,  granted  to  Haynes  this  ware- 
house, "  together  with  all  yards,  areas, 
ways,  paths,  passages,  waters,  water- 
courses, lights,  easements,  advantages 
and  appurtenances  whatsoever  there- 
to belonging  or  in  anywise  apper- 
taining," for  eighty  years  from  the 
25th  of  March,  1865.   Now  it  is  ad- 
mitted by  the  Defendant  that  the 
warehouse  of  the  Plaintiffs  is  exactly 
in  the  same  state  now  as  regards  lights 
as  it  was  at  the  date  of  this  lease  on 
the  1st  of  February,  1866.    There  can 
be  no  question,  therefore,  that  the 
SJcinners   Company  granted  to  the 
Plaintiffs  all  the  lights  which  are  now 
in  the  warehouse.    In  addition  to  that 
express  grant  there  was  a  covenant 
which  contained  these  words :  that 
the  lessee  "  shall  and  may  peaceably 
and  quietly  have,  hold,  use,  occupy, 
possess,  and  enjoy  the  said  premises 
during  the  said  term  without  any  let, 
suit,  trouble,  molestation,  hindrance, 
or  disturbance  whatsoever  of,  from,  or 
by  the  said  Master  and  Wardens,  their 
successors  and  assigns,  or  any  person  or 
persons  claiming  under  or  in  trust  for 
them  or  any  of  them."    The  Defen- 
dant claims  under  them,  and  therefore 
there  is  an  express  covenant  binding  on 
the  Defendant  that  whatever  has  been 
granted  shall  be  enjoyed  without  any 
molestation  or  disturbance  whatsoever. 
It  appears  to  me,  therefore,  that  the 
question  I  have  to  try  is,  whether  the 
acts  of  the  Defendant  amount  to  moles- 
tation or  disturbance  of  the  rights  so 
granted  to  the  Plaintiffs,  not  forgetting 


that  in  the  construction  of  this  instru- 
ment I  am  bound  to  give  it  the  con- 
struction most  favourable  to  the  Plain- 
tiffs and  least  favourable  to  the  De- 
fendant, putting  the  Defendant  in  the 
position  of  grantor. 

That  being  the  position  of  matters,  I 
think  it  is  not  incumbent  upon  me  to 
decide  whether  the  molestation  or  dis- 
turbance is  of  so  substantial  a  character, 
or  likely  to  become  of  so  substantial  a 
character,  as  to  prevent  the  comfortable 
enjoyment  of  the  Plaintiffs'  warehouse, 
or  the  proper  use  of  it  for  the  purposes 
of  their  business.  I  think  I  must  decide 
whether  there  is  any  molestation  or 
disturbance  at  all;  but  if  I  come  to 
the  conclusion  that  there  is  such  moles- 
tation or  disturbance,  then,  according 
to  the  law  as  I  consider  settled  by  the 
authorities  I  shall  refer  to,  I  am  bound 
to  grant  this  injunction. 

Now  what  are  the  facts  ?  It  is  no 
use  to  go  through  the  long  affidavits  in 
this  case,  because  any  one  looking  at 
the  plans  and  reading  two  or  three  of 
the  affidavits,  with  the  assistance  of  the 
photographs  and  a  foot  rule — all  which 
assistance  I  have  enjoyed — cannot  come 
to  any  other  conclusion  than  that  there 
is  some  sensible  and  appreciable  inter- 
ference with  the  lights  of  the  Plaintiffs. 
Tliere  are  two  sets  of  lights  interfered 
with.  The  first  is  a  large  skylight  at 
the  top  of  the  room  which  seems  to  be 
used  for  the  manufacture  of  cigars, 
and  the  others  are  the  back  windows, 
as  to  which  the  interference  is  purely 
lateral.  As  regards  the  skylight,  the  wall 
has  at  present  been  carried  on  for  about 
fifteen  feet  above  the  skylight,  that  is, 
above  the  horizontal  section  where  the 
skylight  begins.    It  is  attempted  to  be 
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by  the  Plaintiffs,  we  may  conclude  from  the  judgment  of  the 
Master  of  the  EoUs  that,  if  this  had  been  a  case  of  ordinary 
ancient  lights,  he  did  not  think  that  such  damage  had  been  shewn 
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said  that  the  injury  is  not  appreciable 
or  sensible.  We  bave  a  great  deal  of 
evidence  on  both  sides,  a  great  deal  of 
evidence  of  experts,  and,  as  is  not  un- 
common, the  experts  for  the  Plaintiffs 
take  one  view,  and  the  experts  for  the 
Defendant  take  another.  But  I  cannot 
help  seeing  that  the  Defendant's  ex- 
perts, although  occasionally  using  lan- 
guage wb'ch  seems  to  imply  that  there 
is  no  interference  whatever,  rather 
confine  their  remarks  to  the  substantia- 
lity of  the  interference  in  the  sense  of 
interfering  with  the  Plaintiffs  in  carry- 
ing on  their  business.  The  Plaintiffs' 
witnesses  go  the  whole  length  in  the 
other  direction,  and  not  only  assert  a 
substantial  interference  with  the  light, 
but  say  it  is  so  great  as  to  interfere 
with  the  proper  carrying  on  of  the 
business,  so  as  to  bring  it  within  the 
cases  relating  to  nuisance.  My  con- 
clusion is  that  there  is  a  sensible  and 
appreciable  interference,  and  that  it  is 
a  case  of  some  actual  damage;  but, 
for  reasons  I  am  going  to  give,  it  is 
not  incumbent  upon  me  to  decide  as 
to  what  is  the  extent  of  that  actual 
damage. 

As  regards  the  back  windows,  I  con- 
sider that  even  the  witnesses  for  the 
Defendant  admit  diminution  of  light ; 
and,  without  going  through  the  details 
of  the  evidence,  it  is  sufficient  to  say 
that  I  have  arrived  at  the  conclu- 
sion that  there  is  molestation,  hind- 
rance, and  disturbance  of  the  rights 
granted  by  the  Skinners  Company. 

The  next  question  is,  what  is  the  law 
of  the  Court  on  that  subject?  I  have 
been  pressed  by  the  Defendants  very 
properly  (and  not  at  all  at  too  great  a 
length)  with  considerations  as  regards 


the  seriousness  of  the  consequences 
to  them  and  the  public  generally  if  I 
adopt  the  view  that,  without  proving 
so  great  an  extent  of  damage  as  would 
entitle  the  Plaintiffs  to  damages  in  an 
ordinary  case  of  nuisance,  an  injunction 
ought  to  be  granted  in  this  case.  I  am 
not  at  liberty  to  take  those  considera- 
tions into  account.  No  principle  can 
be  more  sacred  than  that  a  man  shall 
be  compelled  to  perform  his  contract. 
In  all  cases  where  a  Court  of  Equity 
has  jurisdiction  to  enforce  the  specific 
performance  of  contracts,  and  persons 
voluntarily,  without  any  fraud,  acci- 
dent, or  mistake,  enter  into  contracts, 
the  jurisdiction  should  be  exercised. 
Again,  if  it  is  not  distinct  specific  per- 
formance, but  that  kind  of  relief  which 
is  given  where  the  contract  has  been 
substantially  performed,  namely,  by  re- 
straining a  breach  of  some  covenant 
in  a  deed  of  grant  or  lease  or  other 
document  of  title  by  which  or  under 
which  the  possession  is  changed  and 
enjoyed — in  all  those  cases  the  Court 
enforces,  not  exactly  specific  perform- 
ance, but  prevents  a  breach  of  the 
covenant  by  the  party  entering  into 
the  agreement  in  aid  of  the  enjoy- 
ment and  possession  granted  to  the 
other  party.  That  has  been  the  course 
universally  pursued  from  the  earlier 
cases,  where  a  farmer  was  prevented  by 
injunction  from  taking  hay  or  straw 
off  the  land  when  he  covenanted  merely 
that  all  the  hay  and  straw  should  be 
used  on  the  land,  to  the  more  recent 
cases,  where  persons  have  been  restrained 
from  building  on  the  land.  The  Courts 
have  uniformly  adopted  the  principle 
that  in  all  these  cases  an  injunction 
will  be  granted,  so  as  to  make  the  per- 
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as  would  justify  the  Court  in  interfering ;  but  he  distinguished 
the  case  on  the  ground  that  there  was  an  express  grant  of  lights, 
and  also  a  coyenant  for  quiet  enjoyment.    But  there  is  no  other 


son  who  has  entered  into  tlie  contract 
specifically  perform  it,  and  not  break 
the  covenant  he  has  entered  into.  As 
was  said  in  Lumley  v.  Wagner  (1  D.  M. 
&  Gr.  604),  the  extent  to  which  that 
jurisdiction  has  been  exercised  is  not 
to  be  abandoned.  I  should  be  disposed 
to  go  further  if  I  had  the  power,  and 
extend  the  jurisdiction,  in  cases  of 
specific  performance,  very  much  beyond 
what  it  has  been  the  habit  of  the  Court 
of  Chancery  to  do. 

Now  how  does  the  matter  stand  on  the 
authorities  as  to  granting  injunctions  in 
cases  of  covenant  ?  It  is  clearly  esta- 
blished by  authority  that  there  is  suffi- 
cient to  justify  the  Court  interfering 
if  there  has  been  a  breach  of  the 
covenant.  It  is  not  for  the  Court, 
but  the  Plaintiffs,  to  estimate  the 
amount  of  damage  that  arises  from  the 
injury  inflicted  upon  them.  The  mo- 
ment the  Court  finds  that  there  has 
been  a  breach  of  the  covenant,  that  is 
an  injury,  and  the  Court  has  no  right 
to  measure  it,  and  no  right  to  refuse  to 
the  Plaintiff  the  specific  performance 
of  his  contract,  although  his  remedy 
is  that  which  I  have  described.  Upon 
that  we  are  not  without  authority. 
Tipping  v.  Eckersley  (2  K.  &  J.  270) 
was  decided  by  Lord  Eatherley  when 
Vice-Chancellor,  and  what  he  says  as 
to  the  law  at  page  273  is  this :  "  It  was 
admitted,  and  could  scarcely  be  other- 
wise, that  had  the  deed  contained  a 
covenant  on  the  part  of  the  Defendants 
not  to  pour  hot  water  into  the  brook, 
the  question  of  the  degree  of  heat 
would  have  been  immaterial,  the 
question  of  damages  would  have  been 
one  not  necessary  to  be  tried,  and 
the  Court  would  restrain  at  once.  The 


question  is,  whether  this  covenant  is 
not  identical ;  whether,  if  I  demise  a 
given  portion  of  a  given  thing,  and 
covenant  for  the  free  use  and  enjoy- 
ment of  it  in  the  state  in  which  it 
exists  at  the  time  of  the  demise,  I  do 
not  covenant  in  effect  that  I  will  not 
interfere  or  intermeddle  in  any  way 
with  the  state  of  things  as  then  exist- 
ing." 

A  similar  point  came  before  my  prede- 
cessor in  the  case  of  BicJcenson  v.  Grand 
Junction  Canal  Company  (15  Beav. 
260).  The  observations  I  refer  to  are  to 
be  found  at  page  270 :  "  If  it  be  a  con- 
tract duly  entered  into  between  the 
parties,  it  is  no  answer  to  a  violation  of 
it  to  say,  that  it  will  not  inflict  any  in- 
jury upon  one  of  the  contracting  parties. 
If  the  Plaintiffs  have  purchased  from 
the  company  a  right  to  preserve  the 
waters  in  the  rivers  Bulbourne  and 
Oade  from  being  diverted  in  any  other 
manner  than  as  diverted  at  the  passing 
of  the  Act  of  58  Geo.  3,  it  is  no  answer 
to  them  to  say,  that  the  diversion  pro- 
posed will  not  be  injurious  to  them,  or 
even  to  prove  that  it  may  be  beneficial 
to  them.  It  is  for  them  to  judge  whether 
the  agreement  shall  be  preserved,  so 
far  as  they  are  concerned,  in  its  inte- 
grity, or  whether  they  shall  permit  it 
to  be  violated." 

Those  judgments  appear  to  me  to  be 
founded  on  sound  principle.  The  party 
entitled  to  the  benefit  of  the  contract 
must  be  the  sole  judge  of  the  extent  to 
which  he  will  permit  it  to  be  violated. 
It  is  the  business  of  the  Court  to  en- 
force the  contract,  and  in  such  a  manner 
as  the  ordinary  jurisdiction  of  the  Court 
enables  the  Court  to  enforce  it. 

There  is  another  case  on  the  subject, 
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grant  here  than  the  grant  of  the  ordinary  easement  which  is 
granted  with  a  tenement,  and  the  right  in  no  way  differs  from 
that  which  may  be  acquired  by  twenty  years*  user.    The  covenant 


which,  although  not  going  so  far  in 
expression,  is  a  good  illustration  of 
what  has  occurred  in  this  case.  I 
refer  to  Western  v.  MacDermott  (Law 
Eep.  1  Eq.  499  ;  2  Ch.  72).  That 
was  a  case  of  a  contract  or  covenant 
not  to  build.  I  must  say,  on  looking 
at  the  case,  and  without  meaning  to 
reflect  on  the  parties,  that  the  conduct 
of  the  Plaintiff  looks  rather  unneigh- 
bourly. All  his  neighbour  had  done 
was  to  throw  out  a  bow  window  at  the 
back  of  his  house  eight  feet  beyond  the 
wall,  which  to  a  very  slight  extent  un- 
doubtedly interfered  with  the  Plain- 
tiffs enjoyment  of  the  breakfast-room 
on  the  same  level.  It  was  alleged  that 
the  projection  of  eight  feet  would  inter- 
fere with  the  light  of  the  room.  In  that 
case  (Law  Eep.  1  Eq.  505)  the  Master  of 
the  EoUs  says  that  that  would  not  have 
been  sufficient  to  restrain  the  Defendant 
on  the  ground  of  nuisance.  "  This  suit 
could  not,  in  my  opinion,  have  been 
maintained  on  the  ground  of  obscuring 
ancient  lights."  .  .  .  *'  I  am  of  opinion 
that  the  next-door  neighbour  could  not, 
in  ordinary  circumstances,  complain  of 
this  as  such  an  injury  to  him  as  he 
was  entitled  to  stop ;  but  at  the  same 
time  I  am  of  opinion,  on  the  evidence, 
that  notwithstanding  this,  the  injury 
done  to  the  two  houses  adjoining  No.  9 
is  substantial.  In  the  case  of  the 
Plaintiff's  house,  it  intercepts  the  early 
rays  of  the  sun,  and  it  also  partially 
obstructs  the  view  from  his  window; 
and  I  have  no  doubt  it  would  make 
his  house  and  the  house  on  the  other 
side  less  sought  after  than  others  in  the 
row,  and  lower  their  value  in  the  mar- 
ket to  an  appreciable  extent,  though 
I  should  infer  from  the  evidence  pro- 


bably not  to  any  very  considerable 
extent."  Therefore  the  Master  of  the 
Eolls  was  of  opinion  that  it  was  sub- 
stantial, but  small ;  and  he  granted  the 
injunction,  expressly  saying  that  he 
would  not  have  granted  it  had  there 
been  no  contract.  When  it  went  before 
the  Lord  Chancellor  Chelmsford  on 
appeal,  it  was  put  to  him,  that  on  the 
evidence  the  damage  was  very  trifling 
indeed,  and  that  the  Master  of  the 
Eolls  was  not  right  in  saying  that  there 
was  substantial  damage  at  all ;  there- 
fore he  was  asked  to  dissolve  the  injunc- 
tion. Though  he  was  in  favour  of  the 
Appellants  on  the  evidence  that  there 
was  no  substantial  damage,  he  would  not 
dissolve  the  injunction;  and  he  says 
(Law  Eep.  2  Ch.  75) :  "  The  Defendant, 
in  the  next  place,  says  that,  admitting 
the  addition  to  his  house  to  be  a  viola- 
tion of  the  covenant,  yet  equity  will  not 
interfere,  as  the  Plaintiff  has  not  sus- 
tained, nor  is  likely  to  sustain,  any 
actual  damage  thereby.  Whether  this 
ground  of  non-interference  by  equity  can 
be  applicable  ^to  a  case^  of  this  peculiar 
description  may  be  a  matter  deserving 
of  some  consideration.  The  object  of  the 
covenant  was  to  prevent,  for  all  future 
time,  any  obstruction  to  the  view  from 
the  backs  of  the  houses  by  buildings  or 
trees  above  a  certain  height"  ..."  If, 
then,  it  were  necessary  to  wait  until 
*  substantial  injury '  (to  use  the  words 
of  the  Master  of  the  Eolls)  were  sus- 
tained, that  period  might  never  anive, 
although  violations  of  the  covenant 
might  be  continually  occurring,  and 
the  owners  of  the  houses  would  never 
be  in  a  situation  to  invoke  the  interpo- 
sition of  this  Court  to  prevent  the 
breach  of  a  covenant  intended  solely 
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for  quiet  enjoyment  is  only  for  the  enjoyment  of  the  premises 
comprised  in  the  grant,  and  does  not  extend  the  covenantee's  right 
to  light,  although  it  gives  him  an  additional  remedy.  In  such  a 
case  the  Plaintiffs  must  shew  substantial  damage  before  they  could 
maintain  an  action  at  law,  and  there  is  no  difference  in  this  respect 
between  equity  and  law.  If  the  lights  secured  by  the  covenant 
were  of  a  special  nature,  the  case  would  be  different.  In  that 
case  the  Court  might  not  regard  the  quantum  of  damage  if 
the  covenant  were  broken :  Ingram  v.  Morecroft  (1) ;  Booth  v. 
Alcoeh  (2) ;  City  of  London  Brewery  Company  v.  Tennant  (3) ;  Kelk 
V.  Pearson  (4). 


for  their  benefit.  But  it  is  unnecessary 
to  determine  this  question,  because 
there  is  evidence,  upon  which  the  Court 
may  fairly  act,  that  actual  damage  will 
be  produced  by  the  Defendant's  build- 
ing diminishing  the  value  of  the  Plain- 
tifif's  house."  That  is,  diminishing  it 
to  some  slight  extent,  although  not 
substantially.  It  was  not  for  the  Lord 
Chancellor  to  say,  that  even  if  no 
damage  were  proved  it  would  do ;  but 
it  was  sufficient  for  him  to  say,  that  if 
damage,  although  not  substantial,  were 
proved,  it  would  certainly  do. 

In  that  state  of  the  authorities,  I 
think  it  is  plain  that  if  the  Plaintiffs 
establish  that  they  have  a  grant  of  all 
the  lights  of  the  house,  and  if  the  De- 
fendant is  interfering  with  or  obstruct- 
ing any  of  the  lights  so  as  to  commit  a 
breach  of  the  contract  as  to  quiet  enjoy- 
ment, they  are  entitled  to  the  aid  of 
this  Court.  It  was  pressed  upon  me 
that  such  a  decision  would  be  extremely 
inconvenient  not  only  to  the  Defendant 
in  this  case,  but  to  persons  in  general 
who  build  houses  in  rows  and  grant 
leases  to  persons  who  purchase  one  or 
more  of  those  houses.  This  Court  has 
nothing  to  do  with  that.  If  persons 
are  so  careless  or  so  oblivious  of  their 
interests  that  they  choose  to  enter  into 
contracts  which  are  inconvenient  to 
tliem,  that  is  no  reason  why  the  Court 


should  not,  at  the  instance  of  the  other 
party,  enforce  it.  It  may  be  incon- 
venient and  injurious  to  the  thinners 
Company  that,  having  granted  a  lease 
with  all  the  lights,  they  are  not  allowed 
to  build  on  their  adjoining  land  to  the 
extent  of  obstructing  one  of  those 
lights,  though  the  use  of  that  one  is 
not  necessary,  or  even  perhaps  desir- 
able, for  the  tenant  of  the  house  to 
which  the  privilege  is  affixed.  I  have 
nothing  whatever  to  do  with  that ;  I 
must  construe  the  contract  as  I  find  it. 
The  result  will  therefore  be,  that  I 
must  grant  an  injunction  restraining 
the  Defendant  from  erecting  or  continu- 
ing any  wall  or  other  building  which  will 
molest,  hinder,  or  disturb  the  enjoy- 
ment by  the  Plaintiffs  of  all  the  lights 
belonging,  or  in  anywise  appertaining, 
to  their  warehouse  which  belonged  or 
appertained  thereto  on  the  1st  of  Febru- 
ary, 1866,  being  the  lights  now  belong- 
ing thereto.  It  will  be  for  the  Defendant 
to  determine  to  what  extent  that  com- 
pels him  to  pull  down  the  wall  already 
erected.  To  some  extent  I  am  of  opinion 
he  must  pull  it  down.  In  a  case  of 
this  kind  the  costs  must  follow  the 
result. 

(1)  33  Beav.  49. 

(2)  Law  Rep.  8  Ch.  663. 

(3)  Ibid.  9  Ch.  212. 

(4)  Ibid.  6  Ch.  809. 
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Mr.  Southgate,  Q.C,  aud  Mr.  Locock  Wehb,  for  the  Plaintiffs : —      L.  JJ. 

Our  case  differs  from  the  ordinary  cases  of  obstruction  of  ancient  JfJ^ 
lights,  because  the  Defendant  is  bound  by  the  covenant  of  the  Leech 
Skinners  Company  that  nothing  shall  be  done  by  them,  or  those  Schwedee. 
claiming  under  them,  to  molest  or  obstruct  the  lessees  in  the 
enjoyment  of  the  light  as  it  existed  when  the  grant  was  made  to 
them :  Davies  v.  Marshall  (1).  It  is  not,  therefore,  necessary  for 
us  to  shew  what  amount  of  light  was  anciently  enjoyed  by  the 
owners  of  the  land,  nor  to  prove  any  material  damage :  it  is 
enough  that  we  can  shew  an  interference  with  the  light  as  it 
existed  at  the  time  of  the  grant  that  is  not  merely  trivial.  The 
mere  fact  that  there  has  been  a  breach  of  the  covenant  is  suffi- 
cient ground  for  this  Court  to  interfere  :  Tipping  v.  Echersley  (2)  ; 
Bach  v.  Stacey  (3) ;  Attorney-General  v.  Nichol  (4) ;  Dickenson  v. 
Grand  Junction  Bailway  Company  (5) ;  Watts  v.  Kelson  (6) ; 
Figgott  v.  Stratton  (7);  Western  y,  MacDermott  (S),  But  if  we 
are  called  upon  to  shew  substantial  damage,  the  evidence  is  suffi- 
cient to  shew  that,  if  the  wall  should  be  built  to  the  height  which 
the  Defendant  threatens  to  build  it,  the  light  will  be  very  mate- 
rially interfered  with. 

At  the  conclusion  of  the  argument  of  the  counsel  for  the  Ee- 
spondents,  the  Attorney-General  offered  to  consent  to  build  the 
wall  so  as  not  to  exceed  a  height  which  he  then  indicated,  and 
that  the  bill  should  be  dismissed  without  costs,  and  no  costs  of  the 
appeaL 

Sir  W.  M.  James,  L.  J.,  said  that  the  case  might  stand  over  for 
the  Plaintiffs  to  decide  whether  they  would  accept  the  terms 
offered ;  and  if  they  were  not  willing  to  do  so,  it  would  be  neces- 
sary to  have  further  evidence  as  to  the  effect  of  continuing  the  wall 
above  its  present  height,  and  for  that  purpose  the  Court  would 
direct  a  scaffolding  or  screen  to  be  erected  to  the  height  pro- 
posed in  the  plans,  and  would  appoint  a  surveyor  to  report  upon 

(1)  1  Dr.  &  Sm.  564.  (5)  15  Beav.  260. 

(2)  2  K.  &  J.  264.  (6)  Law  Rep.  6  Ch.  166. 

(3)  2  Car.  &  P.  465.  (7)  1  D.  F.  &  J.  33. 

(4)  16  Yes.  338.  (8)  Law  Rep.  1  Eq.  499  ;  2  Cb.  72. 
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1874      upon  the  point  of  law  decided  by  the  Master  of  the  EoUs. 
Leech 

ScHWEDER.  Sir  G.  Hellish,  L.J. 

The  Master  of  the  Kolls  decided  this  case  on  a  question  of  law 
which  is  one  of  very  considerable  importance,  and  as  we  have  the 
misfortune  to  differ  from  him  on  that  question  of  law,  we  think  it 
is  desirable  to  give  judgment  upon  that  point  now.    It  is  well 
known  that  there  are  two  ways  by  which  at  present  the  right  to 
light  can  ordinarily  be  acquired.    First,  it  can  be  acquired  by 
twenty  years'  user  or  occupation  of  lights  under  the  Prescrij^tion  Act; 
and  secondly,  it  can  be  acquired  by  what  is  ordinarily  called  the 
disposition  of  the  owner  of  the  two  tenements.  It  is  perfectly  estab- 
lished that  if  a  man  owns  a  house,  and  owns  property  of  any  other 
kind  adjoining  that  house,  and  then  either  conveys  the  house  in 
fee  simple  or  demises  it  for  a  term  of  years  to  another  person,  a 
right  to  light  unobstructed  by  anything  to  be  erected  on  any  land 
which  at  the  time  belonged  to  the  grantor  passes  to  the  grantee. 
I  am  clearly  of  opinion,  as  I  have  before  expressed  in  the  case  of 
Kelk  V.  Pearson  (1),  that  there  is  no  difference  in  the  extent  of 
these  rights.  It  makes  no  difference  whatever  whether  a  person  has 
acquired  the  right  to  light  by  twenty  years'  user,  or  has  acquired  it 
by  the  disposition  of  the  owner  of  the  two  tenements.    In  either 
case  the  extent  of  the  right  is  exactly  the  same.    If  the  mode  in 
which  the  right  to  light  is  acquired  by  law  is  considered,  that  will 
be  quite  clear,  because  before  the  passing  of  the  Prescrvption  Ad 
almost  all  rights  to  light  were  ordinarily  obtained  by  a  grant 
express  or  implied.  No  doubt  they  might  be  claimed  by  prescrip- 
tion, but  of  course  there  were  very  few  lights  that  could  practically 
be  claimed  by  prescription,  because,  in  order  to  support  a  light 
by  prescription,  the  light  must  have  existed  since  the  time  of 
Bichard  I.  There  were  very  few  houses,  in  fact,  which  existed  from 
the  time  of  Bichard  I.,  and  the  lights  of  all  other  houses  were,  in 
point  of  law,  always  considered  to  be  claimed  by  a  lost  grant,  and 
it  was  always  so  pleaded  at  law.    The  Courts  of  Law,  on  the 
consideration  of  the  extent  of  such  a  right,  had,  long  before  the 

(1)  Law  Rep.  6  Ch.  809. 
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Prescription  Act,  held  that  it  did  not  entitle  the  owner  to  every      L.  J  J. 
ray  of  light  that  might  happen  to  come  through  the  windows,  and  1874 
that  he  could  not  maintain  his  action  for  the  abstraction  of  light  leech 
unless  he  could  make  out  that  the  comfort  of  his  house  was  ^(,J^^^^•^ 

diminished  by  the  deprivation  of  light,  or  that  he  was  prevented,   

if  he  was  the  owner  of  business  premises,  from  carrying  on  his 
business  in  the  same  manner  as  he  was  accustomed  to  cany  it  on 
before.  1 

That  being  so,  in  the  present  case  the  light  is  claimed  by  the 
disposition  of  the  owner  of  two  tenements.  The  first  question  we 
have  to  consider  is,  whether  in  fact  any  greater  right  than  the 
ordinary  easement  is  passed  by  the  terms  of  the  deed.  Now,  by 
the  terms  of  the  deed,  the  Skinners  Company  demise  "  all  that 
piece  or  parcel  of  ground,  with  the  warehouses,  tenements  and 
appurtenances  therein,  situate  and  being  on  the  west  side  of  ^S'^. 
Mary  Axe"  &c. ;  and  then  follow  general  words  including  " all 
lights,  easements,  advantages,  and  appurtenances  thereto  belong- 
ing or  in  anywise  appertaining."  Now  I  am  very  clearly  of  opinion 
that  the  use  of  the  word  "  lights "  among  the  general  words  in 
that  lease  means  nothing  but  the  ordinary  right  to  light,  namely, 
that  well-known  easement  which  has  been  known  and  w^hich  has 
existed  in  the  ]aw  from  time  immemorial.  I  think  it  is  unnecessary 
to  decide  the  question,  w^hich  may  possibly  admit  of  some  doubt, 
whether,  from  the  use  of  the  words  "belonging  or  in  any\\ise 
appertaining,"  the  right  to  the  light  in  this  case  passes  under 
those  words,  or  whether  it  passes  merely  under  the  grant  of 
the  house.  The  words  "  belonging  or  appertaining "  would, 
strictly  speaking,  apply  to  lights  legally  appertaining,  which 
these  lights  are  not.  But  it  may  be,  having  regard  to  the  situa- 
tion of  these  premises,  which  are  described  as  being  newly  erected, 
a  rather  more  extensive  meaning  would  be  put  on  the  words 

belonging  or  appertaining,"  and  they  might  be  held  to  include 
lights  usually  held  and  enjoyed.  It  appears  to  me  unnecessary 
to  decide  that  point,  because  under  any  circumstances  it  is  clear 
that  the  right  to  light  as  against  the  lessors,  in  respect  of  any 
premises  which  at  the  date  of  this  deed  belonged  to  the  lessors, 
passed  to  the  lessee,  and  it  is  quite  clear  that  no  greater  right 
|)assed,  even  assuming  that  the  words  "  lights  belonging  and  ap- 
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L.  JJ.     pertaining "  did  include  the  right  to  the  entrance  of  light  into 
1874      all  the  windows  then  existing  in  the  house,  over  the  premises 
Leech  vendors ;  because  it  is  quite  clear  that  the  word  lights," 

^HWEDER    "^^^^  ^^^^      general  words  in  a  conveyance,  means  the  ordinary 

  right  of  light  as  it  is  known  and  limited  by  the  law,  and  no 

greater  right 

The  next  question  is,  Does  the  covenant  for  quiet  enjoyment 
make  any  difference?  I  have  no  hesitation  in  saying  that 
nothing  can  be  clearer  than  that  in  a  Court  of  Law  the  cove- 
nant for  quiet  enjoyment,  in  its  plain  ordinary  terms,  does 
not  increase  or  enlarge  the  rights  which  were  granted  by  the 
previous  part  of  the  conveyance.  Of  course  it  would  be  possible 
to  insert  in  any  covenant  words  which  would  increase  the  right 
of  the  covenantee  to  damages  at  law  if  his  rights  were  violated, 
and  would  entitle  him  to  an  injunction  in  equity  to  enforce  that 
right.  For  instance,  it  might  be  said  in  a  covenant  that  the 
lessee  should  freely  enjoy  the  house,  with  an  uninterrupted  view 
from  his  drawing-room  windows  over  all  the  existing  land  of  the 
lessor.  If  that  were  inserted,  no  doubt  it  would  give  a  larger 
right  than  had  previously  been  granted,  and  damages  might  be 
recovered  at  law  if  the  lessor  broke  that  covenant,  and  a  Court 
of  Equity  would  grant  an  injunction  against  the  lessor  if  he  were 
intending  to  break  it,  and  no  doubt  would  also  grant  an  injunc- 
tion against  the  person  claiming  under  the  lessor  if  he  took 
with  notice  of  the  covenant.  But  this  is  not  a  covenant  of  that 
kind;  it  is  simply  a  covenant  for  quiet  enjoyment;  and  I  am 
clearly  of  opinion  that  it  does  not  enlarge  the  right  in  any  way. 
It  is  perfectly  true  that  the  lessee  is  "  to  hold  and  enjoy  without 
any  suit,  let,  or  hindrance."  But  what  is  he  to  hold  and  enjoy  ? 
"  The  premises."  What  are  the  premises  ?  The  things  previously 
demised  and  granted.  The  covenant  does  not  enlarge  what  is 
previously  granted,  but  an  additional  remedy  is  given,  namely, 
an  action  for  damages  if  the  lessee  cannot  get,  or  is  deprived  of 
that  which  has  been  previously  professed  to  be  granted.  Nothing, 
I  apprehend,  can  be  plainer  than  that  at  law  it  would  not,  in  the 
least  degree,  enlarge  what  was  granted.  This  being  the  grant  of 
an  easement  well  known  to  the  law,  the  benefit  of  it  passes  with 
the  dominant  tenement,  and  the  burthen  of  it  passes  with  the 
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servient  tenement,  to  every  person  to  whose  occupation  the  domi-  L.  JJ. 
nant  and  servient  tenements  respectively  come.  Therefore  the  1874 
Plaintiffs  in  this  case^  if  their  lights  were  really  disturbed,  being  Leech 
the  occupiers  of  the  dominant  tenement,  could  bring  an  action  at  g^HWEDE 

law,  not  an  action  on  the  covenant,  but  an  action  on  the  case  for   

the  disturbance  of  that  right  or  easement  which  was  so  granted, 
and  it  would  not  make  the  least  difference  whether  the  right  had 
been  created  by  twenty  years'  enjoyment,  or  whether  the  right  had 
been  created  by  grant,  express  or  implied.  In  either  case  he 
would  have  the  same  remedy. 

The  question  we  have  now  to  decide  is,  whether  he  has  a  greater 
right  in  equity  than  at  law.  I  must  say  it  rather  surprises  me  to 
find  that  it  should  be  supposed  that  he  has  any  greater  right  in 
equity.  I  always  supposed  that  where  a  right  existed  at  law,  and 
a  person  only  came  into  equity  because  the  Court  of  Equity  had  a 
more  convenient  remedy  than  a  Court  of  Law,  which  is  the  case 
where  a  person  has  a  legal  right  to  lights,  there  equity  followed  the 
law,  and  the  person  entitled  to  the  right  had  no  greater  right  in 
equity  than  at  law.  In  my  opinion  there  is  a  distinction  between 
this  case  and  those  cases  referred  to  by  the  Master  of  the  Kolls, 
where  there  was  no  grant  at  law  at  all,  but  the  right  had  merely 
come  into  existence  by  covenant.  Where  the  right  comes  into  exis- 
tence by  covenant,  the  burthen  does  not  run  at  law  with  the  ser- 
vient tenement  at  all ;  but  a  Court  of  Equity  says  that  a  person 
who  takes  it  with  notice  that  such  a  covenant  has  been  made,  shall 
be  compelled  to  observe  it.  That  is  the  ordinary  case  where  there 
is  such  a  covenant  as  I  before  referred  to,  that  a  person  shall  have 
an  uninterrupted  view  from  his  drawing-room  window,  because  the 
law  will  not  allow  the  owner  of  land  to  attach  an  unusual  and 
unknown  covenant  to  the  land,  so  that  a  man  who  buys  the  pro- 
perty in  the  market  without  knowing  that  it  is  subject  to  any 
such  burthen,  would  find  that  some  previous  owner  had  professed 
to  bind  all  subsequent  owners  by  an  obligation  not  to  obstruct 
the  view  which  somebody  else  would  have  from  the  windows  of 
his  house.  In  such  a  case  as  that,  though  the  man  who  makes 
the  covenant  is  liable,  yet  those  claiming  under  him  are  not  liable 
at  law ;  but  the  Court  of  Equity  says  that  if  a  purchaser  has 
taken  the  land  with  notice  of  that  contract,  it  is  contrary  to 
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L.  J  J.     equity  that  lie  should  take  advantage  of  that  rule  of  law  to 
1874      violate  the  covenant.    But  in  the  ease  of  a  grant  of  a  well- 
-lZch     known  easement,  such  as  a  right  to  light  or  a  watercourse,  or  a 
DHWEDER    ^'^o^*      ^^7'      ^^7  uumerous  easements  which  are  well 

  known  to  the  law,  when  they  are  once  validly  created  the  right 

passes  at  law,  and  the  owner  and  occupier  of  the  dominant  tene- 
ment may  maintain  an  action  against  the  occupier  of  the  servient 
tenement  if  the  right  is  interfered  with ;  and  in  all  such  cases  the 
rule  in  equity  ought  to  follow  the  law.  If  the  legal  right  is  not 
interfered  with,  or  if  such  damage  has  not  been  occasioned  as 
would  sustain  an  action  at  law,  then,  in  my  opinion,  there  is  no 
right  in  this  Court. 

1%  The  only  ground  on  which  it  could  be  supposed  to  make  any 
difference  would  be  this — that  there  are  cases  in  which  an  action 
might  be  maintained  at  law,  and  yet  there  would  not  be  damage 
sufficient  for  this  Court  to  interfere  in  granting  an  injunction.  In 
such  a  case  possibly  it  might  be  contended  (though  I  doubt 
whether  such  an  opinion  would  be  correct)  that  the  covenant  for 
quiet  enjoyment  would  be  a  reason  why  this  Court  should  grant 
an  injunction  when  less  damage  has  been  occasioned  than  would 
have  supported  an  injunction  if  there  had  been  no  such  covenant 
for  quiet  enjoyment,  and  the  right  had  been  merely  gained  by 
twenty  years'  user.  Practically,  in  my  opinion  there  is  no  difference 
with  respect  to  light  in  the  amount  of  damage  which  would  entitle 
a  person  to  maintain  an  action  at  law  and  that  which  would  entitle 
him  to  file  a  bill  in  equity.  The  circumstance  that  all  cases  of 
loss  of  light  and  air  are  brought  to  this  Court,  seems  tolerably  good 
evidence  that  the  world  at  large  does  not  consider  that  a  Plaintiff 
has  practically  a  better  chance  of  succeeding  if  he  has  the  right 
to  light  tried  before  a  judge  and  jury  than  he  has  if  he  comes  to 
this  Court.  I  am  most  unwilling  to  make  a  difference  between 
law  and  equity  when  I  do  not  find  it  exist. 

Therefore,  in  my  opinion,  in  this  case  the  Plaintiffs  have  the 
ordinary  right  to  light,  and  it  does  not  make  the  slightest  differ- 
ence whether  the  light  was  acquired  by  twenty  years'  user,  or 
whether  it  has  been  acquired,  as  it  has  been  acquired  in  this  case, 
by  the  disposition  of  the  owner  of  the  two  tenements.  I  think 
that  nothing  could  be  more  inconvenient  than  that  there  should 
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be  two  rights,  one  more  extensive  than  the  other,  according  to  the  L.  JJ. 
manner  in  which  they  had  been  acquired.  Whenever  the  servient  1874 
and  dominant  tenements  come  into  the  occupation  of  the  same  Leech 
owner,  of  course  the  right  to  lights  is  gone,  and  when  they  are  -gcH^jp^R 

separated,  it  again  arises  by  what  is  called  the  disposition  of  the   

owner  of  the  two  tenements.  Whenever  that  takes  place,  whether 
it  is  a  lease  or  an  absolute  conveyance,  there  is  always,  in  the 
ordinary  practice  of  conveyancers,  a  covenant  for  quiet  enjoy- 
ment, and  I  cannot  help  thinking  it  would  be  most  mischievous 
if  it  were  held  that  a  person  who  claims  a  right  by  an  express  cove- 
nant in  that  way  under  a  conveyance  has  a  greater  right  than  a 
person  who  obtains  his  right  to  light  by  twenty  years'  user. 
Therefore  I  cannot  agree  with  the  ground  upon  which  the  Master 
of  the  Kolls  has  decided  this  case,  and  I  am  of  opinion  that  the 
Plaintiffs  have  an  ordinary  right  to  light,  and  no  more. 

Sir  W.  M.  James,  L.J. 

I  am  of  the  same  opinion.  It  was  to  me  a  very  startling  novelty 
to  find  that  the  case  was  supposed  to  turn  upon  the  covenant  for 
quiet  enjoyment.  The  covenant  for  quiet  enjoyment  is  in  the 
ordinary  form,  the  form  which  has  been  in  use  for  centuries,  and 
in  countless  instruments  of  all  kinds.  I  certainly  never  under- 
stood that  it  was  the  object  or  effect  of  a  covenant  for  quiet  enjoy- 
ment to  enlarge  the  rights  of  the  grantee  or  to  increase  the 
liabilities  of  the  grantor.  The  covenant  was  simply  a  covenant 
that  the  grantee  should  have  that  which  had  been  purported  to 
be  granted  to  him  either  expressly  or  by  implication.  I  quite 
agree  with  the  Lord  Justice  in  saying  that  the  fact  that  there  was 
a  covenant  for  quiet  enjoyment  in  this  case  ought  to  be  entirely 
put  out  of  the  question.  I  quite  agree,  also,  it  would  be  a  source 
of  infinite  litigation,  mischief,  and  injustice,  if  every  landlord  in 
this  country  were  supposed  in  every  lease  of  a  dwelling-house  or 
other  property  to  give,  by  the  general  words  or  by  a  covenant 
of  quiet  enjoyment,  to  the  lessee  or  grantee  any  right  greater 
than  the  grantee  would  have  by  the  ordiiaary  rules  of  law  as 
against  a  third  person ;  always,  of  course,  ex  cepting  the  distinction 
that  twenty  years  is  wanted  in  the  one  cas&  and  not  in  the  other. 
As  I  understand  tlie  terms  of  the  grant  in  this  case,  my  strong 
Vol.  JX.  2  P  '  1 
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L.  JJ.  opinion  would  be,  if  the  grant  is  construed  strictly  according  to 

1874  its  legal  meaning,  that  the  express  grant  of  lights  is  the  grant  of 

Leech  lights  over  another  man's  property,  that  it  is  a  grant  of  that 

^*  which  had  in  law  an  existence  as  an  easement  over  another  man's 

3HWEDEE, 

  property  at  the  time  when  the  grant  was  made.    There  was  the 

grant  of  the  property,  and  there  was  the  grant  of  this  thing 
belonging  to  it,  and  which  appertained  to  it  in  respect  of  some 
other  person's  estate.  In  my  opinion  the  grant  of  those  lights  as 
there  expressed  only  deals  with  that  same  thing  (whichever  way 
it  is  construed)  which  has  been  given  by  the  granf  of  the  house 
itself  to  the  lessee.  There  is,  moreover,  no  reason  for  giving  more 
than  the  actual  legal  meaning  to  the  words.  The  conveyance 
of  the  property,  as  between  the  owner  and  the  grantee  of  the 
property ,  itself,  would  give  him  de  faeio  the  enjoyment  of  every- 
thing which  could  be  enjoyed  in  the  nature  of  an  easement 
against  a  third  person.  I  think,  further,  that  the  right  to  lights 
means  the  very  same  thing  as  is  expressed  in  the  Preseri^ption 
Act  (2  &  3  Will.  4,  c.  71,  s.  3)  by  the  words  "  access  and  use  of 
light  to  and  for  every  dwelling-house,  workshop,  or  other  build- 
ings." If  the  words  in  the  grant  had  been,  "  together  with  the 
access  and  use  of  light  to  and  for  the  said  dwelling  to  the  existing 
windows,"  it  would  have  had  exactly  the  same  effect  as  the  word 
"lights"  here,  and  those  words,  if  inserted  in  the  deed,  would 
have  the  same  effect  as  the  words  in  the  Act,  and  as  the  supposed 
words  in  the  lost  grant  in  the  old  cases. 

I  quite  agree  with  the  Lord  Justice  that  this  question  is  to  be 
tried  on  exactly  the  same  principles  as  if  it  were  a  suit  against 
a  neighbour,  on  the  assumption  that  the  lights  were  of  sufficient 
antiquity.  Therefore  the  question  must  now  be  put  in  train  for 
further  inquiry,  and  for  further  argument  as  to  costs,  in  case  the 
parties  do  not  agree. 

Solicitors  for  the  Plaintiffs :  Messrs.  Lumley  &  Lumley. 
Solicitors  for  the  Defendant :  Messrs.  Tr avers  Smith  &  Coc 
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Ex  :parte  ANGEESTEIN.   In  re  ANGEESTEIN. 

Banhrujptcy — Fractice — Trustee — Payment  of  Costs  jpersonally. 

If  a  trustee  in  bankruptcy  makes  an  unsuccessful  application  to  the  Court, 
lie  will,  in  the  absence  of  special  circumstances,  be  ordered  to  pay  the  costs ; 
and  if  the  estate  is  insufficient  for  payment  of  the  costs,  the  trustee  must  bear 
them  personally. 

In  this  case  the  trustee  in  the  bankruptcy  of  Mr.  /.  C,  F.  Anger- 
stein  applied  to  Mr.  Kegistrar  Fe]pys,  sitting  as  Chief  Judge,  for  an 
order  for  payment  to  him  of  a  sum  of  £5000  which  he  alleged  to 
belong  to  the  bankrupt's  estate.  The  Kegistrar  granted  the  ap- 
plication ;  and  Mr.  W,  Angerstein,  the  bankrupt's  father,  who  also 
claimed  the  fund,  appealed  from  his  decision. 

Mr.  Frij,  Q.C.,  and  Mr  Thesiger,  Q.C.,  Mr.  Winslow,  Q.C.,  and 
Mr.  F.  E.  Linhlater,  appeared  for  the  Appellant. 

Mr.  Boxhurgh,  Q.C.,  and  Mr.  Boughs  Straight,  for  the  trustee. 

The  LoKDS  Justices  were  of  opinion  that  the  fund  belonged  to 
the  Appellant,  and  discharged  the  order  of  the  Eegistrar ;  and  they 
ordered  that  the  trustee  should  pay  to  the  Appellant  his  costs  of 
the  application  to  the  Eegistrar,  which  he  might  recover  from  the 
bankrupt's  estate. 

Mr.  Boxburghj  Q.C.,  said  that  there  was  scarcely  any  estate,  and 
the  effect  of  their  Lordships'  order  would  be  that  the  trustee  would 
have  to  pay  a  great  part  of  the  costs  personally. 

Sir  G.  Mellish,  L.J. : — 

It  is  quite  right  that  the  order  should  be  in  that  form.  The 
reason  for  ordering  the  trustee  to  pay  costs  is,  that  applications  of 
this  kind  to  the  Court  of  Bankruptcy  are  in  substitution  for  actions 
at  law.  In  an  action  at  law  a  trustee  in  bankruptcy  would  be 
liable  in  the  same  way  as  any  other  Plaintiff.  In  a  case  where  a 
trustee  makes  an  application  the  success  of  which  is  doubtful,  he 
ought,  before  making  it,  to  get  from  the  creditors  an  indemnity 
against  the  costs,  if  he  knows  that  there  are  no  assets  out  of  which 


L.  JJ. 

1874 
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L.  JJ.     they  can  be  paid.  I  see  no  difference  between  the  case  of  an  official 
1874      liquidator  and  a  trustee  in  bankruptcy.     With  regard  to  the 
Ex^rte    former,  we  have  already  laid  down  the  rule  that  he  must  pay  costs 
Akgerstein.  |£     fg^iig     g^j^  application. 

In  re 
Anoerstein. 

—      Sir  W.  M.  James,  L.J.  :— 

Mr.  TF.  Angerstein  has  been  brought  into  Court  to  meet  an  ap- 
plication which  has  failed,  and  he  has  a  clear  right  to  be  indemni- 
fied against  the  costs.  The  rule  has  been  established,  rightly  or 
wrongly,  by  our  predecessors,  that  no  costs  are  to  be  given  of  a 
successful  appeal ;  but  in  all  other  cases  I  think  that,  in  the  absence 
of  special  circumstances,  the  costs  ought  to  follow  the  event. 

Solicitors :  Messrs.  Linhlater  &  Co, ;  Messrs.  Lumley  Lumley^ 


April  23. 


OLLEEENSHAW  v.  HAEEOP. 

1874 

[1856   0.  21.] 

Inrolment — Interlocutory  Order — Beliearing, 

An  order  was  made  staying  all  further  proceedings  in  an  administration 
suit.  Some  years  afterwards  one  of  the  parties  beneficially  interested  pre- 
sented a  petition  praying  that  this  order  might  he  discharged,  and  that  certain 
further  accounts  might  be  directed  against  one  of  the  executors.  This  petition 
was  dismissed  in  the  Court  below  on  the  merits,  and  the  order  of  dismissal 
was  inroUed : — 

Held,  that  although  for  some  purposes  an  application  to  the  Court  of 
Appeal  to  discharge  an  order  made  on  motion  or  petition  in  a  suit  is  treated 
as  a  new  application,  the  inrolment  of  the  order  dismissing  the  petition  on 
the  merits  prevented  the  Court  from  entertaining  a  petition  of  rehearing. 

This  was  a  motion  by  the  Plaintiffs,  Badley  and  wife,  that  the 
inrolment  of  an  order  dated  the  13th  of  February,  1874,  dismiss- 
ing their  petition  might  be  vacated,  or  that  their  petition  of  re- 
hearing by  way  of  appeal  from  that  order  might  be  heard  by  the 
Lords  Justices  notwithstanding  the  inrolment. 

The  bill  was  filed  by  Sarah  Ann  OUerenshaw,  since  deceased, 
and  Mrs.  Badley  (then  a  spinster  and  an  infant),  to  carry  into  exe- 
cution the  trusts  of  the  will  of  Samuel  Ollerensliaw.  In  September, 
1856,  an  order  was  made,  granting  an  injunction  to  restrain  Brooke, 
one  of  the  executors,  from  intermeddling  with  the  estate,  and 
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appointing  Samuel  Harro^,  the  other  executor,  and  Mrs.  OllereU'      L.  JJ. 
shaw,  receivers  and  managers,  without  salary  and  without  security.  1874 
In  December,  1857,  a  decree  was  made  directing  accounts  and  ollekenkhaw 
.   iiiquiries.  ^^^^^^^ 

By  an  order  on  petition,  dated  the  I2th  of  August,  1863,  Mrs.   

OUerenshaw  and  Earrop  were  discharged  from  their  receivership 
without  accounting.  Directions  were  given  for  payment  out  of 
the  estate  of  a  certain  principal  sum  and  a  certain  annuity,  and  all 
further  proceedings  in  the  cause  were  stayed. 

On  the  12th  of  July,  1873,  after  the  death  of  Mrs.  OUerenshaw, 
lladley  and  wife  presented  a  petition  praying  that  the  order  of 
August,  1863,  so  far  as  thereby  Mrs.  OUerenshaw  and  Earrop  were 
discharged  from  liability  to  account  as  receivers  and  managers, 
and  so  far  as  all  further  proceedings  against  them  were  thereby 
stayed,  might  be  discharged,  and  that  the  Petitioners  might  be  at 
liberty,  as  far  as  might  be  necessary,  to  prosecute  the  inquiries  and 
accounts  directed  by  the  decree,  which  had  not  been  prosecuted, 
and  that  they  might  be  at  liberty  to  file  a  bill  of  revivor  and 
supplement  which  had  been  prepared  for  reviving  the  suit,  and 
for  establishing  various  claims  against  Earrop. 

On  the  13th  of  February,  1874,  Yice-Chancellor  Malins  dis- 
missed the  petition  with  costs.  The  order  of  dismissal  was  inrolled 
by  Earrop  s  solicitors,  and  the  Petitioners  first  became  aware  of 
this  after  presenting  an  appeal  petition.  They  thereupon  moved 
to  the  effect  above  stated.  So  far  as  regards  vacating  the  inrol- 
ment  there  does  not  appear  to  be  anything  in  the  case  to  call  for  a 
report. 

Mr.  Glasse,  Q.O.,  and  Mr.  Bird,  for  the  motion 

We  contend  that  an  order  on  an  interlocutory  application  is  not 
a  proper  subject  for  inrolment :  Staunton  v.  Oldham  (1)  ;  FarJcer  v. 
Downing  (2). 

[The  Lord  Justice  James  referred  to  BanielVs  Chancery 
Practice  (3).] 

The  inrolment,  at  all  events,  will  not  prevent  a  hearing  of  the 
petition  by  the  Court  of  Appeal,  for  an  appeal  motion  or  appeal 
petition  is,  in  fact,  a  new  application,  and  does  not  stand  on  the 

(1)  2  Atk.  383.  (2)  1  My.  &  K.  634.  (3)  4th  Ed.  p.  918. 
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L.  J  J.  same  footing  as  an  appeal  from  a  decree :  Richards  v.  Platel  (1) ; 
1874      Attorney- General  v.  Mayor  of  Wigan,  (2). 

Ollerenshaw 

V.  Mr.  /.  Pearson,  Q.C.,  and  Mr.  Hamilton  Humphreys,  for  the 
 ,  ■    Eespondent,  were  not  called  upon. 

Sir  W.  M.  James,  L.J.  :— 

The  rule  as  to  vacating  inrolments  has  been  settled  by  Hill  v. 
Curtis  (3).  To  inrol  a  decree  is  a  matter  of  right,  of  which  right 
a  party  cannot  be  deprived  merely  because  he  knows  that  the 
other  party  intends  to  appeal ;  he  can  only  be  deprived  of  it  on 
some  equitable  ground,  such  as  would  be  sufficient  to  deprive  him 
of  any  other  right.  This  being  so,  there  is  no  ground  here  for 
vacating  the  inrolment.  But  it  is  said  that  the  petition  can  be  re- 
heard notwithstanding  the  inrolment.  In  the  case  of  Attorney- 
General  V.  Mayor  of  Wigan,  which  has  been  referred  to,  a  similar 
point  was  raised  in  argument,  but  was  not  decided.  That  case, 
moreover,  related  to  art*,  injunction,  and  an  appeal  motion  in  an 
injunction  case  may  stand  on  a  very  different  footing  from  an 
appeal  in  a  case  like  the  present.  An  injunction  may  be  rightly 
refused  one  day  because  the  Court  thinks  the  evidence  insufficient, 
and  may  be  rightly  granted  on  a  subsequent  day,  because  there  is 
sufficient  evidence.  So,  in  the  case  of  applications  to  enlarge  times 
of  procedure.  Here  the  petition  seeks  to  enlarge  the  area  of  the 
accounts,  and  states  the  grounds  on  which  the  order  is  sought. 
The  Vice-Chancellor,  on  the  merits,  came  to  the  conclusion  that 
the  petition  ought  to  be  dismissed,  and  an  appeal  petition  from 
that  order  cannot  be  treated  as  a  new  proceeding.  It  is  not  a 
fresh  application  on  new  materials,  but  a  rehearing  of  the  same 
matter.  The  case  is  in  substance  the  same  as  if  a  supplemental 
bill  asking  for  the  same  relief  as  the  petition  had  been  dismissed. 
The  inrolment,  therefore,  is  fatal  to  the  Petitioners. 

Sir  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors:  Messrs.  Johnson  &  Weatheralls ;  Messrs.  Clarke, 
Woodcock,  (&  Eyland, 

(1)  Cr.  &  Ph.  79.       (2)  5  D.  M.  &  G.  52.^       (3)  L^w  Rep.  1  Ch.  425. 
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COMMERCIAL  UNION  ASSURANCE  COMPANY  v,  l.j.j. 

LISTER.  1874 


[1874   C.  35.] 
Insurance — Damages — Action — Indemnity — Suhrogation. 

The  owner  of  a  building  insured  it  against  fire,  "but  not  to  the  full  value. 
The  building  was  burnt  by  what  was  said  to  be  the  negligence  of  the 
servants  of  a  municipal  corporation ;  and  the  owner  brought  an  action  for 
damages  against  the  corporation : — 

Held  (affirming  the  order  of  the  Master  of  the  EoUs),  that  the  owner  un- 
dertaking to  sue  for  the  whole  amount  of  damage,  would  be  allowed  to 
conduct  the  action  without  the  interference  of  the  insurers,  but  would  be 
subject  to  liability  for  anything  done  by  him  in  violation  of  any  equitable 
duty  towards  the  insurers. 

S»  C.  LISTEBy  the  Defendant  in  this  case,  was  a  silk  spinner  at 
Halifax,  and  had  there  a  large  mill  called  Wellington  Mill.  On 
the  4th  of  December,  1873,  an  explosion  of  gas  occurred  in  the 
Wellington  Mill,  which,  with  its  contents,  was  thereby  destroyed. 
The  explosion  was  said  to  have  been  occasioned  by  the  negligence 
of  the  servants  of  the  corporation  of  Halifax,  by  whom  the  gas 
was  supplied.  The  mill  was  insured  in  eleven  fire  insurance  offices 
for  sums  amounting  to  £33,000.  Mr.  Lister  estimated  his  damage 
at  £56,000,  of  which  £6000  was  for  consequential  loss  of  profits, 
and  this  of  course  would  not  be  in  any  way  covered  by  the  insur- 
ances. Mr.  Lister  had  commenced  an  action  against  the  corpora- 
tion for  the  amount  of  his  damage,  and  the  eleven  insurance  offices 
filed  the  bill  in  this  suit,  praying  for  a  declaration  that  they  were 
entitled  to  the  benefit  of  any  right  of  action  vested  in  the  Defen- 
dant ;  and  that  the  Defendant  might  be  restrained  from  prose- 
cuting his  action  otherwise  than  for  the  whole  amount  of  damage; 
and  might  be  restrained  from  refusing  to  allow  the  Plaintiffs 
to  use  his  name  for  the  purpose  of  any  proceedings  against  the 
corporation. 

The  Plaintiffs  moved  before  the  Master  of  the  Rolls  for  an 
injunction  according  to  the  prayer  of  the  bill,  and  the  Defendant 
by  his  counsel  undertaking  to  sue  the  corporation  for  the  whole 
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L.  J.  J.     amount  of  loss  occasioned  by  the  explosion,  and  in  any  com- 
1874      promise  not  to  take  into  consideration  his  liability  as  a  rate- 
CoMMERciAL  V^J^^      HaUfax,  His  Honour  did  not  think  fit  to  make  any 
order  for  the  motion  except  that  the  costs  should  be  costs  in  the 
cause  (1). 


Union 
assueance 

COxMPANY 
V. 

Lister. 


(1)  1874.  Feb.  19. 
Sir  G.  Jessel,  M.E.  : — 

The  point  is  really  very  simple.  The 
Defendant  insured  his  mill  against  fire 
with  a  great  many  insurance  companies, 
and  the  mill  was  burnt.  The  total 
amount  of  the  loss  is  admitted  to  ex- 
ceed very  largely  the  total  amount  of 
the  insurances.  It  is  alleged  that  the 
fire  was  caused,  not  by  any  act  of  the 
person  assured,  but  by  the  act  of  the 
corporation  of  Halifax,  or  their  ser- 
vants, whose  carelessness  is  alleged  to 
have  been  the  cause  of  the  fire,  and  that 
the  carelessness  was  of  such  a  kind  as 
to  render  the  corporation  liable  for  the 
whole  of  the  loss.  In  that  state  of 
things  the  insurance  company  or  com- 
panies is  or  are  willing  to  pay  the 
amount  of  the  insurance,  and  they  say 
that,  having  paid  that  amount  (they  pay 
of  course  by  way  of  indemnity),  if  the 
assured  obtains  from  the  corporation  of 
Halifax  a  sum  larger  than  the  differ- 
ence between  the  amount  of  the  in- 
surance and  the  amount  of  the  loss,  he 
is  a  trustee  for  that  excess  for  the 
insurance  company  or  companies  —  a 
proposition  which  I  take  to  be  indis- 
putable. But  then  they  want  to  go 
further,  and  they  assert  that  in  such 
a  case  the  insured  person,  though 
entitled  to  bring  an  action  for  the  loss 
he  has  sustained,  is  not  entitled  to  be 
master  of  that  action  ;  and  they  assert 
that,  though  he  is  bringing  it  hond  fide, 
and  is  acting  honu  fide,  he  is  not  en- 
titled to  compromise  that  action,  or  to 
do  anything  else,  without  their  assent. 
I  can  find  no  ground  whatever  for 


such  a  suggestion.  He  is  entitled  to 
bring  an  action  against  the  corporation 
for  the  injury  to  himself.  He  is  entitled, 
and  is  bound,  and  has  agreed,  as  there  is 
one  cause  of  action,  to  bring  the  action 
for  the  whole  loss  to  himself,  including 
that  part  of  the  loss  against  which  he 
is  indemnified  by  the  insurance  com- 
panies ;  and  he  is  not  entitled  to  com- 
promise that  action  otherwise  than  hond 
fide. 

Another  objection  was  taken  on  a 
small  point,  that  he  was  a  ratepayer  of 
Halifax,  the  town  which  would  be  ulti- 
mately liable  to  make  good  the  loss  if 
the  action  results  adversely  to  the  cor- 
poration, and  that  he  would  have 
regard  to  that  fact  in  making  the  com- 
promise. It  is  sufficient  for  me  to  say 
now  that  he  is  willing  to  undertake  not 
to  have  regard  to  that  fact,  and  there- 
fore it  is  not  necessary  to  discuss  the 
question  as  to  how  far  that  compromise 
would  be  hond  fide,  even  if  he  had 
regard  to  that. 

Then,  that  being  so,  it  appears  to  me 
that,  on  these  undertakings  being  given, 
it  would  not  be  right  to  make  any  order 
on  this  motion.  Following  a  rule  laid 
down  by  Yice-Chancellor  Kindersley, 
that  on  an  interlocutory  application  the 
Court  ought  not  to  intimate,  further 
than  is  absolutely  necessary  to  decide 
upon  the  application  to  the  Court,  the 
opinion  of  the  Judge  on  the  merits  of 
the  question,  I  abstain  from  saying  any- 
thing more.  Upon  that  undertaking 
being  given,  I  think  there  should  be 
no  further  order,  and  that  the  costs 
of  this  motion  should  be  costs  in  the 
cause. 
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The  Plaintiffs  appealed.  L.  J.  J. 

1874 

Mr.  Cotton,  Q,C.,  and  Mr.  Coheny  Q.C.  (Mr.  Kelcewich  with  them),  ^ 

,      ,  \  COMMERCfAL 

for  the  Plaintiffs : —  Union 

ASSURANCE 

If  the  companies  had  to  pay  the  whole  of  the  loss,  it  is  clear  Company 
that  they  would  be  entitled  to  compel  the  Defendant  to  allow  lister. 
them  to  use  his  name  in  the  action,  and  that  they  would  have  the 
sole  conduct  of  the  action,  or,  in  other  words,  would  have  a  right 
of  subrogation.  If  the  Defendant  recovers  the  whole  damage 
the  companies  will  have  nothing  to  pay :  Yates  v.  Whyte  (1) ; 
but  if  the  corporation  submit  to  pay  the  excess  of  the  damage  over 
the  amount  of  the  insurances,  the  Defendant  will  of  course  accept 
that  compromise,  and  will  have  no  inducement  to  prosecute  the 
action  for  the  full  amount,  as  the  companies  would  pay  the  diffe- 
rence. The  Court  should  therefore  interfere :  Bandal  v.  Cochran  (2) ; 
Dickenson  v.  Jardine  (3).  It  is  absurd  to  say  that  if  the  insurance 
is  for  £1000,  and  the  damage  is  £1001,  then  the  insurers  have 
it  all  in  their  own  hands ;  but  if  the  damage  is  £999,  then  the 
insured  has  it  all  in  his  hands,  and  they  have  nothing  to  do  with 
the  proceedings.  It  is  very  analogous  to  the  case  of  principal  and 
surety,  when  the  surety  has  had  to  pay. 

Mr.  Fry,  Q.C,  and  Mr.  Tajpjping  (Mr.  Graham  Hastings  with 
them),  on  behalf  of  the  Defendant,  contended  that  there  was 
no  right  of  subrogation,  the  contract  of  the  insurance  companies 
being  one  of  indemnity.  Until  the  Defendant  has  been  paid  his 
whole  loss  he  is  in  no  sense  a  trustee  for  the  companies.  Why  is 
the  person  principally  interested  not  to  have  the  conduct  of  the 
litigation  ?  How  can  the  fact  of  his  having  insured  deprive  him  of 
his  right  to  sue  the  corporation  ?  Subrogation  only  arises  when  the 
whole  damage  has  been  paid :  Fothier  on  Obligations,  by  Evans  (4) ; 
Pothier,  Ed.  Dupin  (5).  Until  the  insured  is  paid  the  whole  of 
his  loss  he  remains  dominus  litis :  and  if  the  Plaintiffs  think  they 
can  recover  the  whole  damage,  let  them  pay  the  whole  to  the 
Defendant. 

(1)  4  Bing.  (N.C.)  272.  (3)  Law  Rep.  3  C.  P.  639. 

(2)  1  Yes.  Sen.  98.  (4)  Page  160. 

(5)  Vol.  X.  p.  845. 
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L.  J.  J.  Mr.  Cohen,  in  reply  : — 

The  insurance  companies  cannot  sue  in  their  own  name,  and  are 

Commercial  entitled  to  use  that  of  the  insured.    We  say  that  it  is  the  duty  of 

Assurance  the  Defendant  to  recover  the  largest  sum  possible;  but  it  is 

Company  obviously  not  his  interest  to  run  the  risks  of  litigation  for  that 

Lister.  purpose  if  he  can  by  compromise  obtain  what  he  wants. 


Sir  W.  M.  James,  L  J.  :— 

In  this  case  the  Master  of  the  KoUs  has  put  the  Defendant 
under  an  undertaking  to  sue  for  the  whole  amount,  and  does  not 
put  him  upon  any  other  undertaking  except  that  he  is  not  to  com- 
promise with  reference  to  his  position  as  a  ratepayer.  The  Master 
of  the  EoUs  has,  I  understand,  pronounced  no  decision  and  ex- 
pressed no  opinion  as  to  what  the  undertaking  would  bind  the 
Defendant  to  do.  The  Defendant  has  undertaken  to  sue  for  the 
whole  amount ;  which  means  that  he  must  sue  for  the  whole 
amount  whatever  that  amount  may  be.  If  I  were  to  put  him 
under  any  restriction  about  compromising,  or  anything  of  that 
kind,  it  would  be  determining  the  whole  case,  and  deciding  that 
he  is  a  trustee  for  the  insurance  companies.  That,  however,  is  a 
matter  not  to  be  determined  on  this  interlocutory  application,  and 
I  cannot  now  say  that  he  is  a  trustee  in  such  a  way  that  he  is 
to  be  deprived  of  his  own  free  action  with  respect  to  a  matter  in 
which  he  is  personally  and  very  largely  interested.  Then  the 
Master  of  the  EoUs,  in  the  course  of  his  judgment,  threw  out  an 
observation  that  if  the  Defendant  compromises,  he  must  com- 
promise lona  fide ;  but  what  that  is  the  Master  of  the  KoUs  has 
not  determined,  and  I  do  not  determine.  Mr.  Lister  is  by  this 
order  left  free  to  go  on  with  and  to  conduct  this  action.  If  he 
does  anything  in  the  conduct  of  the  action  inconsistent  with  his 
duty,  whatever  that  duty  may  be  (which  will  have  to  be  deter- 
mined at  the  hearing  of  the  cause),  he  will  have  to  make  good 
any  loss  thereby  incurred.  If  he  does  nothing  else  but  that 
which  he  is  clearly  entitled  to  do,  having  regard  to  the  posi- 
tion he  is  in,  and  to  the  position  of  the  other  parties,  then  he  will 
be  liable  to  nothing.  At  present  he  is  himself  dominus  litis,  sub- 
ject to  a  liability  to  answer  in  this  Court  for  anything  which. 
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upon  the  hearing  of  the  cause,  should  be  shewn  to  be  a  breach     l.  j.  j. 
of  some  equitable  obligation  or  a  violation  of  some  equitable  1874 
duty  which  has  been  cast  upon  him  by  reason  of  the  cir-  commercial 
cumstances  of  the  case.    Upon  this  I  do  not  at  present  intend  j^^^^^^^^^^e 
to  express  any  opinion,  and  I  shall  leave  it  exactly  where  the  Company 
Master  of  the  EoUs  has  left  it,  as  a  matter  to  be  determined  at  Lister. 
the  hearing  of  the  cause,  if  it  should  ever  arise.    But  I  agree  that 
the  undertaking  not  to  compromise  with  regard  to  his  position  as 
a  ratepayer  ought  not  to  remain.    It  seems  to  me  almost  idle 
to  make  such  a  provision,  but  I  am  told  that  nobody  objected 
to  it  below,  and  that  it  was  accordingly  introduced.     I  under- 
stand that  the  Plaintiffs  do  not  wish  that  part  to  be  continued, 
and  I  shall  strike  the  words  out,  but  that  will  not  affect  the 
question  of  costs.    With  that  exception,  I  shall  make  no  order 
upon  this  motion,  except  that  the  Appellants  pay  the  costs  of  the 
appeal. 

Solicitors  for  the  Plaintiffs ;  Messrs.  Decwes  &  Sons, 
Solicitors  for  the  Defendant :  Messrs.  S]peechlij  <&  Chamberlain, 
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L.  JJ.  WAED  V.  SITTINGBOURNE  AND  SHEERNESS 

J874  RAILWAY  COMPANY. 

^P^^'  [1873   W.  .160.] 

Dissolved  Ccmi'pany — Shareliolders — Creditor* s  Bight  to  sue — Misjoinder — Multi- 
fariousness— Demurrer  ore  tenus. 

A  bill  was  iBled  against  a  railway  company  by  a  creditor  and  sbarebolder 
of  the  company  on  behalf  of  himself  and  all  other  creditors  and  shareholders, 
and  stated  that  under  an  Act  of  Parliament  the  company  was  to  transfer  its 
property  to  another  railway  company,  and  be  dissolved,  the  purchasing  com- 
pany issuing  to  the  selling  company  stock  to  a  large  amount ;  that  the  pro- 
ceeds of  the  sale  of  the  stock  were  to  be  applied  by  the  selling  company 
in  discharge  of  certain  liabilities,  and  the  surplus  was  to  be  divided  between 
the  creditors  and  preferential  shareholders ;  that  the  selling  company  had 
transferred  its  property,  but  had  not  paid  its  creditors  or  shareholders ;  and  the  • 
bill  prayed  that  the  company  might  be  wound  up  and  the  accounts  taken : — 

Held  (affinning  the  order  of  Malins,  V.O.),  that  a  demurrer  to  the  bill  for 
want  of  equity  would  not  lie  ;  but 

Ileldj  that  the  bill  was  demurrable  for  multifariousness  and  misjoinder, 
by  reason  of  the  adverse  interests  of  the  preferential  and  ordinary  share- 
holders, and  a  demurrer  ore  tenus  allowed. 

1  HE  bill  in  this  case  was  filed  by  James  Ward,  "  on  behalf  of 
himself  and  all  other  the  creditors  and  shareholders  of  the  Sitting- 
hourne  and  Sheerness  Bailway  Gom]^any^'  against  the  railway  com- 
pany. 

The  bill  stated  that  the  company  was  incorporated  by  Act  of 
Parliament  in  the  year  1856. 

That  by  an  Act  passed  in  1866,  it  was  enacted  that  certain 
lieads  of  an  agreement  between  the  company  (therein  called  the 
Sheerness  Company)  and  the  London,  Chatham,  and  Dover  Bailway 
Company  {thevem  caWed  the  Dover  Company),  were  confirmed  and 
made  binding ;  that  the  undertaking,  railway-stations,  lands  and 
properties  of  the  Sheerness  Company  (exclusive  of  certain  lands, 
i-ates,  and  privileges,  as  to  which  provisions  were  made,)  should  be 
vested  in  the  Dover  Company  and  amalgamated  with  their  under- 
taking ;  that  the  Sheerness  Company  might  and  should  create  and 
issue  £155,556  Sheerness  Rent-charge  4^  per  Cent.  Stock,"  which 
should  be  stock  of  the  Dover  Company,  and  might  and  should  be 
sold  and  disposed  of  by  the  Sheerness  Company  ;  and  that  when  the 
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affairs  of  the  Sheerness  Company  were  wound  up  and  notice  thereof     L.  JJ. 
was  advertised  in  the  London  Gazette,  the  Sheerness  Com;pany  was  1874 
to  be  dissolved  and  thenceforth  wholly  cease  to  exist..    That  by  avard 
the  heads  of  agreement,  it  was  (with  many  other  things)  agreed  <;;^t^ing- 
that  the  Sheerness  Company  were  to  appropriate  the  £155,556  ^gjj^'g^j^^f 
stock  and  the  proceeds  of  any  sales  thereof,  first,  in  payment  of  Eailway  Co. 
landowners*  claims  ;  secondly,  in  discharge  of  a  certain  mortgage 
debt  of  £39,000 ;  thirdly,  in  discharge  of  the  Sheerness  Company's 
costs  and  expenses  subsequent  to  1863 ;  fourthly,  that  the  surplus  be 
divided  between  and  disposed  of  or  paid  to  the  Sheerness  Compamjs 
preferential  shareholders  and  creditors  other  than  mortgagees,  in 
rateable  proportion  to  the  respective  amounts  of  their  preferential 
shares  and  the  debts,  whether  secured  or  unsecured,  due  to  them 
from  the  Sheerness  Company.    It  was  also  agreed  that  the  Dover 
Company  were  to  issue  to  the  ordinary  shareholders  of  the  Sheer- 
ness Company,  holding  hond  fide  capital  in  that  company  to  the 
extent  of  4805  shares  of  £10  each,  on  which  the  whole  amount 
should  have  been  fully  paid  up  in  rateable  proportion  to  the 
amounts  paid  on  their  shares,  fully  paid  up  ordinary  stock  of  the 
Dover  Company's  capital,  at  the  rate  of  £50  of  that  ordinary  stock 
for  £100  paid  upon  those  shares. 

That  immediately  after  the  passing  of  the  Act  of  Parliament, 
the  Sheerness  Company  transferred  the  Sittinghomne  and  Sheerness 
Railway  and  other  works  to  the  Dover  Company,  and  since  such 
transfer  had  entirely  ceased  to  carry  on  any  business  as  a  railway 
.company,  and  had  only  carried  on  business  for  the  purpose  of 
winding  up  its  affairs.  That  the  Sheerness  Company  was  not  now 
..a  railway  company  incorporated  by  Act  of  Parliament  within  the 
meaning  of  the  199th  section  of  the  Companies  Act,  1862. 

That  no  meeting  of  the  Sheerness  Company  had  been  held  since 
1871,  and  there  was  now  no  properly  constituted  board  of  directors. 
That  the  winding-up  of  the  affairs  of  the  company  had  been  griev- 
ously neglected  and  mismanaged,  and  the  dissolution  of  the  com- 
pany, although  in  effect  the  same  had  long  since  taken  place,  had 
never  been  advertised  in  the  London  Gazette, 

That  the  affairs  of  the  Sheerness  Company  ought  to  have  been 
wound  up  long  since,  and  that  ample  time  and  opportunity  had 
existed  since  the  year  1866  for  taking  the  accounts  of  the  company 
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L.  JJ.     and  winding-up  its  affairs,  but  that  such  winding  up  was  wilfully 

1874      delayed  by  the  Sheerness  Company,  its  directors,  officers,  or  agents. 

^^^jy        That  the  Plaintiff  was  the  solicitor  of  the  Sheerness  Company 

^-        from  the  time  of  its  formation  until  May,  1872,  and  during  that 
Sitting-  .  j  ^  '  o 

BOURNE  AND  tlmc  thc  compauy  became  indebted  to  the  Plaintiff  in  large  sums 
R^LWAT^Co.  of  money  for  bills  of  costs  which  the  Plaintiff  had  from  time  to 
time  delivered,  but  the  company  had  wilfully  neglected  to  pay 
the  same,  although  the  Plaintiff  had  frequently  demanded  payment 
thereof. 

That  there  was  now  an  open  and  unsettled  account  between 
Plaintiff  and  the  Sheerness  Company,  upon  which  'a  large  balance 
was  due  to  the  Plaintiff.  That  the  company  was  also  indebted  to 
divers  persons  other  than  the  Plaintiff  in  large  sums  of  money, 
and  was  unable  to  pay  its  debts. 

That  the  Plaintiff  was  also  a  shareholder  of  the  company  to 
the  extent  of  700  shares,  which  were  fully  paid  up,  and  that  under 
the  arrangement  with  the  Dover  Company  the  Plaintiff  was  entitled 
to  receive  from  the  Sheerness  Company  shares  in  the  Dover 
Company, 

That  the  alleged  directors  of  the  Sheerness  Company  were  not 
legally  competent  to  act  in  the  affairs  of  the  company,  and  there 
were  now  no  person  or  persons  legally  entitled  to  get  in  and 
receive  the  assets  of  the  company,  and  such  assets  were  in 
danger  of  being  squandered  and  lost.  That  the  Sheerness  Com- 
pany was,  in  fact,  dissolved,  and  that  it  was  just  and  equitable  that 
the  company  should  be  wound  up.  And  the  bill  prayed  that  the 
SUtinghourne  and  ^Sheerness  Bailway  Company  might  be  wound 
up  by  order  of  the  Court,  and  that  the  Plaintiff  might  be  at 
liberty  to  use  the  name  of  the  company  to  collect  and  get  in  the 
assets  of  the  company;  and  further  prayed  for  accounts  and  a 
receiver. 

To  this  bill  the  Sheerness  Company  demurred  for  want  of  equity. 
The  Vice-Chancellor  Malins  overruled  the  demurrer  (1). 

(1)  1874.  Mar.  12.  i-   r     i       -    -      ^  ,  r 

application  liere  is,  m  effect,  for  an 

Sir  R.  Malins,  V.C.  : —  account  of  the  proceedings  of  the  De- 

This  is  a  case  of  a  very  peculiar  fendants,  the  Sittinghoume  and  Sheer- 

nature,  and  certainly,  in  my  opinion,  ness  Railway  Company  —  a  railway 

by  no  means  free  from  difficulties.  The  company  established  by  an  Act  of 
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The  Sheerness  Company  appealed. 

Mr.  Glasse,  Q.C.,  and  Mr.  Bevir,  for  the  Appellants : — 

The  Court  will  not  interfere  to  enforce  the  duties  of  a  cor- 
poration.   The  Plaintiff  is  a  shareholder,  and  could  have  a 


Parliament.  If  it  is  still  a  subsisting 
railway  company  incorporated  by  Act 
of  Parliament,  tben^  it  is  quite  clear 
that  the  199th  section  of  the  Compa- 
nies Act,  1862,  25  &  26  Vict.  c.  89, 
excludes  it  from  the  winding-up  pro- 
cess under  that  Act ;  and  I  am  very 
strongly  of  opinion  that  where  a  com- 
pany cannot  be  wound  up  under  that 
Act  it  would  not  be  proper  that  it 
should  be  wound  up  by  a  bill  in  this 
Court.  If,  therefore,  in  the  ordinary 
sense  of  the  word,  this  is  still  a  subsist- 
ing railway  company,  incorporated  by 
Act  of  Parliament,  there  is,  in  my 
opinion,  no  jurisdiction  to  wind  it  up, 
and  the  demurrer  should  be  allowed. 
[His  Honour  then  read  the  principal 
allegations  in  the  bill] 

I  must  say  I  can  only  look  at  the 
Act  of  Parliament  of  1866,  although 
my  first  impression  was  the  other  way, 
as  an  Act  to  wind  up  and  ultimately 
dissolve  the  Sheerness  Comjpany. 

Now  this  is  a  demurrer  to  the  whole 
bill  for  want  of  equity,  and  the  prin- 
ciples of  the  Court  on  this  subject  are 
very  well  known.  A  demurrer  to  a 
bill  will  necessarily  succeed  if  it  is 
perfectly  clear  to  the  Court  that  if  the 
suit  is  carried  on  to  a  hearing  nothing 
can  be  made  of  it ;  and  if  that  is  so, 
the  sooner  the  parties  are  eased  of  the 
litigation  the  better.  But  if  there  is 
any  part  of  the  bill  which  at  the 
hearing  may  succeed,  then  the  demurrer 
is  not  allowed,  and  the  case  is  allowed 
to  go  to  a  hearing. 

Then,  is  this  a  case  in  which  the 
Plaintijff  ought  to  be  summarily  turned 
out  of  Court?    What  is  the  case  he 


states  by  his  bill?  First, this  is  not 
an  Act  of  Parliament  to  continue  the 
Sheerness  Company  as  an  incorporated 
company,  in  the  ordinary  sense  of  the 
word,  namely,  a  railway  company 
within  the  meaning  of  the  199th  sec- 
tion ;  but  it  is  an  Act  of  Parliament 
to  wind  up  the  company,  to  actually 
dissolve  it,  and  to  amalgamate  it  with 
the  London^  Chatham,  and  Dover 
Bailway  Company,  and  its  debts  are 
to  be  paid.  The  Plaintiff  states  by 
his  bill  and  the  demurrer,  of  course, 
admits  the  truth  of  his  statement,  that 
"  he  was  the  solicitor  of  the  Sheerness 
Company  from  the  time  of  its  formation 
until  the  month  of  May,  1872,  and 
during  that  time  the  company  became 
indebted  to  him  in  large  sums  of  money 
for  bills  of  costs,  which  the  Plaintiff 
has  from  time  to  time  delivered  to  the 
company,  but  the  Defendant  company 
has  wholly  neglected  to  pay  the  same, 
although  the  Plaintiff  has  frequently 
demanded  payment  thereof.'* 

Therefore  he  cannot,  according  to 
the  allegations  in  his  bill,  get  a  penny 
from  this  company,  although  they  have 
actually  received  or  are  entitled  to  receive 
£155,556  stock  in  the  Dover  Bailway 
Company,  which,  as  far  as  I  know,  may 
be  worth  par.  The  creditor  further 
alleges  that  there  is  nobody  to  manage 
the  company,  and  that  there  is  great 
danger,  if  nothing  is  done,  that  the 
assets  will  be  squandered  and  lost. 

The  bill  then  states  that  the  com- 
pany had  ceased  to  carry  on  business, 
and  had,  in  fact,  been  dissolved,  though 
the  dissolution  had  not  been  advertised 
in  the  London  Gazette.    It  struck  me 


L.  JJ. 
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L.JJ.     meeting  called  and  compel  the  directors  to   do  their  duty. 
1874      Unless  that  plan  has  failed,  he  cannot  file  a  bill  like  this.  More- 
Waed      over  the  rights  of  the  ordinary  shareholders,  the  preferential 


V. 

Sitting- 
bourne  AND 
Sheebness 
Eailwat  Co. 


at  first  that  that  was  an  allegation 
which  would  he  fatal  to  this  hill,  he- 
cause  it  went  to  shew  that  the  Defen- 
dants were  still  an  incorporated  com- 
pany ;  hut,  upon  full  consideration,  I 
think  it  goes  to  support  the  hill, 
because,  if  it  had  been  duly  advertised, 
the  company  would  have  heen  dissolved 
and  could  no  longer  he  sued  ;  whereas 
the  allegation  is  put  in  to  shew  that  it 
still  has  a  legal  existence,  and  there- 
fore is  capable  of  being  sued.  That 
is  the  way  I  look  at  the  allegation. 

Then  what  is  the  case  I  have  before 
me?  If  the  Plaintiff,  who  was  the 
solicitor  of  this  company,  has  no  remedy 
by  this  bill,  I  am  at  a  loss  to  see  what 
his  position  would  be.  He  ought  not 
to  be  left  in  the  condition  of  having 
acted  as  solicitor  to  this  company  for 
many  years,  and  having  a  large  balance 
due  to  him.  If  they  have  assets  he 
ought  to  have  the  advantage  of  being 
paid  in  common  with  the  other  credi- 
tors. What,  then,  is  to  be  done  ?  It 
was  argued  that  I  could  not  interfere, 
because  these  are  the  internal  affairs  of 
a  company,  and  that  therefore  the 
cases  of  Mozley  v.  Alston  (1  Ph.  790), 
and  Foss  v.  Harhottle  (2  Hare,  461), 
and  cases  of  that  kind,  and  Lord  v. 
Company  of  Copjper  Miners  (2  Ph. 
740)  appl3\  It  was  also  argued  that 
if  this  bill  could  be  maintained,  every 
creditor  of  a  company  who  is  not  paid 
a  debt  will  file  a  bill.  I  do  not  give 
sanction  to  the  notion  that  such  bills 
can  be  sustained,  i'o.ss  v.  Harhottle 
and  those  other  cases  have  relation  to 
going  companies,  and  if  this  Plaintiff 
had  filed  a  bill  against  a  going  company 
to  establish  his  debt  he  would  have 
come  to  the  wrong  forum.    He  ought 


to  have  gone  to  law,  and  there  obtained 
and  enforced  his  judgment  as  best  he 
he  could.  Those  cases  have  no  appli- 
cation to  a  company  like  this,  which 
is,  by  Act  of  Parliament,  dissolved 
and  wound  up ;  and  all  this  bill  does 
is  to  seek  to  enforce  the  winding-up 
and  to  provide  that  justice  is  done 
under  it.  Eemedy  there  must  be  some- 
where. Under  the  Companies  Act  I 
am  not  disposed  to  think  there  would 
be  any,  because  the  company  may  not 
be  liable  to  that  Act ;  but  at  the  same 
time  the  cases  Jones  v.  Lord  Charlemont 
(16  Sim.  271)  and  Clements  v.  Bowes 
(17  Sim.  167),  and  particularly  Jones  v. 
Lord  Charlemonty  apply  on  that  part  of 
the  case.  The  report  of  that  case  is  very 
unsatisfactory,  but  I  presume  that  the 
company  there  was  an  incorporated 
company  [This  appears  from  the  report 
in  12  Jur.  532,  not  to  have  been  the 
case] ;  and  that  was  a  case  in  which 
Sir  Lancelot  Shadwell  held  that  the 
jurisdiction  of  this  Court  was  not 
ousted  by  the  Winding-up  Acts  when 
a  proper  case  existed  for  investigation 
of  accounts. 

This  is  a  plain  case  for  investigation 
of  accounts.  It  is  a  case  in  which  the 
Plaintiff  is  a  shareholder  and  creditor, 
and  he  should  have  an  account  of  what 
the  company  have  been  doing  under  this 
winding-up  process.  Whether  he  is 
ever  likely  to  get  anything  I  do  not 
say.  He  certainly  cannot  get  any- 
thing under  the  Winding-up  Acts  nor 
by  an  action,  and  therefore  he  must 
be  able  to  do  so  by  hill ;  because  the 
tribunals  of  this  country  cannot  be  in 
such  a  state  that  a  creditor  and  share- 
holder in  the  situation  of  this  Plaintiff 
is  absolutely  without  remedy,  and  I 
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shareholders,  and  the  creditors,  are  so  conflicting  that  it  is  im-  L.  J  J. 
possible  for  relief  to  be  obtained  on  this  bill ;  and,  if  necessary,  1874 
we  demur  on  that  ground  ore  tenus.  Ward 


V. 

SlTTING- 
BOUENE  AND 

This  company  has  been  so  far  dissolved  that  we  cannot  call  Kailway  Co. 


Mr.  Gill  (Mr.  Eiggins,  Q.C.,  with  him),  for  the  Plaintiff:— 


a  meeting  of  shareholders.  There  is  nothing  left  for  the  com- 
pany or  the  directors  to  do  except  to  receive  this  money  and 
distribute  it,  and  that  they  refuse  to  do.  The  Plaintiff  could  not 
have  sued  on  behalf  of  the  creditors  alone :  Clements  v.  Bowes  (1). 
There  is  no  conflict  of  claims  between  the  creditors  and  the 
shareholders.  If  after  payment  of  the  preferential  shareholders 
and  creditors  there  is  a  surplus,  the  ordinary  shareholders  may 
get  it.  There  will  be  no  difficulty  in  working  the  decree ;  and  in 
that  case  no  objection  can  now  be  taken  for  multifariousness  or 
misjoinder. 

SiK  W.  M.  James,  L.J.  :— 

I  am  of  opinion  that  there  is  a  ground  of  equity  alleged  by 


am  at  a  loss  to  see  that  lie  lias  any 
other  remedy  than  by  a  bill  in  this 
Court. 

This  bill  may  not  be  the  very  best 
framed  bill,  and  may  require  amend- 
ment ;  but  the  question  is,  whether  I 
can  come  to  the  conclusion  that  this 
bill  is  so  utterly  devoid  of  equity  that 
I  must  allow  the  demurrer,  and  sum- 
marily send  this  Plaintiff  out  of  Court 
without  any  remedy  for  the  gross  in- 
justice which,  according  to  this  bill, 
has  been  done  to  him  ? 

When  I  come  to  hear  the  motion  for 
a  receiver,  it  may  turn  out  that  these 
allegations  are  displaced.  I  can  only, 
upon  the  demurrer,  take  them  as 
stated,  and  by  the  demurrer  admitted 
to  be  true. 

Therefore,  in  coming  to  the  conclu- 
Bion  that  I  must  overrule  this  demurrer, 


it  must  be  distinctly  understood  that  I 
do  not  in  the  slightest  degree  infringe 
upon  any  of  those  cases  to  which  I 
have  been  referred.  I  do  not  interfere 
with  the  principle  that  a  company 
incorporated  by  Act  of  Parliament  is 
not  to  be  wound  up  in  this  Court ;  but 
I  comcto  this  conclusion  because  the 
Legislature  has  said  that  this  company 
shall  be  absolutely  dissolved  ;  and 
when  the  Legislature  has  in  effect  dis- 
solved a  company  I  cannot  regard  it 
as  a  railway  company  within  the 
meaning  of  the  199th  section.  There- 
fore, without  going  further  into  the 
merits,  whatever  the  merits  may  be,  I 
cannot  say  that  this  bill  is  demurrable 
on  these  grounds.  The  demurrer,  there- 
fore, will  be  overruled. 
(1)  17  Sim.  167. 
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L.  JJ.     the  bill  sufificient  to  sustain  some  bill  for  some  purpose  in  this 
1874      Court.   The  Act  of  Parliament  has  provided  for  the  Dover  Com- 

^^j^     party  absorbing  the  Sheerness  Company,  and  has  imposed  upon 
Sitting  SJieemess  Company  a  clear  trust  as  to  its  assets.    They  were 

BOURNE  AND  to  recoive  a  certain  sum  from  the  Dover  Company,  and  when  that 
Railway  Co.  sum  had  been  received  they  were  to  make  a  certain  application  of 
it,  and  to  give  the  surplus  between  the  company's  preferential 
shareholders  and  the  creditors;  that  is  to  say,  it  has  made  the 
preferential  shareholders  take  pari  passu  with  the  creditors.  It 
was  the  duty  of  the  company  to  receive  and  divide  this  money. 
There  was  by  force  of  the  Act  of  Parliament  the  relation  of 
trustee  and  cestuis  que  trust  existing  between  the  company  and 
that  class,  and  the  bill  alleges  that  the  company  has  neglected  its 
duty  and  has  taken  no  step  to  do  it.  In  that  respect  relief  may 
be  given  at  the  hearing  as  regards  the  assets  which  have  not  been 
distributed  among  that  class. 

But  the  Plaintiff  has  not  contented  himself  with  filing  a  bill  on 
behalf  of  himself,  the  creditors,  and  the  preferential  shareholders ; 
but  has  filed  a  bill  on  behalf  of  himself  and  the  ordinary  share- 
holders, who  are  dealt  with  in  a  totally  different  way  by  the  Act 
of  Parliament,  and  who  are  to  have  from  the  Dover  Company,  and 
not  from  the  Sheerness  Company,  certain  shares.  It  has  been 
alleged  in  support  of  the  bill,  that  there  may  be  a  question  if, 
when  the  preferential  shareholders  and  the  creditors  are  paid, 
there  should  be  still  a  surplus,  the  ordinary  shareholders  may  be 
entitled  to  get  it.  That  is  entirely  an  adverse  claim.  A  man 
cannot  file  a  bill  for  two  adverse  sets  of  claimants  to  have  relief. 
In  one  case  the  creditors  and  preferential  shareholders  would  be 
entitled  to  get  the  whole ;  and  it  is  possible  that  the  ordinary 
shareholders — although  I  do  not  see  exactly  how — may  be  entitled 
to  some  part  of  that  surplus  instead  of  its  going  entirely  among 
the  others.  That  is  entirely  an  adverse  claim  to  the  claim  of 
the  creditors  and  preferential  shareholders.  I  think  the  Yice- 
Chancellor  was  right  in  overruling  the  demurrer  for  want  of 
equity ;  but  the  demurrer  for  multifariousness  and  misjoinder 
must  be  allowed.  As,  however,  that  is  not  the  ground  taken  by 
the  written  demurrer,  the  demiu-rer  must  be  allowed  without 
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costs,  and  there  will  be  no  costs  of  the  appeal.    There  will  of     L.  J  J. 
course  be  liberty  to  amend.  1874 

Ward 

Sir  G.  Mellish,  L.J. : —  v. 

Sitting- 

I  am  of  the  same  opinion.  bolrne  and 

sheerne8s 

 ■ — — — —  Railway  Co. 

Cur. : — Affirm  the  order  dated  the  12th  day  of  March,  1874.  And  the  said 
Defendants  now  demurring  ore  tenus,  for  that  the  hill  is  filed  on  hehalf  of  the 
Plaintiffs  and  all  other  the  creditors  and  shareholders  of  the  company,  which 
is  a  misjoinder,  inasmuch  as  the  creditors  and  shareholders  of  the  said  company 
have  adverse  interests,  and  also  that  the  objects  of  the  bill  are  multifarious  as 
between  the  preferential  and  ordinary  shareholders  of  the  said  company,  hold 
the  said  demurrer  ore  tenus  for  misjoinder  and  multifariousness  to  be  good  and 
sufficient,  and  order  the  same  to  stand  and  be  allowed,  but  without  costs. 

Solicitors  for  the  Plaintiff :  Messrs.  Taylor,  Mason,  &  Taylor, 
Solicitor  for  the  Defendants :  Mr.  Scoii  Lawson, 


EDWAEDS  V.  WAKDEN.  l.  jj. 

[1867    E.  69.] 

Fund  and  Defendants  out  of  Jurisdiction — Benefit  Society — Insurance — Fay-       2?  3, 5, 
ment — Trustees — Statute  of  Limitations — Express  Trust. 

A  bill  was  filed  against  four  trustees  in  India  of  a  fund  in  India^  and 
one  formal  Defendant  in  England,  to  recover  money  payable  in  England. 
The  trustees  were  served  out  of  the  jurisdiction,  appeared  and  answered,  and 
entered  into  evidence : — 

Held,  that  as  the  Defendants  had  not  demurred  or  pleaded  or  moved  to 
discharge  the  order  for  service,  the  Court  might  determine  the  questions  be- 
tween the  parties. 

By  resolutions  of  an  association  in  the  nature  of  a  benefit  society,  certain 
pensions  were  to  be  given  to  the  widows  of  the  members,  and  each  member 
was  to  pay  to  the  association  a  percentage  on  his  income.  Six  months 
afterwards  the  operation  of  these  resolutions  was  suspended ; — 

Eeldj  that  the  widow  of  a  member  who  had  not  paid  or  tendered  the  re- 
quisite percentage  had  no  claim  to  a  pension  under  the  resolutions. 

The  funds  of  the  association  were  vested  in  trustees : — 

Held,  that  neither  they  nor  the  association  were  trustees  for  the  widow  ol 
any  member,  so  as  to  prevent  the  claim  from  being  barred  by  lapse  of  time. 

Decree  of  Bacon,  V.C.,  varied. 

In  the  year  1804  an  association,  called  the  Civil  Service  Fund, 
was  founded  at  Bombay  for  the  purpose  of  giving  assistance  and 
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L.  JJ.     annuities  to  such  of  the  subscribers,  being  civil  servants  of  the 

1874      East  India  Comjpany,  as  should  be  compelled  by  ill  health  to  leave 

Edwaeds    I'i^dia,  and  of  providing  pensions  for  the  widows  and  children  of 

_„  ^-  subscribers.  Alterations  were  from  time  to  time  made  in  the 
Wabden. 

  constitution  of  the  association,  and  in  1825  it  was  completely  re- 
modelled, and  subscription  was  made  compulsory  on  all  persons 
thereafter  becoming  members  of  the  civil  service,  and  new  rules 
were  adopted,  some  of  them  intended  to  accelerate  promotion  by 
providing  annuities  of  £1000  a  year  for  a  certain  number  of 
members  desirous  of  retiring,  such  persons  to  be  paid  in  England 
and  in  English  money.  By  the  11th  article  of  the  new  rules  it 
was  provided  that  the  widow  of  every  member  should  be  entitled 
to  a  pension  of  £300  a  year ;  but  if  she  had  other  property,  her 
pension  should  be  reduced  so  that  the  income  should  not  exceed 
£500  a  year ;  and  by  the  12th  article,  the  child  (if  a  girl)  of  any 
member  dying  should  be  entitled  to  a  pension  of  £100  a  year  until 
she  was  nineteen  years  old,  and  then  to  a  sum  of  £500  ;  but  if  the 
child  had  a  mother  living,  and  her  income  exceeded  the  sum  appro- 
priated for  her  in  the  12th  article,  then  such  allowance  only  should 
be  made  as,  taken  together  with  the  surplus  above  the  sums  men- 
tioned in  the  preceding  article,  should  make  up  the  sum  intended 
to  be  provided  for  the  maintenance  and  education  of  the  child  or 
children.  The  same  deduction  if  the  father  or  any  other  person 
had  made  provision  for  the  child.  In  estimating  the  income  of  a 
child  or  children  the  property  left  by  a  deceased  member  was  to 
be  considered  as  the  property  of  the  widow  and  children  collec- 
tively in  settling  their  claims  upon  the  fund. 

It  was  also  provided  that  the  whole  property  of  the  fund  should 
be  vested  in  trustees,  consisting  of  the  committee  of  managers  for 
the  time  being,  who  were  to  be  five  ex  officioj  viz.,  four  high 
government  officials  and  the  secretary  of  the  fund,  and  four  others 
elected  annually.  By  the  original  constitution  of  the  association 
a  majority  of  three-fourths  of  the  subscribers  had  power  to  alter 
the  rate  of  contribution,  the  rate  or  grant  of  pensions  or  annuities, 
and  to  make  any  addition  to  or  change  in  the  rules  and  regulations 
of  the  association ;  and  a  similar  provision  was  contained  in  the 
rules  of  1825. 

The  provision  that  the  property  should  be  vested  in  the 
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managers  as  trustees  was,  however,  never  acted  ou,  as  the  funds     L.  JJ. 
were  left  in  the  treasury  of  the  Government  on  behalf  of  the  1874 
association,  and  existed  only  as  a  floating  debt  of  the  state.  Edwards 

In  the  year  1826,  at  a  general  meeting  of  the  association,  reso-  -^^^J^^^ 

lutions  were  carried,  on  the  proposal  of  a  Mr.  Farish,  that  the   

pensions  to  widows  and  children  should  henceforward  be  granted 
in  all  cases,  whether  the  widow  and  children  had  or  had  not  other 
property ;  but  in  order  to  entitle  a  member  to  the  benefit  of  this 
resolution  on  behalf  of  his  family  after  he  should  have  accepted 
the  annuity,  he  should  subscribe  to  the  charitable  fund  one  per 
cent,  on  his  annuity.  The  operation  of  these  resolutions  was,  how- 
ever, suspended  until  the  consent  of  the  court  of  directors  could 
be  obtained.  The  consent  was  not  obtained  for  some  years.  It 
was  at  length  obtained,  and  at  a  meeting  held  on  the  5th  of  January^ 
1830,  Mr.  Farish' s  resolutions  were  carried,  and  a  subscription  at 
the  rate  of  two  per  cent,  was  voted. 

It  appeared  to  have  been  considered  by  the  trustees  that  the 
increased  burthen  on  the  fund  which  those  resolutions  would 
occasion  could  not  be  borne  without  additional  resources,  and  it  was 
therefore  proposed  by  them,  at  a  meeting  held  on  the  8th  of  June,. 
1830;  that  the  increased  subscription  should  have  a  retrospective 
operation  from  the  1st  of  May,  1825.  This  proposition  was  re- 
jected, and  in  consequence  of  its  rejection  Mr.  FarisJis  resolutions 
were  again  suspended  by  the  unanimous  vote  of  that  meeting. 

Communication  had  been  made  to  the  English  agents  of  the 
fund  for  the  purpose  of  it  being  intimated  to  the  annuitants  then 
in  receipt  of  their  annuities,  that  the  suspension  of  Mr.  Farish's 
resolution  had  been  removed,  and  in  effect  inviting  them  to  avail 
themselves  thereof.  Before  anything,  however,  was  done  on  this, 
a  further  communication  was  sent,  announcing  that  the  resolutions 
had  been  again  suspended,  accompanied  by  an  intimation  in  effect 
that  the  right  of  the  annuitants  was  suspended,  but  that  if  and 
when  the  suspension  was  again  removed  they  should  receive  due 
notice,  so  as  to  be  able  to  avail  themselves  of  their  right  to  con- 
tribute. 

Mr.  Flower,  the  father  of  Mrs.  Edivardsj  the  Plaintiff  in  this 
case,  had  been  a  subscriber  to  the  fund  from  its  foundation  and 
assented  to  the  alterations  made  in  1825.     In  the  early  part 
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L.  JJ.     of  1830  he  retired,  taking  an  annuity  of  £1000  from  tlie  fund, 

1874      and  ceasing  to  be  a  civil  servant  as  from  the  1st  of  May,  1830. 

Edwards    He  was,  therefore,  a  member  who  became  an  annuitant  after 

^  and  while  Mr.  FarisJis  resolutions  had  come  into  and  were  in 

Warden. 

  operation. 

In  the  opinion  of  their  Lordships,  it  might  fairly  be  presumed 
that  Mr.  Flower  was  informed  of  the  communications  as  to  Mr. 
FarisKs  resolutions,  made  to  the  agents  in  England  above  men- 
tioned. 

Mr.  Flower  never  did  in  fact  subscribe,  or  take  any  step,  or  do 
any  act  with  reference  to  Mr.  FarisKs  resolutions,  and  he  continued 
to  receive  his  annuity  in  full  up  to  the  time  of  his  death.  He  died 
on  the  11th  of  February,  1834,  leaving  a  widow  and  an  only 
daughter,  afterwards  Mrs.  Edwards,  wife  of  Tenison  Edwards. 
surviving  him. 

Mrs.  Flower,  in  1838,  made  applications  for  payment  of  a  pension, 
which  applications  were  refused. 

At  a  meeting  of  the  association,  held  on  the  18th  of  February, 
1840,  a  fresh  set  of  rules  and  regulations  for  the  management  of 
the  fund,  following  Farish's  resolutions,  were  adopted.  By  these 
new  rules  it  was  provided  (Art.  xi.  s.  2)  that  a  widow's  title  to  a 
pension  should  not  be  affected  by  her  possession  of  property ; 
(Sect.  3)  that  the  benefit  of  that  provision  should  be  extended  to 
those  widows  then  on  the  fund  whose  husbands  were  alive  and 
in  the  service  on  the  1st  of  January,  1830,  provided  the  enhanced 
rate  of  subscription  was  paid  by  them ;  and  (Sect.  4)  that  the 
claims  of  all  widows  to  whom  the  provisions  of  the  revised  rules  did 
not  extend  should  be  considered  under  the  regulations  in  force  on 
the  30th  of  April,  1825. 

Mr.  Flower's  daughter  attained  the'  age  of  twenty-one  years 
on  the  15th  of  October,  1842,  and  on  the  13th  of  March,  1843, 
Mrs.  Flower  wrote  to  the  English  agents  of  the  fund,  stating  (as 
was  the  fact)  that  under  the  will  of  her  husband  her  daughter, 
on  coming  of  age,  had  become  entitled  to  receive  £6000,  the 
interest  on  which  had  hitherto  been  paid  to  the  mother;  her 
income  was  consequently  reduced  to  £422,  and  she  hoped  to  have 
it  increased  to  £500  in  accordance  with  the  regulations  of  the 
Civil  Service  Fund.  This  letter  was  referred  to  the  trustees  of  the 
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fund  in  India.  The  secretary  answered  that  a  similar  case  in  1830      L.  J  J. 
had  been  discussed,  and  it  was  then  determined  that  in  cases  of  1874 
bequest  by  a  member  of  the  fund  the  property  left  should  be  con-  edwaeds 
sidered  as  the  property  of  the  wddow  and  children  collectively,  and  -w^b^en 

therefore  Mrs.  Flower's  application  could  not  be  acceded  to.   

Mrs.  Flower  died  on  the  23rd  of  December,  1863,  and  adminis- 
tration of  her  estate  was  granted  to  Mrs.  Edwards,  The  original  bill 
in  this  suit  was  filed  on  the  30th  of  July,  1867,  by  Tenison  Edwards 
and  his  wife.  It  was  subsequently  amended,  and,  as  amended,  was 
against  the  trustees  of  the  fund  and  the  Secretary  of  State  for 
India,  and  prayed  for  a  declaration  that  Mrs.  Flower  was  entitled  to 
an  annuity  of  £300  a  year  from  the  death  of  her  husband,  and  for 
payment  of  the  same,  with  compound  interest  at  the  rate  of  8  per 
€ent. ;  and  similar  declaration  and  relief  as  to  an  annuity  of  £100 
a  year  to  the  daughter,  and  a  sum  of  £500  payable  on  her  attaining 
the  age  of  nineteen.  All  the  Defendants,  except  the  Secretary  of 
State,  were  at  that  time  in  India,  and  were  served  Out  of  the  juris- 
diction. 

The  Vice-Chancellor  Bacon  made  a  decree  for  payment  to  Mrs. 
Edwards,  as  administrator  to  Mrs.  Flower,  of  an  annuity  of  £300 
a  year  from  the  death  of  Mr.  Flower,  with  interest  at  5  per 
cent.,  deducting  the  payment  of  1  per  cent,  on  the  annuity  of 
Mr.  Flower,  and  ordered  the  Defendants,  the  trustees  of  the  fund, 
to  pay  the  costs  of  the  suit. 

The  trustees  appealed. 

Mr.  Cotton,  Q.C.,  Mr.  Kehewich,  and  Mr.  Hornell,  for  the  Appel- 
lants : — 

FarislCs  resolutions  did  not  become  part  of  the  binding  reso- 
lutions of  the  body  till  1840.  If  Mr.  Flower  had  made  a  tender 
before  he  left  India,  and  it  had  been  accepted,  there  might  have 
been  evidence  of  a  contract ;  but  he  never  offered  anything — he 
did  not  like  to  bear  the  burden,  and  cannot  claim  the  benefit.  Then 
we  contend  that  the  lapse  of  time  is  fatal  to  the  present  claim. 
Even  if  the  Statute  of  Limitations  does  not  apply,  the  demand 
must  be  rejected  as  a  stale  de.mand.  The  right  to  the  annuity,  if 
it  arose  at  all,  arose  in  1834,  and  the  bill  was  not  filed  till  1867. 
It  is  not  a  case  of  direct  trust  within  any  reasonable  sense  of  that 
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expression.  The  case  is  like  that  of  a  disputed  claim  by  a  member 
of  a  mutual  insurance  society  against  the  society :  Browne  v. 
McClintock  (1). 

Mr.  Macnaghten,  for  the  Secretary  of  State  for  India, 

Mr.  Kaij,  Q.C.,  Mr.  Miller,  Q.C.,  and  Mr.  J".  Beaumont,  for  the 
Plaintiffs : — 

Besides  what  the  decree  of  the  Vice-Chan cellor  has  given  to  the 
widow,  we  ask  for  the  daughter's  pension.  Mr.  Parish's  resolutions 
were  only  suspended  till  the  court  of  directors  assented  to  the 
division  of  the  fund,  and  Mr.  Flower  having  retired  while  Farisk's 
resolutions  were  in  force,  no  subsequent  alteration  of  the  rules  could 
affect  his  rights.  He  had  no  opportunity  of  paying.  But  if  there 
was  any  doubt  on  the  subject,  the  regulations  of  1840  clearly 
recognised  and  established  the  right  of  Mrs.  Flower  to  a  pension 
irrespective  of  her  other  income.  There  were  three  classes  of 
widows  to  be  provided  for,  and  these  resolutions  provide  for  them 
separately :  First,  widows  becomiug  such  in  the  future,  who  were 
under  the  system  thereby  established ;  secondly,  widows  of  members 
who  were  in  the  service  on  the  1st  of  January,  1830,  whose  husbands 
had  come  in  under  the  rules  of  1825  and  paid  the  then  enhanced  sub- 
scriptions ;  and,  thirdly,  widows  of  members  who  remained  under 
the  old  rules  of  1804.  Mrs.  Flower's  case  was  provided  for  by  the 
3rd  section,  and  the  words,  "  provided  the  enhanced  rate  of  sub- 
scription was  paid  by  them,"  did  not  affect  her,  and  were  only 
inserted  to  exclude  the  widows  of  members  who  were  in  the 
service  on  the  1st  of  January,  1830,  although  they  had  not  come 
in  under  the  rules  of  May,  1825.  And  then  the  4th  section 
applies  to  widows  under  the  rules  of  1804. 

Our  claim  cannot  be  barred  by  the  Statute  of  Limitations,  or  by 
any  analogous  rules.  The  money  we  claim  was  always  ours,  and 
was  held  by  these  trustees  for  us.  It  is  still  in  the  hands  of  the 
Indian  Government,  and  is  ear-marked.  In  fact,  the  whole  society 
were  trustees  for  us,  and  had  no  right  to  take  our  money  for  their 
own  use.    That  is  the  real  test. 

As  to  our  right  to  sue  in  this  Court,  Boldero  v.  East  India  Com- 

(1)  Law  Rep.  6  H.  L.  456. 


L.  JJ. 
1874 

Edwards 

V. 

Warden. 
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pany  (1)  and  Innes  v.  Mitchell  (2)  are  authorities.  The  money      L.  JJ. 

was  to  be  paid  here,  and  the  Secretary  of  State  for  India  is  i874 
here. 


Mr.  Cotton,  in  reply. 


J'^DAVARDS 
V. 

Wabden. 


May  26.  SiK  W.  M.  James,  L.J.,  now  delivered  the  judgment 
of  the  Court.  His  Lordship,  after  stating  the  facts  of  the  case, 
continued : — 

The  Defendants  to  the  Bill  are  four  persons  who  are  or  were 
members  of  the  committee  of  management  and  the  secretary  of 
the  association,  as  representing  the  entire  body,  and  the  Secretary 
of  State  in  Council  for  India. 

The  Secretary  of  State  has  taken  no  part  in  the  discussion  before 
us.  The  other  Defendants  insist  that  the  suit  ought  not  to  have 
been  instituted  in  and  ought  not  to  be  entertained  by  this  Court, 
the  proper  forum  being  the  High  Court  at  Bomhay,  But  they 
admit  at  the  Bar  that,  if  the  suit  could  be  sustained  in  this 
country  against  the  association  or  body  by  members  representing 
it,  they  may  be  taken  as  sufScient  representatives  of  such  associa- 
tion or  body. 

It  certainly  does  seem  a  very  strong  proceeding  for  a  Court  of 
Justice  in  this  country  to  summon  an  association  of  members  at 
Bombay  J  who,  from  the  nature  of  the  society,  must  be  all  public 
servants  there,  and  to  call  on  the  managers  and  trustees  of  that 
foody,  who  must  be  for  the  most  part  engaged  in  the  performance 
of  high  official  duties  at,  and  be  all  actually  resident  in,  Bomhay,  to 
"Come  in  and  plead  and  litigate  here. 

It  is  to  be  observed  that,  by  the  rules,  the  annuities  to  widows 
and  children  are  payable  in  English  money,  and  are  to  be  paid  in 
England,  if  the  annuitants  reside  in  England,  or  elsewhere  in 
Eurojpe,  We  think,  however,  that  it  is  unnecessary  to  determine 
whether  the  circumstance  of  the  annuities  being  made  payable  in 
England  gives  jurisdiction  to  this  Court  to  enforce  payment,  be- 
cause, assuming  that,  if  a  motion  had  been  made  to  discharge  the 
orders  for  the  service  of  the  bill  in  India,  or  if  the  objection  to  the 

(1)  11  H.  L.  C.  405.  (2)  4  Drew.  141. 
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L.  JJ.  bill  had  been  raised  by  plea  or  demurrer,  it  would  have  been  fatal ; 
1874  still,  having  regard  to  the  fact  that  the  Defendants  did  appear 
Edwaeds  unconditionally  to  the  suit,  that  no  application  was  made  to  dis- 
charge the  service  of  the  bill  in  India,  that  no  objection  to  the 
jurisdiction  was  raised,  either  by  plea  or  by  demurrer,  that  the  case 
has  been  fully  litigated  here  with  pleadings,  evidence,  and  argument^, 
on  all  points,  and  that  the  Grovernment  of  India  really  holds  the 
money,  and  has  taken  no  objection  to  the  suit,  we  think  that  we 
ought  to  deal  with  and  determine  the  questions  which  have  arisen 
between  the  parties. 

First,  then,  as  to  the  right  of  the  widow  and  daughter  to  the 
benefit  of  Mr.  Farish's  resolutions. 

It  is  contended,  and  we  think  rightly,  that  Mr.  Flower  having 
ceased  to  be  a  member,  and  having  become  an  annuitant  after  the 
suspension  had  been  removed,  and  before  it  was  re-introduced,  he 
became  for  himself,  his  wife,  and  daughter,  absolutely  entitled  to 
the  benefit  of  those  resolutions,  and  that  the  members  could  not 
by  any  subsequent  Act  deprive  him  of  his  vested  right.  But  what 
was  that  right  ?  A  right  by  subscription  to  a  fund  during  his  life 
to  obtain  after  his  death  a  certain  benefit  to  his  wife  for  her  life^ 
if  she  should  survive  him,  and  a  certain  benefit  to  his  daughter, 
if  she  should  survive  him  and  be  then  a  minor.  It  was  a  right  to 
have  what  was  an  exact  equivalent  to  a  very  ordinary  policy  of 
insurance  granted  by  an  insurance  office.  But  it  is  of  the  essence 
of  all  such  contracts  that  the  premium  should  be  paid,  and  there 
is  no  distinction  between  the  subscription  in  this  case  and  the 
premium  payable  to  an  insurance  office.  Then  it  is  said  that  in 
this  case  the  association,  by  suspending  the  resolutions  before 
Mr.  Flower  could  contribute,  and  by  their  communications  to  the 
London  agents,  had  deprived  him  of  the  means  of  subscribing,  and 
had,  therefore,  absolved  him  from  the  performance  of  the  condition 
precedent. 

But  there  is,  in  our  opinion,  a  fallacy  in  treating  this  as  a  waiver 
of  a  condition  precedent,  or  as  anything  analogous  to  that.  What 
Mr.  Flower  had,  was  a  right  to  purchase  an  insurance  for  a  certain 
sum  of  money,  or  certain  annual  payments.  He  was  told  that  the 
whole  scheme,  including  the  granting  of  the  insurance,  was  for 
the  present  suspended.   He  acquiesced  in  that  arrangement,  and 
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never  paid  or  tendered  his  money.  It  was,  at  the  utmost,  a  rescis-      L.  JJ. 

sion  of  a  contract  giving  a  right  to  purchase.  He  might,  of  course,  i874 

have  disputed  the  right  to  rescind  or  suspend,  but  he  was  bound  to  edwards 

do  so  at  once,  or  within  a  reasonable  time,  and  to  insist  on  his  ^' 

'  '  ^    ^  Waeden. 

right  to  pay  his  subscription  or  premium  and  obtain  his  insurance.   

It  is  like  a  contract  for  the  sale  of  a  Ipttery  ticket.  If  the  con- 
tract is  rescinded  by  the  vendor,  and  the  purchaser  acquiesces 
therein  and  keeps  his  money  without  tender,  protest,  or  objection, 
it  would  be  impossible  for  him  afterwards  to  insist  on  the  contract, 
and  claim  the  prize  if  the  ticket  should  have  drawn  one. 

It  is  further  said  that  in  this  case  the  annuitants  were  induced 
to  acquiesce  by  a  promise  contained  in  a  letter  from  the  secretary, 
dated  the  9th  of  September,  1831.  [His  Lordship  then  read  the 
letter,  and  concluded  that  it  did  not  support  the  contention  of 
the  Plaintiffs,  and  that  in  this  case  one  is  apt  to  be  misled  by  the  fact 
that  Mr.  Flower  died  so  soon  after  he  began  to  receive  his  annuity, 
and  that  the  widow  lived  so  long  after  him.]  It  was  said  to  be 
obvious  that  if  the  association  had  not  prevented  him,  Mr.  Flower 
would  have  paid  the  few  pounds  a  year  subscription  required  to 
secure  the  great  benefits  he  would  thereby  have  secured.  But  it 
is  of  the  very  nature  of  life  insurance,  and  of  all  coDtingent  bene- 
fits connected  with  life,  that  if  the  payer  dies  immediately,  or  soon 
after,  the  benefit  obtained  should  seem  enormous  compared  with 
the  price  paid.  It  is  impossible  to  predicate  of  the  annuitants 
generally,  or  of  any  particular  annuitant,  that  they  or  he  would 
have  accepted  the  option.  What  a  man  may  have  thought  of  his 
own  chance  of  life,  or  of  his  wife's,  or  of  his  chance  of  marrying 
a  wife  at  all,  or  whether  his  means  were  such  as  to  make  the 
difference  between  the  regulations  of  1825  and  Mr.  Farislis  re- 
solutions immaterial,  are  things  which  it  is  impossible  to  speculate 
upon  with  a  view  to  place  the  widow  and  child  of  a  man  who  had 
not  subscribed  on  the  same  footing  as  if  he  had  subscribed. 

It  is  not  unimportant  also  to  bear  in  mind  that  the  whole  class 
of  annuitants  acquiesced  in  the  suspension,  and  that  if  any  attempt 
had  been  made  in  or  soon  after  1830  to  enforce  the  rights  of  the 
annuitants  to  subscribe  under  Mr.  FarisKs  resolutions,  it  is  by  no 
means  improbable  that  an  appeal  might  have  been  successfully 
made  to  the  court  of  directors  on  the  ground  that  a  new  burthen 

2^2  1 
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L.  JJ.     was  created  without  any  adequate  corresponding  resource.  [His 
1874      Lordship  then  read  a  letter  written  in  1842  by  the  directors.] 
Edwakds       We  have  arrived  at  the  conclusion  that  even  if  the  claim  under 
Warden  -^"^^^^^'^  resolutions  had  been  prosecuted  immediately  upon 

  or  soon  after  the  death  of  Mr.  Flower,  or  after  the  subsequent 

removal  of  their  suspension,  it  could  not  have  been  sustained. 

There  is,  however,  a  subordinate  claim,  which  arises  under  the 
11th  regulation  of  1825.  [His  Lordship  then  read  portions  of  the 
regulation.] 

Now  Mr.  Flower  left  property  exceeding  £500  a  year ;  but  £6000 
sterling  of  that  was  left  to  his  daughter,  the  interest  to  be  paid 
during  her  minority  to  the  widow  for  the  maintenance  and  educa- 
tion of  the  daughter.  The  daughter  came  of  age  on  the  15th  of 
October,  1842,  and  on  the  13th  of  March,  1843,  the  widow  wrote 
and  sent  a  letter  as  follows  : — [His  Lordship  then  read  the  letter.] 

This  letter  was  laid  before  a  general  meeting,  but  the  request 
therein  contained  was  not  acceded  to.  It  was  considered,  and  it 
has  been  argued  before  us,  that  she  was  not  entitled  to  the  further 
allowance  claimed.  [His  Lordship  then  read  the  articles  rela- 
ting to  the  pensions,  and  discussed  the  construction  to  be  put  on 
them.] 

We  are  of  opinion,  therefore,  that  the  claim  of  the  widow  ought 
to  have  been  allowed,  not  from  any  earlier  date  or  to  any  greater 
extent  than  is  stated  in  her  own  letter,  but  on  the  footing  of  that 
letter,  viz.,  that  as  from  the  15th  of  October,  1842,  her  income  had 
been  reduced  to  £422. 

To  this  claim,  however,  the  association  raises  a  very  formidable 
objection,  arising  from  the  lapse  of  time  and  the  equitable  rules 
adopted  by  analogy  to  the  Statute  of  Limitations.  To  this  it  has 
been  replied  that  this  being  a  case  of  an  express  trust — the  fund 
being  a  trust  fund — the  rules  as  to  time  have  no  application. 

We  are  unable  to  accede  to  this  view.  There  was  no  relation  of 
trustee  and  cestui  que  trust  between  any  person  or  persons  and  Mrs. 
Flower  or  her  representative.  The  managers,  it  is  true,  are  called 
trustees,  but  they  are  trustees  (so  far  as  they  are  trustees  at  all) 
for  the  association,  not  for  persons  having  claims  against  the  pro- 
perty of  the  association.  It  is,  in  our  judgment,  impossible  to 
distinguish  this  case  from  the  case  of  a  claim  against  the  Equitable 
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Assurance  Office,  or  any  other  mutual  assurance  society,  whose      L.  JJ. 
accumulated  funds  and  current  income  are  the  sole  assets  out  of  1874 
which  a  claim  in  respect  of  a  policy  could  be  satisfied.    There  is  edwards 
BO  fiduciary  relation  between  such  a  body  or  its  trustees  and  a  -yy^^jj^j^ 
policy-holder  or  the  grantee  of  an  annuity.  '   

Even  in  the  case  of  a  common  partnership,  where  the  surviving 
partner  took  the  duty  of  realising  the  assets  and  winding  up  the 
affairs  of  the  partnership  for  the  benefit  of  himself  and  the  estate 
of  the  deceased  partner,  it  was  held  by  the  House  of  Lords  in 
Knox  V.  Gye  (1)  that  a  suit  by  the  representative  of  the  latter  was 
barred  by  the  lapse  of  six  years. 

We  are  unable  to  suggest  any  principle  on  which  this  fund, 
society,  or  association,  or  whatever  it  may  be  called,  is  precluded 
from  setting  up  the  same  defence.  It  is  said  that  in  this  case  the 
fund  has  become,  from  accumulations  at  high  compound  interest, 
very  rich ;  but  it  is  easy  to  conceive  that  the  converse  might  have 
happened,  while  at  the  same  time  it  is  difficult  to  see  why  contri- 
butions should  be  levied  from  the  civil  servants  of  1867  to  1874  to 
meet  a  claim  which  ought  to  have  been  satisfied,  and  might  have 
been  enforced,  out  of  the  income  of  1843.  The  defence  arising 
from  lapse  of  time  must  be  the  same,  whether  the  association  be 
rich  or  poor. 

The  claim,  however,  appears  to  be  in  substance,  a  claim  to' a 
sum  of  money  payable  de  anno  in  annum,  and,  as  to  so  many  of 
such  annual  sums  as  became  due  within  six  years  before  the  filing 
of  the  bill  with  interest  from  the  filing  of  the  bill,-  we  think  the 
Plaintiffs  are  entitled  to  a  declaration  and  decree.  The  amount 
can  be  easily  calculated  and  put  into  the  decree. 

Our  order  will  be  to  discharge  the  decree  of  the  Vice-Chancellor 
and  in  lieu  thereof  to  dismiss  the  Plaintiffs'  bill  so  far  as  regards 
the  first  part  of  the  prayer,  to  declare  that  there  ought  to  be  paid 
to  the  Plaintiffs  the  sum  of  £  (being  the  amount  which 

accrued  due  to  Mrs.  Flower  in  respect  of  an  annuity  of  £78 
between  the  30th  of  July,  1861,  and  the  23rd  of  December,  1863,) 
with  interest  thereon  at  5  per  cent,  from  the  30th  of  July,  1867, 
the  date  of  the  filing  of  the  bill. 

Although  this  is  a  very  small  matter  compared  with  the  real 
(1)  Law  Rep.  5  H.  L.  656. 
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claim  made  in  the  suit,  we  think  we  are  justified  under  all  the 
circumstances  of  the  case  in  not  making  any  order  as  to  costs. 

And  we  desire  to  repeat  what  was  said  by  us  at  the  close  of 
the  arguments,  that  the  association  in  its  present  circumstances 
would  be  acting  properly  in  not  insisting  on  the  lapse  of  time  with 
respect  to  Mrs.  Flower's  application  of  March,  1843,  which  we 
think  was  refused  under  a  misconception  as  to  the  meaning  and 
legal  effect  of  the  rules  of  1825. 

Solicitor  for  the  Plaintiffs  :  Mr.  W.  A.  Bay. 
Solicitors  for  the  Trustees  of  the  Fund :  Messrs.  Freshjields  <& 
Williams, 

Solicitors  for  the  Secretary  of  State*:  Messrs.  Lawford  &  Water- 
house, 


L.  JJ. 

1874 

Edwabds 

V. 

Warden. 


L.jj.  ^'j^arj^e  HOPKINS.  InrelLKRH, 

^^"^^       Banhrujptcy — Liquidation  hy  Arrangement — Eemoving  Trustee  and  Committee 
April  17.  ^  Inspection — Bankruptcy  Act,  1869,  s.  83,  sul-s.  4, 12 — Bankruptcy  Bules, 
  *  1870,  rr.  120, 304,  305,  307, 

The  trustee  in  a  liquidation  by  arrangement,  and  any  member  of  the  com- 
mittee of  inspection,  may  be  removed,  and  others  appointed,  by  a  special 
resolution  of  the  creditors,  summoned  under  rules  304  or  305  of  the  BanJc^ 
ruptcy  Rules,  1870. 

The  rules  in  the  Bankruptcy  Rules,  1870,  relating  to  bankruptcy,  and 
those  relating  to  liquidation  by  arrangement,  are  to  be  read  as  distinct  codes 
of  rules. 

-■)■■■■. 

This  was  an  appeal  from  a  decision  of  Mr.  Eegistrar  Brougham, 
sitting  as  Chief  Judge  in  Bankruptcy. 

Henry  Aaron  Hart  filed  a  petition  for  liquidation  by  arrange- 
ment, which  was  agreed  to  by  the  requisite  majority  of  his  credi- 
tors on  the  18th  of  June,  1873,  and  Mr.  A,  8,  Paterson  was 
appointed  trustee  of  his  estate,  and  two  other  creditors  were 
appointed  a  committee  of  inspection. 

On  the  15th  of  December,  1873,  a  meeting  of  the  creditors  was 
called  by  a  creditor,  with  the  concurrence  of  one-fourth  of  the 
creditors  who  had  proved  their  debts,  under  the  125th  section  of 
the  Banhru^tcy  Act,  1869,  and  rules  305  and  307  of  the  Banhru^ptcy 
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Rules,  1870,  for  the  purpose  of  removing  the  trustee  and  committee      L.  jj. 
of  inspection,  and  appointing  a  new  trustee  and  a  new  com-  1874 
mittee  of  inspection.    At  this  meeting  a  resolution  was  passed    Ex  parte 
removing  the  former  trustee  and  both  the  members  of  the  com-  Hopkins. 
mittee  of  inspection,  and  appointing  a  new  trustee  and  a  new  hart, 
committee  of  inspection. 

Mr.  Kegistrar  Keene  declined  to  register  this  resolution,  con- 
sidering that  the  meeting  ought  to  have  been  summoned  in 
manner  required  by  the  120th  rule.  Mr.  Kegistrar  Brougham , 
sitting  as  Chief  Judge,  reversed  this  decision,  and  referred  it  back 
to  Mr.  Keene  to  be  registered.  The  original  trustee  and  two  of 
the  creditors  appealed  from  this  decision. 

Mr.  Willis  Bund,  for  the  Appellants : — 

It  was  irregular  to  summon  this  meeting  under  the  305th  rule. 
"The  meetings  referred  to  in  the  304th  and  305th  rules  are  for 
ordinary  purposes.  When  it  is  required  to  remove  a  trustee, 
recourse  must  be  had  to  the  83rd  section,  sub-section  4,  of  the 
Banhru^tcy  Act,  1869,  and  a  meeting  must  be  summoned  in  the 
manner  prescribed  by  rule  120.  That  is  the  meeting  referred  to 
in  rule  307,  and  the  creditors  can  then,  under  that  rule,  remove 
the  trustee  and  appoint  a  new  one.  With  respect  to  the  removal 
of  the  committee  of  inspection,  there  is  no  power  at  all  to  remove 
them  in  a  liquidation  by  arrangement,  for  the  307th  rule  does  not 
extend  to  them. 

Mr.  Winslow,  Q.C.,  and  Mr.  G,  N,  Marey,  for  the  creditors  who 
desired  the  registration  of  the  resolution,  were  not  called  on. 

Sir  W.  M.  James,  L.J.  :— 

I  have  no  doubt  in  this  case.  There  are  distinct  sets  of  rules, 
one  for  bankruptcy  and  one  for  liquidation  by  arrangement.  In 
bankruptcy,  according  to  Kule  120,  a  creditor  who  desires  to  re- 
move a  trustee  or  a  member  of  the  committee  of  inspection,  can 
apply  to  the  Court  to  summon  a  meeting ;  but  in  liquidation  the 
conduct  of  the  business  is  left  more  in  the  hands  of  the  creditors, 
and  a  general  meeting  can  be  summoned  by  one-fourth  in  value 
of  the  creditors.    The  4th  and  12th  sub-sections  of  the  83rd  sec- 
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L.  JJ.  tion  of  the  Act,  wliicli  apply  to  both  bankruptcy  and  liquidation^ 
1874       provide  that  trustees  and  members  of  the  committee  of  inspection 

Ex  parte    maybe  removed  by  a  special  resolution  at  a  general  meeting; 

Hopkins.  ^j^^  mode  of  calling  a  general  meeting  in  liquidation  is  that 

Hart.  provided  in  rules  304  and  305.  I  think,  therefore,  that  the  Regis-- 
trar  was  right,  and  the  appeal  must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors :  Messrs.  Mathews  &  Mathews ;  Mr.  T,  W.  Payne, 


In  re  (JRILm, 

1874 

Bankruptcy-^Joint  and  Separate  Estates — Husband  and  Wife — Quasi-  •, 
'April  24.  Partnership, 

A  trader  at  Brighton  married  a  widow  who  was  entitled  to  three-fourtb© 
of  the  profits  of  a  London  business.  He  afterwards  bought  the  remaining 
one-fourth  of  the  London  business,  and  covenanted  with  a  trustee  that 
three-fourths  of  the  profits  of  the  London  business  should  be  for  the  separate 
use  of  the  wife.  A  resolution  was  duly  made  for  liquidation  of  the  affairs 
of  the  trader  : — 

Held,  that  the  assets  of  the  London  business  were  first  to  be  applied  in 
^     payment  of  the  creditors  of  the  London  business ;  and  that  only  the  surplus 
Avould  go  to  the  general  creditors. 

J.  LINNET  and  T.  BoUnson  were  partners  in  the  business  of 
tailors  carried  on  in  London.  By  the  terms  of  the  partnership  it 
was  to  continue  for  twenty  years  from  1861 ;  Linnet/  was  to  con- 
tribute £6000  and  BoUnson  £2000  to  the  capital ;  Linnet/  was  to 
have  three-fourths  of  the  profits,  and  BoUnson  was  to  have  one- 
fourth,  and  neither  was  to  engage  in  any  other  business;  the 
partnership  was  not  to  be  determined  by  the  death  of  Linnet/^  but 
his  widow  was  to  have  three-fourths  of  the  net  profits,  and  his 
share  of  the  capital  was  then  to  be  ascertained,  and  the  amount 
was  to  be  considered  as  a  loan  to  the  partnership  from  his  exe- 
cutors at  interest,  with  liberty  to  the  executors  to  withdraw  any 
portion  of  the  capital.  Linnet/  died  in  1862.  In  1867  his  widow 
married  William  Childs.    In  1869  Childs  bought  BoUnson  s  m- 
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terest  in  the  busir>ess  ;  and  by  a  deed  of  the  15th  of  July,  1869,      L.  JJ. 
Childs  covenanted  with  one  Sogg,  as  trustee  for  Mrs.  Childs,  that  1874 
the  three-fourths  of  the  profits  of  the  business  and  all  the  share  re 
and  interest  of  Childs,  to  which  Mrs.  Childs,  or  GMlds  in  her  right,  Childs. 
was  entitled,  should  be  for  the  sole  and  separate  use  of  Mrs.  Childs, 
and  Mrs.  Childs  and  her  husband  were  to  have  respectively  the 
same  rights  and  obligations  as  those  conferred  on  Linnet/  &  Robin- 
son by  the  original  deed  of  partnership,  except  that  Childs  was  to 
be  at  liberty  to  carry  on  any  other  business.    These  arrangements 
were  made  under  an  order  of  the  Court  in  a  suit  for  the  adminis- 
tration of  Linneijs  estate. 

It  appeared  that  Childs  had  for  many  years  carried  on  the 
business  of  a  toy-dealer  at  Brighton,  and  was  indebted  to  several 
persons  in  respect  of  that  business,  wholly  unconnected  with  the 
London  business.  On  the  6th  of  May,  1873,  he  filed  a  petition,  on 
which  a  resolution  for  liquidation  of  his  affairs  by  arrangement 
was  made,  and  inspectors  were  appointed. 

The  creditors  of  the  London  business  applied  to  have  the  assets 
of  the  London  business  applied  first  in  payment  of  their  debts. 
There  w^as  evidence  that  the  two  businesses  were  entirely  separate. 

Mr.  Eegistrar  Murray  decided  that  the  assets  of  the  London 
business  were  to  be  treated  as  joint  estate,  and  to  be  applied  in 
payment  of  the  creditors  of  that  business  in  priority  to  the 
Brighton  creditors,  who  were  to  be  treated  as  separate  creditors. 

Two  of  the  inspectors  and  one  of  the  general  creditors  appealed. 

Mr.  Boxburgh,  Q.C.,  and  Mr.  Bagley,  for  the  Appellants  : — 

The  question  is,  whether  a  man  who  carries  on  one  business  in 
London  and  another  business  at  Brighton  can  divide  the  assets  as 
if  there  were  two  firms.  The  moment  Childs  married  Linney's 
widow  all  her  interest  in  the  profits  became  his,  and  he  then 
bought  the  rest  of  the  business,  and  thus  got  the  whole.  No  one 
else  could  have  been  sued  for  a  debt,  and  as  regards  him  there  is 
but  one  estate.  Any  one  who  had  recovered  judgment  against 
him  could  resort  to  the  assets  of  either  business.  There  has  never 
been  a  case  in  which  separate  firms  have  been  recognised,  unless 
there  were  other  partners.  There  is  no  evidence  that  the  stock 
and  assets  of  the  London  business  are  the  same  as  they  were  when 
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L.  JJ.  the  debts  were  contracted,  so  as  to  give  the  London  creditors  any 
1874  lien. 

Ohilds.        Mr.  De  Gex,  Q.C.,  and  Mr.  F,  Knight,  for  the  London  creditors, 
were  not  called  upon. 

Mr.  Eddis,  Q.C.,  Mr.  Winslow,  Q.C.,  Mr.  Woodrofe,  and  Mr. 
JDavet/,  for  other  parties. 

Sib  W.  M.  James,  L.J.,  said  that  this  appeared  to  be  a  very 
simple  case.  The  settlement  made  in  1869  was  not  morally  wrong, 
and  no  case  had  been  made  to  impeach  it. 

The  widow  of  Mr.  Linney  had  a  right  to  a  large  share  in  his 
business,  and  she  married  a  man  who  was  in  business  elsewhere. 
The  other  partner  in  her  former  husband's  business  was  then  got 
rid  of,  and  the  husband  thus  became  entitled  tio  one-fourth  of  the 
business.  He  thereupon  stipulated  that  he  would  keep  the  busi- 
ness so  that  his  wife  should  have  three-fourths  of  the  profits.  In 
fact  it  became  a  trust  estate  affected  by  trusts  in  favour  of  the 
wife.  His  position  was  then  the  same  as  that  of  an  executor 
carrying  on  business  in  one  place  for  himself,  and  in  another  place 
as  executor  of  some  one  else.  The  estates  would  then  be  separate, 
and  the  creditors  of  each  would  be  separate,  and  the  same  principle 
must  apply  here.  It  was  only  an  application  of  a  general  rule  in 
equity,  from  which  the  whole  principle  of  joint  creditors  and 
separate  creditors  arose.  In  fact  it  was  very  like  the  principle 
adopted  in  Ex  ^arte  Waring  (1).  The  Eegistrar  was  quite  right, 
and  there  was  no  other  mode  of  doing  justice.  The  general  cre- 
ditors must  resort  to  the  other  assets ;  but  of  course  if  there  was 
any  surplus  from  the  London  business,  Child's  share  of  it  would  go 
to  the  general  creditors.    The  appeal  must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.  J.,  said  that  he  was  entirely  of  the  same 
opinion. 

Solicitors  for  the  Appellants  :  Messrs.  Lawranee,  Flews,  &  Boyer, 
Solicitors  for  the  Eespondents :  Messrs.  Bobinson  &  Freston ; 
Messrs.  Halse,  Trustram,  &  Go. 

(1)  19  Yes.  345. 
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In  re  LIVEKPOOL  CIVIL  SEEVICE  ASSOCIATION. 
Ex  ^arte  GEEENWOOD. 

Winding-up— Payment  of  Fart  of  Deht—Ee-payment— Companies  Act,  1862 
(25  &  26  Vict.  c.  89;,  ss.  80,  153. 

'  A  creditor  presented  a  petition  for  winding  up  a  company.  The  company- 
paid  a  part  of  the  debt,  and  promised  to  pay  the  remainder  on  a  certain  day. 
This  was  not  done,  and  the  creditor  proceeded  with  his  petition,  and  a  wind- 
ing-up order  was  made  upon  that  petition  and  another  petition : — 

Held,  that  the  creditor  must  pay  hack  the  money  paid  to  him. 

Order  of  the  Palatine  Court  affirmed. 

jET.  greenwood,  a  creditor  of  the  Liverpool  Civil  Service  Asso- 
ciation for  £208,  served  on  the  association  a  demand  for  payment, 
and  not  having  been  paid  he  presented  a  petition  for  winding-up 
the  association.  The  association  then  paid  him  £100,  and  under- 
took to  pay  by  a  certain  day  the  balance  of  his  claim.  The 
association  afterwards  presented  a  petition  to  wind  up,  and  an 
order  to  wind  up  was  made  upon,  both  petitions.  The  Court 
of  the  County  Palatine  of  Lancaster,  on  the  application  of  the 
official  liquidator,  made  an  order  that  Greenwood  should  pay 
back  the  £100.    Greenwood  appealed. 

Mr.  North,  for  the  Appellant : — 

Any  creditor  who  is  not  paid  can  present  a  petition  for  wind- 
ing up  a  company,  and  that  is  a  legitimate  mode  of  com- 
pelling payment.  If  the  association  had  paid  the  whole  of  the 
debt,  the  creditor  would  have  kept  the  money,  and  could  not 
on  account  of  any  winding-up,  be  compelled  to  pay  it  back ;  then 
why  is  he  to  pay  back  anything  because  he  received  a  part 
only,  and  gave  time  to  the  association  in  which  they  might 
save  themselves  ?  If  such  a  payment  is  invalid,  then  the  moment 
a  petition  has  been  presented,  however  good  a  defence  a  com- 
pany might  have  to  it,  they  could  not  venture  to  pay  any  one, 
not  even  their  clerks,  for  fear  of  having  the  payment  declared 
illegal.  The  Court  does  not  interfere  with  hondfide  transactions  : 
In  re  Wiltshire  Iron  Company  (1)  ;  In  re  International  Life 
Assurance  Society  (2). 

(1)  Law  Kep.  3  Ch.  443.  (2)  Law  Rep.  10  Eq.  312. 
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L.  JJ.  Mr.  W.  F.  BoUnson,  and  Mr.  F.  Thomi^son,  for  tlie  official  liqui- 
1874       dator,  were  not  called  upon. 

Li/rRPooL   Sir  G.  Mellish,  L.J  : — 

Civil  Service 

Association.  This  raises  a  question  of  some  importance,  which  appears  to  me 
Gmenwood  ^^^^^^      hdiYQ  been  directly  decided,  that  is,  whether,  where  a 

  joint  stock  company  is  unable  to  pay  a  creditor,  and  the  creditor 

serves,  under  the  80th  section  of  the  Act  of  1862,  a  demand  for 
payment,  and  then  not  getting  paid  within  three  weeks  presents 
his  petition  to  wind  up  the  company,  and  then,  by  a  hond  fide 
agreement  with  the  company,  receives  a  payment  on  account, 
with  a  promise  to  pay  the  balance,  which  promise  is  not  after- 
wards performed,  and  the  petition  goes  on  and  an  order  is  made 
to  wind  up  the  company  upon  that  petition,  the  Court  ought, 
under  the  153rd  section,  to  allow  the  transaction  to  stand,  or 
ought  to  compel  the  creditor  to  bring  into  Court  the  money 
already  received  by  him,  so  that  he  may  obtain  out  of  the  assets 
of  the  company  only  his  share  in  respect  of  his  debt. 

Now,  I  think  there  can  be  no  doubt  that  under  the  153rd 
section,  this  is  purely  a  matter  for  the  discretion  of  the  Court, 
and  that  the  payment  of  this  £100  to  Greenwood  is  to  be  void, 
unless  the  Court  should  otherwise  order. 

I  do  not  mean  to  express  any  dissatisfaction  with  the  cases 
which  have  been  cited  by  Mr.  North,  as  deciding  that  all  hond  fide 
transactions  in  carrying  on  the  ordinary  business  of  a  company, 
which  take  place  between  the  petition  and  the  winding-up  order, 
and  have  been  completed  before  the  winding-up  order  is  made, 
should  be  confirmed.  But  here  the  question  is,  whether  the  very 
creditor  who  has  prosecuted  the  petition  should  be  allowed  to 
retain  money  which  he  has  obtained  by  means  of  the  petition, 
when  the  result  of  the  petition  is  that  the  assets  of  the  company 
are  to  be  divided  equally  amongst  its  creditors. 

It  appears  to  me  that  it  would  be  contrary  to  sound  principle, 
and  to  the  principle  which  has  always  prevailed  in  bankruptcy,  if 
that  were  to  be  allowed.  A  company  is,  according  to  the  79th 
section,  to  be  wound  up  whenever  the  company  is  unable  to  pay 
its  debts,  and  then  the  80th  section  says,  that  a  company  under 
this  Act  shall  be  deemed  to  be  unable  to  pay  its  debts  whenever 
a  creditor  has  served  his  demand  for  a  sum  above  £50,  and  has 
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not  been  paid  within  a  period  of  three  weeks.    That  happened  in      L.  JJ. 
this  case,  and  then  the  creditor  presented  his  petition,  asserting  1S74 
that  the  company  w^as  unable  to  pay  its  debts.   If  he  had  received 
payment,  and  had  given  up  his  petition,  that,  in  my  opinion,  cm™Ekvi'cE 
would  have  been  a  totally  different  thing.   So,  too,  if  the  company  Association. 
had  performed  their  promise,  and  had  paid  the  whole  of  his  debt,  Qj^fENwooD 
;and  then  he  had  withdrawn  his  petition,  that  also  would  be  a  — 
different  thing.     Neither  of  these  events,  however,  has  taken 
place ;  but  the  creditor  insists  on  the  Court  making  a  winding-up 
order  on  the  ground  that  at  the  time  when  he  presented  his  peti- 
tion the  company  was  unable  to  pay  its  debts,  and  therefore  ought 
to  be  wound  up,  and  that  the  assets  ought  to  be  divided  amongst 
the  creditors.    It  appears  to  me  that  a  creditor  of  this  kind  avers 
that  he  is  willing  to  come  in  and  take  an  equal  share  with  all  the 
other  creditors,  and  that  he  should  not  be  allowed  to  take  advan- 
tage of  the  Act,  and  get  payment  on  the  ground  that  the  company 
is  unable  to  pay  its  debts,  and  at  the  same  time  receive  a  greater 
proportion  than  the  other  creditors.    In  all  bankruptcies  and 
winding-up  proceedings  a  creditor  who  successfully  avails  himself 
of  those  proceedings  cannot  be  allowed  to  receive  more  than  his 
share  of  the  assets,  and  must  come  in  equally  with  all  the  other 
creditors. 

I  think,  therefore,  that  the  order  must  be  aflSrmed,  and  the 
appeal  dismissed  with  costs. 


Sir  W.  M.  James,  L.J.,  concurred. 

Solicitor  for  the  Appellant :  Mr.  TF.  W»  Wynne. 

Solicitor  for  the  Official  Liquidator :  Mr.  J.  B^,  E,  QUI,  Liverpool. 
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COTTEEELL  v.  STEATTOK 


1874 


[1868    C.  141.] 
Costs — Lower  Scale — Mortgage — Amount  of  Debt, 


April  29. 


A  mortgagor  received  an  advance  of  £900  from  a  building  society,  and 
conveyed  to  the  society  property  to  secure  the  payment  by  him  of  £900  and 
interest  in  120  instalments  (amounting  together  to  £1275),  and  also  of  cer- 
tain fines  and  charges  in  the  event  of  his  failing  to  pay  the  instalments.  A 
decree  for  redemption  was  made,  the  costs  of  the  suit  to  be  added  to  the 
security : — 

Eeldf  that  as  the  sum  originally  advanced  was  less  than  £1000,  the  costs 
must  be  taxed  on  the  lower  scale,  and  that  the  fines  and  charges  which  might 
be  incurred  could  not  for  this  purpose  be  considered  as  added  to  the  sum 
advanced ;  but : 

Held,  that  the  scale  of  taxation  was  not  dependent  on  the  amount  due 
when  the  bill  was  filed. 

Order  of  Matins,  V.C.,  affirmed. 

James  COTTEBELL  in  1858  borrowed  from  a  building  society 
tbe  sum  of  £900,  and  mortgaged  to  the  trustees  of  the  society  certain 
leasehold  houses  to  secure  the  payment  of  120  monthly  instal- 
ments of  £10  12s.  6d.  each  (amounting  to  £1275,  the  calculated 
amount  of  £900  with  interest  for  the  time),  and  also  the  payment 
of  all  fines  and  sums  of  money  which,  by  the  rules  of  the  society, 
might  become  payable.  Cotterell  made  default  in  payment  of  the 
instalments,  and  incurred  fines,  some  of  which  were  of  £3  a  month, 
and  in  1861  the  society  took  possession.  In  1868,  Cotterell  filed 
the  bill  in  this  suit  to  redeem ;  a  decree  was  made  for  an  account, 
and  £517  was  found  to  have  been,  at  the  time  when  the  bill  was 
filed,  due  upon  the  security,  the  society  having  claimed  £736.  An 
order  for  redemption  was  made  on  further  consideration,  the  costs; 
of  the  suit  to  be  added  to  the  security  ;  as  reported  (1). 

The  Taxing  Master  taxed  the  costs  according  to  the  lower  scale 
and  the  Vice-Chancellor  Malins,  on  the  ground  that  the  amount 
due  when  the  bill  was  filed  was  under  £1000,  refused  to  direct  the 
Master  to  review  his  taxation  ;  as  reported  (2). 

The  Defendants  appealed. 

(1)  Law  Rep.  8  Ch.  295.  (2)  Law  Eep.  17  Eq.  543. 
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Mr.  Cotton,  Q.C.,  and  Mr.  H.  J,  M.  Williams  for  the  Appel-  L.j.j. 
lants : —  1874 

By  the  Kegulations  of  Hilary  Term,  1860  (1),  solicitors  must  Cotterell 
charge  on  the  lower  scale  in  all  suits  for  foreclosure  or  redemption  Stratton 
in  which  the  mortgage  whereon  the  suit  is  founded  shall  be  under 
the  amount  of  £1000.  But  here,  though  the  sum  advanced  was 
£900,  the  mortgage  was  to  secure  £1275.  Moreover,  the  mort- 
gage was  to  secure  fines  which  might,  and,  in  fact,  did  become  pay- 
able to  an  amount  much  above  £100,  so  making  the  sum  secured 
above  £1000.  The  addition  of  these  sums  and  of  the  costs  of  the 
suit  is  the  mortgagor's  own  fault,  and  he  ought  not  to  be  allowed 
to  escape  the  consequences:  Uarl  of  Stamford  v.  Dawson  (2); 
Grimes  v.  Harrison  (3).  The  sum  found  due  at  the  time  when 
the  bill  is  filed  can  be  no  test,  as  the  mortgage  may  have  been  for 
a  very  large  sum,  and  the  amounts  in  dispute  may  have  been  very 
large, 

Mr.  Bristowe,  Q.C.,  and  Mr.  T,  A.  Boberts,  for  the  Plaintiff:— 

The  sum  secured  by  the  mortgage  is  merely  the  £900,  and  the 
amount  of  interest  calculated  according  to  the  time  of  payment. 
The  test  is,  whether  the  sum  in  dispute  is  under  £1000,  and  the 
mortgagees  did  not  even  claim  more  than  £736.  If  in  an  admi- 
nistration suit  the  estate  should  turn  out  to  be  under  £1000,  the 
lower  scale  has  been  held  to  apply,  unless  there  has  been  fraud  : 
Judd  V.  Flum  (4) ;  In  re  Beece's  Estate  (5)  ;  Gibhs  v.  Gibhs  (6) ; 
Beade  v.  Beniley  (7)  ;  FlocJcton  v.  Peahe  (8). 

Mr.  Cotton,  in  reply,  admitted  that  the  interest  could  not  be 
taken  into  account,  but  argued  that  the  fines  raised  the  amount  to 
more  than  £1000. 


Sir  W.  M.  James,  L  J.  :— 
It  appears  to  me  also  that  the  order  of  the  Taxing  Master  in 

(1)  Morgan's  Cli.  Acts  and  Orders,,         (4)  29  Beav.  21. 

4tli  Ed.  App.  xxxiii.  _  (5)  Law  Rep.  2  Eq.  609. 

(2)  Law  Rep.  4  Eq.  352.  (6)  27  L.  J.  (Ch.)  577. 

(3)  27  Beav.  198.  (7)  3  K.  &  J.  271. 

(8)  12  W.  R.  1023. 
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L.J.J.     this  case  is  right,  though  I  cannot  concur  in  the  reasons  by  which 
1874      the  Vice- Chancellor  arrived  at  that  conclusion. 
CoTTEEELL  ^his  particukr  form  of  suit,  the  amount  due,  or  alleged  to  be 
Stratton.  instituting  the  suit,  cannot  be  the  true  criterion 
  to  determine  the  scale.  Where  a  mortgagor  has  borrowed  on  mort- 
gage a  sum  greater  than  £1000  and  files  a  bill  for  redemption,  it 
is  clear  that  his  costs  cannot  be  reduced  to  the  lower  scale,  even 
if  the  whole  sum  had  been  repaid  before  the  suit  was  begun. 

For,  suppose  that  the  mortgagor  has  tendered  more  than  the 
whole  sum  due  at  the  time,  and  the  result  was  that  he  was  entitled 
to  redemption  without  paying  any  thing  except  the  sum  due, 
surely  then  he  would  not  have  his  costs  taxed  on  the  lower  scale. 
In  such  a  case  the  suit  would  be  not  to  enforce  or  resist  any  lien, 
but  to  get  back  the  property.  There  might,  if  it  w^as  a  suit  by  an 
equitable  mortgagee,  be  some  difficulty  on  the  construction  of  the 
words  in  saying  whether  the  amount  was  to  be  the  sum  due  at  the 
time  of  the  deposit  or  at  the  time  when  the  lien  was  sought  to  be 
enforced,  and  probably  the  rule  would  have  reference  to  the 
amount  sought  to  be  charged,  but  that  is  not  the  case  here. 

The  question  is,  w^hat  is  the  suit  founded  on  ?  This  suit  is 
founded  upon  a  mortgage  on  an  advance  of  £900,  and  the  security 
is  for  £900  and  interest  and  fines.  It  is  admitted  that  we  cannot 
take  into  consideration  the  amount  of  interest,  though  the  pay- 
ment may  be  postponed  for  several  years.  We  cannot  add  that 
sum  to  the  principal,  and  say  that  the  mortgage  was  to  secure 
a  sum  made  up  of  the  principal  and  the  amount  of  interest  in 
arrear. 

Then  it  was  said  that  the  mortgage  waste  secure  not  only  prin- 
cipal and  interest,  but  also  what  were  called  fines ;  that  is,  sums 
which  the  society  was  entitled  to  under  its  regulations,  in  addition 
to  principal  and  interest,  and  I  think  also  commission,  and  some- 
thing besides.  But  are  these  fines  and  charges  anything  more 
than  the  common  charges  to  which  a  mortgagee  has  in  every 
case  a  right  ?  lie  is  or  may  be  entitled  to  institute  a  suit  against 
the  mortgagor,  and  he  can  then  add  those  costs  to  his  security. 
He  may  be  obliged  to  defend  the  title,  and  he  may  have  to  pay 
ground  rents  or  insurance,  and  the  cost  of  all  these  things  he  may 
add  to  the  charge,  as  they  are  all  collateral  incidents  to  his 
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security.  And  I  am  of  opinion  that  there  is  no  difference  i..  j.  j. 
between  these  charges  and  what  are  here  called  fines.  1874 

When  we  consider  what  was  the  origin  of  these  rules,  it  is  cottereul. 
obvious  that  there  may  be  as  much  litigation  and  dishonesty  in  ^^pj^^^^, 

small  as  in  large  transactions,  and  quite  as  much  difficulty  in   

ascertaining  what  are  the  rights  of  the  parties.  But  it  is  in 
accordance  with  the  common  feelings  of  mankind  that  we  should 
not  and  ought  not  to  impose  the  same  amount  of  costs  in  small  as 
in  large  transactions ;  and  it  was  no  doubt  considered  that  where  the 
subject-matter  of  the  suit  is  small,  the  costs  should  be  on  a  smaller 
scale,  and  that  where  the  property  in  dispute  is  small,  solicitors 
and  others  employed  should  accept  less  for  their  services.  It  was 
felt  to  be  a  shocking  thing  that,  where  a  mortgage  was  for  £500, 
and  some  question  between  the  mortgagor  and  mortgagee  arose, 
the  suit  for  the  purpose  of  ascertaining  their  rights  should  be 
conducted  on  the  same  luxurious  scale  as  if  the  question  concerned 
a  mortgage  for  a  much  larger  sum.  To  effect  this  purpose 
some  rule  must  be  made,  and  £1000  was  taken  as  the  sum 
at  which  to  draw  the  line ;  so  that  if  the  sum  is  less,  the  litigation 
must  be  conducted  on  a  more  economical  scale.  Here  the  mort- 
gage was  for  less  than  £1000,  and  the  rest  of  the  sums  charged 
were  only  for  the  purpose  of  securing  the  payment  of  that  sum. 
The  appeal  must  be  dismissed  with  costs. 

I  ought  to  say  that  I  am  quite  unable  to  follow  the  principles 
of  some  of  the  cases,  or  to  see  how  the  amount  of  assets  forth- 
coming can  affect  the  question. 

Solicitor  for  the  Plaintiff:  Mr.  if.  Dinn, 

Solicitors  for  the  Defendants  :  Messrs.  Wyatt,  Eoshins,  &  Hooker. 
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MAKZIALS  V.  GIBBONS. 
[1874    M.  92.] 

Cojjy right — Extended  Term — Author — Owner — Trustee— o  &  6  Vtct.  c.  45,  s.  4. 

Seven  persons,  acting  under  the  direction  of  trustees  for  a  charity,  compiled 
a  book,  which  was  registered  in  their  names,  but  was  published  by  and  for 
the  profit  of  the  charity  : — 

Held,  that  the  executor  of  the  survivor  of  the  seven  compilers,  had  not  ob- 
tained the  benefit  of  the  extended  term  of  copyright  granted  by  5  &  6  Vict, 
c.  45,  s.  4. 

Order  of  the  Master  of  the  Eolls  affirmed. 

The  Wesleyan  Conference  is  a  body  consisting  of  100  members, 
and  is  the  governing  body  of  the  Wesleyan  Society.  For  many 
years  past  the  Conference  has  published  and  sold  religious  books, 
the  profits  of  which  are  at  the  disposal  of  the  Conference  for  reli- 
gious or  charitable  purposes.  In  1831  seven  persons  acting  as  a 
committee  of  the  Conference  compiled  a  book  called  A  Collection 
of  Hymns  for  the  use  of  the  people  called  Methodists,"  which  was 
published  hj  John  Mason j  then  holding  an  office  called  "Book- 
steward  to  the  Conference,"  and  being  one  of  the  seven  compilers. 
The  book  was,  on  the  15th  of  September,  1831,  duly  registered  by 
John  Mason  as  the  property  of  the  seven  compilers.  It  was  not 
known  that  the  compilers  were  ever  paid  anything  for  their  labour, 
but  they  acted  under  the  instructions  of  the  Conference,  and  the 
Conference  had  always  received  the  profits  of  the  book,  which  were 
very  considerable. 

The  Defendants,  W,  Gibbons  and  John  Haddon,  had  recently  pub- 
lished a  cheaper  edition  of  the  hymn  book ;  and  T.  P.  Marzials, 
the  executor  of  the  will  of  Thomas  JacJcson,  who  was  the  survivor 
of  the  seven  compilers  and  died  in  1873,  filed  the  bill  in  this  suit 
to  restrain  the  publication. 

The  Plaintiff  moved  for  an  injunction,  which  was  refused  by  the 
Master  of  the  Rolls. 

The  Plaintiff  now  renewed  the  motion  by  way  of  appeal. 

Mr.  Fry,  Q.C.,  and  Mr.  Bunting,  for  the  Plaintiff : — 

The  case  depends  entirely  upon  the  question,  whether  the 
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Plaintiff  has,  under  5  &  6  Vict.  c.  45  (1),  the  copyright  in  the 
book.  Under  the  statute  8  Anne,  c.  19,  the  Plaintiff  would  have 
been  the  owner  of  the  copyright,  and  we  say  that  all  such  copy- 
I'ights  were  extended  by  the  later  statute.  It  is  true  that  the 
Wesleyan  Conference  are  the  real  owners,  but  the  Plaintiff  is  the 
legal  owner,  and  equitable  interests  are  never  registered.  No 
doubt  the  consent  required  by  the  statute  might  have  been  ob- 
tained, and  a  minute  might  have  been  entered,  but  by  a  mere 
slip  and  accident  this  was  not  done. 

Mr.  Southgate,  Q.C.,  and  Mr.  Millar,  for  the  Defendants,  were 
not  called  upon. 


L.  J.  J. 

1874 
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Sir  W.  M.  James,  L.J. : — 

I  am  afraid  that  I  must  come 

Master  of  the  Kolls  has  come  to, 

expressed. 

(1)  5  &  6  Vict.  c.  45,  recites  that  it 
is  expedient  to  afford  greater  encourage- 
ment to  the  production  of  literary  works 
of  lasting  benefit  to  the  world.  By 
sect.  3  the  copyright  in  every  book  to 
be  published  after  the  passing  of  the 
Act  shall  endure  for  the  natural  life  of 
the  author,  and  for  the  further  term  of 
seven  years,  or  in  any  case  for  forty-two 
years. 

Section  4  is  as  follows  :  "  And 
whereas  it  is  just  to  extend  the  benefits 
of  this  Act  to  authors  of  books  pub- 
lished before  the  passing  thereof,  and 
in  which  copyright  still  subsists,  be  it 
enacted,  that  the  copyright  which  at 
the  time  of  passing  this  Act  shall  sub- 
sist in  any  book  theretofore  published 
(except  as  hereinafter  mentioned)  shall 
be  extended  and  endure  for  the  full 
term  provided  by  this  Act  in  cases  of 
books  thereafter  published,  and  shall 
be  the  property  of  the  person  who  at 
the  time  of  passing  of  this  Act  shall  be 
the  proprietor  of  such  copyright :  pro- 
vided always  that  in  all  cases  in  which 
such  copyright  shall  belong  in  whole  or 


to  the  same  conclusion  as  the 
and  with  the  same  regret  as  he 

in  part  to  a  publisher  or  other  person 
who  shall  have  acquired  it  for  other  con- 
sideration than  that  of  natural  love  and 
affection,  such  copyright  shall  not  be 
extended  by  this  Act,  but  shall  endure 
for  the  term  which  shall  subsist  therein 
at  the  time  of  passing  of  this  Act,  and 
no  longer,  unless  the  author  of  such 
book,  if  he  shall  be  living,  or  the  per- 
sonal representative  of  such  author,  if 
he  shall  be  dead,  and  the  proprietor  of 
such  copyright,  shall,  before  the  expira- 
tion of  such  teiTn,  consent  and  agree  to 
accept  the  benefits  of  this  Act  in  respect 
of  such  book,  and  shall  cause  a  minute 
of  such  consent  in  the  form  in  that  be- 
half given  in  the  schedule  to  this  Act 
annexed  to  be  entered  in  the  book  of 
registry  hereinafter  directed  to  be  kept, 
in  which  case  such  copyright  shall  en- 
dure for  the  full  term  b}'  this  Act  pro- 
vided in  cases  of  books  to  be  published 
after  the  passing  of  this  Act,  and  shall 
be  the  property  of  such  person  or  per- 
sons as  in  such  minute  shall  be  ex,- 
pressed." 
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L.  J.  J.  It  is  not  easy  to  see  why  the  Wesleyan  body  should  not  liave- 
1874  the  benefit  of  this  Act  as  well  as  any  other  owner  of  a  copyrights 
Marzials  object  of  this  Act  was,  first  of  all,  to  afford  greater  en- 
Gibbons  couragement  to  the  production  of  literary  works  of  lasting  benefit 
  to  the  world,  and  for  that  purpose  it  was  enacted  that  the  copy- 
right of  works  thenceforth  to  come  into  existence  should  be 
of  much  longer  duration  than  had  been  the  case  theretofore^ 
Then  the  Legislature  had  to  deal  with  the  case  of  existing  copy- 
rights, as  to  which  the  third  section  would  not  apply;  and  the 
Legislature  must  be  understood  to  have  said,  "  It  is  quite  right 
that  the  authors  of  books  in  which  there  shall  be  an  existing 
copyright,  or  the  personal  representatives  of  authors  who  shall  h& 
deceased,  should  have  the  same  benefit,  but  it  must  be  a  personal 
benefit  to  the  author,  and  not  to  any  person  other  than  the  author 
or  his  representatives,  because  it  is  to  be  a  reward  for  the  produc- 
tion of  literary  works  of  lasting  benefit  to  the  world." 

Now  in  this  case  the  copyright  had  not  in  terms  passed  out  of 
the  original  owners — that  is  to  say,  the  only  original  legal  owners 
— and  would  be,  according  to  the  argument  of  Mr.  Fr]/,  the  pro- 
perty of  the  Plaintiff  as  the  legal  personal  representative  of  the 
last  of  the  seven  persons  who  w^ere  the  original  compilers.  If  it 
was  not  his  property  at  the  time  of  the  passing  of  the  Act,  the  Act 
could  not  have  given  him  the  further  extension  which  was  pro- 
vided for  him.  It  was  essential  to  his  title  to  make  out  that  he 
was  the  proprietor  of  the  copyright  at  that  time.  But  was  he  the 
proprietor  of  the  whole  of  it  ?  because  the  words  are,  "  Provided 
always  that  in  all  cases  in  which  such  copyright  shall  belong,  in 
whole  or  in  part,  to  a  publisher  or  other  person  who  shall  have 
acquired  it  for  other  consideration  than  that  of  natural  love  and 
affection,  such  copyright  shall  not  be  extended  by  this  Act." 

In  my  opinion  it  did  not  belong  to  him  at  all,  and  therefore  it 
did  not  belong  wholly  or  in  part  to  him. 

Then  it  is  said,  with  some  plausibility,  taking  the  argument 
which  was  addressed  to  me  by  Mr.  Bunting,  that  there  is  no  per- 
son to  whom  it  belongs,  as  it  was  from  the  first  devoted  to  a* 
charity.  But  I  do  not  think  that  that  argument  will  really  avail 
him ;  because  the  meaning  of  those  words  is,  that  where  the  author 
is  not  sole  and  absolute  owner,  or  has  not  given  the  copyright  for 
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natural  love  and  affection,  in  those  cases  the  Act  shall  not  apply,     L.  J.  J. 
unless  the  author,  having  regard  to  his  own  benefit  or  his  own  1874 
views  upon  the  subject,  shall,  before  the  expiration  of  the  existing  maezials 
copyright,  have  entered  into  an  agreement  with  the  then  owner. 

That,  however,  was  not  done.  The  real  owner  is  not  the  author. 
The  Plaintiff  does  not  pretend  to  have  the  slightest  beneficial  in- 
terest in  the  matter,  and  there  has  been  no  minute  of  any  kind 
■entered  at  the  proper  registry  of  any  agreement  between  the 
authors  and  the  beneficial  owners  of  the  copyright. 

It  appears  to  me  that  the  words  of  the  statute  are  too  strong  to 
be  got  over.  Of  course,  such  a  case  as  this  was  never  contem- 
plated by  the  Legislature,  and  was  never  thought  of  by  the 
Wesleyan  Society ;  otherwise  they  might  have  got  over  the  diffi- 
culty by  treating  the  Conference,  or  some  other  person  on  behalf 
of  the  Conference,  as  the  beneficial  owner,  as  they  might  probably 
be  treated  for  the  purposes  of  this  Act.  But  having  regard  to  the 
words  of  this  4th  section,  I  am  of  opinion  that  the  order  of  the 
Master  of  the  Eolls  was  right,  and  that  the  appeal  motion  must  be 
refused  with  costs. 

Solicitors  for  the  Plaintiff :  Messrs.  Walker  &  Battiscomhe. 
Solicitors  for  the  Defendants :  Messrs.  Watson  &  Sons, 
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ANDEEW  V.  EAEBUEN. 

[1874   A.    22.]  ' 

Fractice — Eearing  in  Camera — Suit  to  restrain  Fuhlication  of  Private      '  I 

Letters. 

It  is  contrary  to  the  practice  of  the  Court  to  hear  causes  in  private  with- 
out the  consent  of  both  parties,  except  in  cases  which  afifect  lunatics  or  , 
wards  of  Cour,t.  \ 

But  whether  the  Court  would  not  hear  a  cause  in  private  without  the 
consent  of  one  of  the  parties,  if  the  whole  object  of  the  suit  would  be  de- 
feated by  a  hearing  in  public,  quaere. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Bacon. 
The  suit  was  instituted  for  tlie  purpose  of  restraining  the  De- 
fendant from  printing,  publishing,  or  parting  with  certain  letters 
and  copies  of  letters,  or  from  divulging  the  contents  thereof. 

The  documents  in  question  consisted  of  thirty«four  letters  and 
copies  of  letters  which  passed  between  one  or  other  of  the  Plain- 
tiffs and  a  third  party,  and  five  letters  and  copies  of  letters 
which  passed  between  the  Defendant  and  a  third  party.  The 
Vice-Chancellor  granted  an  interlocutory  |^inj unction  restraining 
the  publication  of  any  of  the  letters  till  the  hearing,  on  which  j 
occasion  he  heard  the  argument  in  private,  on  the  application  of  j 
the  Plaintiffs,  but  against  the  wishes  of  the  Defendant.  From 
this  decision  the  Defendant  appealed. 

Mr.  Kay,  Q.C.,  and  Mr.  W.  F.  Bobinson,  for  the  Plaintiffs,  asked 
that  the  appeal  might  also  be  heard  in  private,  on  the  ground  that 
the  matter  could  not  be  properly  argued  without  referring  to  the 
contents  of  the  letters,  and  that  if  they  were  read,  the  whole 
object  of  the  suit  w^ould  be  defeated.  The  Divorce  Court  con- 
stantly exercised  the  discretion  of  hearing  cases  in  camera,  where 

public  morality  would  be  outraged  by  a  public  hearing :  E.  v. 

(7.  (1) ;  Barnett  v.  Barnett  (2).    And  the  Court  of  Chancery 

had  the  same  discretion,  and  would  exercise  it,  whether  both 
parties  consented  or  not,  in  a  proper  case :  Ogle  v.  Brandling  (3)  ; 
In  re  Lord  Portsmouth  (4). 

(1)  29  L.  J.  (P.  &  D.)  29.  (3)  2  Euss.  &  My.  688. 

(2)  Ibid.  28.  (4)  Coop.  G.  106. 
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Sir  W.  M.  James,  L.J. : — In  cases  where  wards  of  Court  and 
lunatics  are  concerned,  the  Court  exercises  its  discretion  without 
the  consent  of  the  parties.  Are  there  any  instances  of  this  being 
done  in  other  cases  ? 

Mr.  Swanstorij  Q.C.,  and  Mr.  Whiteliorne,  for  the  Defendant,  de- 
clined to  give  their  consent  to  a  private  hearing ;  but  they  were 
willing  to  give  an  undertaking  not  to  refer  to  the  contents  of  the 
letters  if  the  case  were  heard  in  public.  The  question  at  issue 
on  this  appeal  was  as  to  the  right  to  restrain  the  publication 
of  such  of  the  letters  as  were  not  written  by  the  Plaintiffs,  and 
was  quite  independent  of  the  nature  and  contents  of  the  letters. 

LoED  Cairns,  L.C.  : — 

If  it  had  appeared  to  me  that  this  was  a  case  in  which  a  hearing 
in  public  would  cause  an  entire  destruction  of  the  whole  matter 
in  dispute,  I  should  have  taken  time  to  consider  whether  it  was 
consistent  with  the  practice  of  the  Court  to  hear  it  in  private 
even  without  the  consent  of  both  parties,  in  order  to  prevent  such 
entire  destruction  of  the  matter  in  dispute.  But  from  the  nature 
of  this  case  it  appears  to  me  impossible  to  say  that  the  subject  of 
the  suit  would  be  destroyed  by  a  public  hearing.  If  the  argument 
could  not  be  conducted  without  reading  the  letters  it  might  pro- 
bably defeat  the  object  of  the  suit  to  hear  it  in  public.  Bat  it  is 
clear  that  it  may  be  argued  without  their  being  read,  possibly 
even  without  the  Court  seeing  them.  But  if  necessary  they  may 
be  handed  up  to  the  Court.  Mr.  Swanston  assures  us  that  he 
does  not  intend  to  read  any  of  them,  and  if  Mr.  Kay  finds  it 
necessary  that  the  Court  should  know  their  contents,  he  can  hand 
them  up  to  the  Court.  Under  these  circumstances  I  do  not  think 
it  would  be  right  to  deviate  from  what  is  undoubtedly  the  practice 
of  the  Court — not  to  hear  a  case  in  private  except  with  the  consent 
of  both  parties. 

Sir  W.  M,  James,  L.J. : — 

I  am  entirely  of  the  same  opinion.  If  I  thought  that  a  public 
hearing  could  have  the  effect  of  making  public  what  it  is  the 
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whole  object  of  the  suit  to  keep  secret,  I  should  have  felt  a  diffi- 
culty in  refusing  to  allow  this  appeal  to  be  heard  in  private. 
But  as  Mr.  Swanston  says  that  he  does  not  intend  to  read  any  of 
the  letters,  there  is  no  occasion  to  depart  from  the  practice  of  the 
Court. 

Sir  Gr.  Mellish,  L.J.,  concurred  (1). 

Solicitors  for  the  Plaintiffs :  Messrs.  HoUams,  Son,  &  Coward. 
■■   Solicitors  for  the  Defendant :  Messrs.  Lewis,  Munns,  &  Longden, 

(1)  The  appeal  was  afterwards  heard  they  would  be  in  fact  determining  the 

by  the  Lords  Justices,  who  affirmed  whole  question  in  the  suit  before  the 

the  order  of  the  Vice-Chancellor,  on  hearing, 
the  ground  that  if  they  discharged  it 
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GEEAT  WESTERN  INSUEANCE  COMPANY  v.  CUNLIFEE.     l.  jj. 

[1869    G.    98.]  Jf2 

April  20,  : 

Agent — Commission  from  otlier  side — Charges — Insurance — Negligence —   

Bemedy  at  Law. 

A  marine  insurance  company  in  New  York  appointed  a  firm  of  mercliants 
in  London  their  agents  for  settling  claims  in  England  and  for  effecting  re- 
insurances. For  settling  the  claims  the  agents  were  to  receive  a  fixed  per- 
centage, hut  nothing  was  provided  as  to  remuneration  for  re-insuring.  Ac- 
cording to  the  custom  as  between  underwriters  and  brokers,  the  agents  were 
allowed  by  the  underwriters  5  percent,  on  each  re-insurance ;  and  also  at  the 
end  of  the  year,  on  the  general  balance  between  the  underwriter  and  the  broker, 
12  per  cent,  on  the  profits  of  the  year,  if  there  were  profits.  The  firm  in 
London  were  in  the  habit  of  receiving  both  these  percentages,  but  only  the 
5  per  cent,  was  mentioned  in  their  accounts  sent  to  the  insurance  company. 
The  company  discovered  this  in  1866,  but  made  no  objection  to  it  until 
1868.  In  1869  the  company  filed  a  bill  against  the  firm  in  London  for  an 
account  in  which  the  12  per  cent,  should  be  accounted  for ;  claiming  also  re- 
payment of  certain  sums  as  interest ;  and  praying  that  the  firm  in  London 
might  in  the  account  be  held  liable  for  neglect  in  not  re-insuring  a  certain 
vessel : — 

Held,  that  under  the  circumstances  the  firm  in  London  were  entitled  to 
retain  the  12  per  cent,  received  by  them  as  remuneration ;  and  were  also 
entitled  to  the  interest  charged  by  them  : 

Eeldf  further,  that  the  loss  sustained  by  the  alleged  neglect  of  the  firm  in 
London  could  only  be  recovered  at  law ;  and  that  the  bill  must  therefore  be 
dismissed. 

Decree  of  Bacon,  Y.C.,  reversed. 

The  bill  in  this  case  was  filed  by  the  Great  Western  Insurance 
Comjoany,  a  marine  insurance  company  at  New  YorJc,  against  Mr. 
John  C.  Fickersgill  Cunliffe  and  Mr.  W,  G.  PieJcersgill,  as  represent- 
ing the  firm  of  Picker sgill  &  Son,  merchants  in  London,  formerly 
agents  for  the  company,  charging  them  with  negligence,  and  with 
making  charges  improperly,  and  praying  for  an  account. 

In  June,  1858,  Mr.  Lathers,  the  president  of  the  Great  Western 
Insurance  Company^  wrote  to  Messrs.  Fickersgill  &  Son,  stating  that 
the  company  proposed  to  make  some  of  its  policies,  on  cargoes  of 
otton  and  other  produce  destined  for  Euro^pe,  adjustable  and  pay- 
able by  an  agent  in  London  or  Liverpool  in  case  of  loss  or  claim, 
and  that  the  object  of  this  letter  was  to  ascertain  if  such  an  ap- 
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L.  JJ.     pointment  would  be  agreeable  to  Messrs.  Tickersgill  &  Son,  and 
1874      what  compensation  tbey  would  expect  for  such  service. 
^  Great         '^^  ^^i^  Messrs.  Fickersgill  &  Son  answered  that  they  would 
fN^RAmjECo  ^^^^  TocLUch.  pleasure  in  undertaking  the  agency  for  settling  and 
paying  claims,  on  the  usual  terms,  say  2J  per  cent,  on  the  amount 
paid. 

The  president  acknowledged  the  receipt  of  this  letter,  and  wrote 
again,  giving  directions  as  to  the  books  to  be  kept,  so  as  to  give 
the  company  the  benefit  of  the  prompt  and  efficient  attention  of 
Messrs.  Pickersgill  &  Son  in  each  case.  And  he  proceeded  to  say, 
"  Of  course  the  company  will  expect  to  pay  you  for  all  disburse- 
ments of  this  character  which  you  may  deem  it  judicious  to  make 
to  protect  its  interest  in  any  way.  And  perhaps  it  would  be  well 
for  you  to  employ  an  intelligent  clerk  at  a  moderate  salary,  and 
set  apart  a  special  desk  for  his  use  at  the  expense  of  the  company, 
as,  with  your  permission,  we  shall  frequently  have  re-insurance 
and  other  business  negotiations  to  make  through  you.  Our 
southern  cotton  business  is  very  large  and  increasing,  and  often 
requires  heavy  re-insurances  on  cargoes  by  British  vessels  which 
we  cannot  always  get  covered  here.  We  are  compelled  to  take 
these  large  amounts  as  they  come  under  our  numerous  open 
policies.  Indeed  we  often  have  excessive  lines  from  East  India  and 
other  distant  ports  falling  under  open  policies  which  cover  bankers' 
credits.  Is  it  practicable  to  get  them  re-insured  with  your  under- 
writers ?  Could  I  rely  on  being  able  to  place  from  J50,000  to 
$100,000  through  you  at  any  time,  current  rates  ?" 

Messrs.  Fichersgill  in  answer  said,  *^  With  regard  to  re-insurances 
we  do  not  anticipate  any  great  difficulty  in  effecting  at  Lloyd's 
any  you  may  have,  at  the  current  rates  and  on  the  conditions  usual 
at  that  establishment,  provided  that  there  is  nothing  very  unusual 
or  extraordinary  in  the  risks,  and  that  you  give  us  instructions  to 
re-insure  as  early  as  practicable." 

Many  other  letters  passed  between,  the  parties,  several  as  to  the 
time  when  interest  was  to  be  charged  on  the  premiums  paid. 

The  agency  began  and  was  continued  on  these  terms  until  1863, 
when  a  new  agreement,  dated  the  26th  of  June,  was  entered  into 
between  the  parties.    The  material  portions  were  as  follows : — 

Whereas  the  said  Great  Western  Insurance  Company  of  Neiv 
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Yorh  are  desirous  of  appointing  agents  in  this  country  to  take  L.JJ. 
risks  on  their  behalf,  and  to  issue  policies  to  the  parties  in  respect  1874 
of  the  risks  so  taken,  and  the  said  firm  of  John  Pickersgill  &  Son  Geeat 
have  agreed  to  accept  such  agency,  and  the  parties  have  agreed  to  i^^^^^q 
enter  into  the  stipulations  hereinafter  contained,  ^ 

,  .  .  CUNLIFFE. 

"  Now  these  presents  witness,  and  the  said  parties  hereto  do   

hereby  mutually  promise  and  agree  to  and  with  each  other  in 
manner  following,  that  is  to  say : — 

"  That  the  said  firm  of  Messrs.  John  Fickersgill  &  Son  shall  be- 
come and  be  the  exclusive  agents  of  the  Great  Western  Insurance 
Comjpany  in  London,  for  the  purpose  of  taking  risks  upon  ships,  or 
freights,  or  upon  goods,  wares,  or  merchandises,  or  bottomry,  or 
respondentia  interests,  either  for  time  or  for  any  voyage  or  voyages, 
and  the  said  firm  shall  also  act  as  such  agents  for  the  purpose  of 
investigating,  and  settling,  and  adjusting  and  paying  all  claims 
that  may  arise  upon  such  policies,  or  any  of  them,  and  of  resisting 
any  claim  or  claims  upon  such  policies  which  the  said  John 
PiclcersgiU  &  Son  may  consider  ought  not  to  be  paid ;  never- 
theless the  said  John  FicTcersgill  &  Son  shall  conduct  the  business 
under  the  direction  of  the  Great  Western  Insurance  Corrvpany  and 
subject  to  such  written  instructions  as  they  may  receive  from  time 
to  time  from  the  said  company  in  regard  to  the  conduct  of  the 
said  agency." 

The  agreement  then  contained  provisions  as  to  the  books  to  be 
kept,  and  the  interest  to  be  charged,  and  the  discretion  to  be  left 
to  Messrs.  Fichersgillj  and  proceeded : — 

"  The  remuneration  to  the  said  firm  of  John  Pickersgill  &  Son, 
for  conducting  the  business  as  such  agents,  shall  be  as  follows : — 
A  commission  of  5  per  cent,  upon  the  premiums  made  in  each 
and  every  year  during  the  continuance  of  this  agreement.  These 
commissions  to  be  calculated  upon  the  premiums,  after  deducting 
therefrom  the  discount  allowed  to  the  assured,  and  the  usual 
brokerage  of  £5  per  cent,  paid  or  allowed  to  the  broker ;  but  in 
the  event  of  any  premiums  being  lost  the  commission  upon  such 
premiums  is  to  be  calculated  upon  the  net  amount,  after  deduct- 
ing the  brokerage  and  discount  that  would  have  been  allowed  had 
such  premiums  been  duly  paid  at  maturity 
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L.  J  J.         "  The  above  commissions  are  to  include  all  charges  for  settlings, 
1874      adjusting,  and  paying  losses,  averages,  or  returns  on  policies 
Gkeat     issued  in  London,  and  for  the  payment  of  losses  on  policies  issued 
InsueSciTco      Liver]^ool,    Where,  by  the  terms  of  such  policies,  when  issued, 
V.        it  is  stipulated  that  the  payment  of  any  claim  thereunder  shall  be- 

  "   made  in  London  by  the  said  John  Pickersgill  &  Son,  the  said  John 

Fickersgill  &  Son  shall  make  no  charge  for  paying  the  same." 

The  'agency  under  the  last-mentioned  agreement  continued 
until  some  time  in  May,  1866,  when  it  was  discontinued ;  and  the 
original  agency  was  continued  until  the  1st  of  April,  1868. 

Meanwhile,  on  the  11th  of  November,  1865,  John  PicJcersgilT, 
the  father  and  senior  partner,  died.  The  business  was  continued' 
by  his  son,  Mr.  J.  (7.  Fickersgill  Cunliffe,  alone ;  but  he  and  his> 
brother  William  Cunlife  Fickersgill  were  executors  of  the  father. 

The  bill  was  filed  in  1869  against  Mr.  J.  G.  P.  Cunliffe  and  Mr. 
W,  C.  Fickersgill,  and  in  asking  for  an  account  raised  three  causes 
of  complaint ;  the  first  was  for  not  re-insuring  a  vessel  called  the 
Boger  A.  Hiern,  the  facts  respecting  which  were  these : 

On  the  24th  of  November,  1865,  the  secretary  of  the  compaujr 
wrote  to  Messrs.  Fickersgill  as  follows : — 

"  I  find  you  report  as  having  taken  £3245  per  barque  Boberty 
New  Orleans  to  Liverpool,  As  our  line  by  this  vessel  was  already 
full,  please  re-issue  the  warrant  you  have  taken ;  and,  in  order  to> 
prevent  a  like  occurrence  in  future,  we  will  furnish  you  weekly 
lists  of  vessels  sailing  from  Gulf  ports  to  Eurojpe  upon  which  we 
have  full  lines,  that  you  may  decline  risks  offered  upon  vessels 
thus  reported.  Annexed  please  find  a  list  of  vessels  from  Gidf 
ports  upon  which  we  are  already  full ;  and  should  you  have  taken 
any  risks  upon  them,  you  will  please  re-insure."  .... 

Annexed  to  this  letter  was  a  list  of  thirty-seven  vessels,  amongst 
which  was  the  Boger  A.  Hiern,  sailing  from  Mobile  to  Liverjpool,  on 
which  vessel  Messrs.  Fickersgill  had  taken  an  insurance  for  £3500. 
After  attempting  to  re-insure  they  wrote  to  the  company  that 
"  in  consequence  of  the  recent  numerous  and  heavy  losses  on 
cotton  in  the  Gulf  there  was  almost  a  panic  amongst  many  of  the- 
underwriters  on  this  side,  and  therefore  we  could  not  re-insure  a& 
you  wish,  except  at  extraordinary  (and  what  we  considered  exces- 
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sive)  rates  [if  even  then],  especially  as  some  of  the  vessels  sailed      L.  JJ. 
about  the  time  of  the  hurricane.    We  therefore  think  it  better  to  1874 
inclose  you  a  list  of  the  vessels  not  arrived  on  which  we  have  Great 
taken  lines,  and  leave  you,  if  you  deem  it  necessary,  to  effect  jj^^kancTco 
re-insurance  on  your  side.    If  we  remember  rightly,  you  stated,  v. 

C  UNIilFFE 

when  here,  that  these  risks  were  freely  taken  in  New  York  at  1 J  _ 
per  cent.,  which  will  enable  yon  to  re-insure  at  a  considerable 
profit,  whereas  we  should  have  to  do  so  at  a  loss." 

This  letter  was  received  about  the  21st  of  December.  In  the 
meantime,  on  the  19th  of  December,  1865,  the  ship  Roger  A, 
Eiern  was  stranded  off  Mohile,  whereupon  the  risk  taken  by  Messrs. 
Ficlcersgill  on  behalf  of  the  company  was  converted  into  a  loss  of 
£3500. 

The  company  complained  of  this  loss,  and  said  that  it  was  the 
duty  of  Messrs.  FicTcersgill,  as  agents,  to  insure  when  directed  to 
do  so.  Messrs.  Fickersgill  answered  that  they  had  done  their  best, 
and  that  their  great  anxiety  was  to  save  the  company  from  the 
loss  by  the  exorbitant  rates  they  would  have  had  to  pay ;  and  other 
correspondence  passed  between  them  on  the  subject. 

The  second  cause  of  complaint  was  that  Messrs.  Fickersgill  <jt 
Son  had  charged  interest  in  a  manner  which  the  Plaintiffs  thought 
wrong.  This  complaint  involved  no  question  of  law,  and  the 
judgments  of  their  Lordships  contain  sufficient  statements  of  the 
facts. 

The  third  cause  of  complaint  was,  that  in  their  accounts  Messrs* 
Fickersgill  had  not  charged  themselves  with  and  had  retained  a 
certain  allowance  of  12  per  cent,  made  to  them  by  underwriters. 

As  to  this  it  appeared  that  there  were  two  systems  of  insurance 
between  brokers  and  underwriters :  the  cash'  system  and  the  credit 
system.  On  the  credit  system,  which  was,  at  the  request  of  the 
company,  adopted  by  Messrs.  Fickersgill  &  Son,  the  broker  is 
debited  with  the  premium,  and  credited  with  5  per  cent,  for 
brokerage  in  his  account  with  the  underwriter,  upon  the  insurance 
being  effected.  The  account  is  continued  up  to  the  31st  of 
December  in  each  year,  and  in  this  account  the  underwriter  is 
debited  with  the  losses  which  have  arisen  upon  the  risks  protected 
by  insurances ;  and  if  upon  the  balance  of  the  account  the 
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L.  JJ.     amount  of  the  premiums,  less  brokerage,  exceeds  the  amount  of 
1874      the  losses,  so  that  the  underwriter  has  money  to  receive,  the 
Great     Underwriter  allows  to  the  broker  a  reduction  of  12  per  cent,  upon 
In^SSjeTco       balance  which  the  broker  pays  to  the  underwriter.    On  the 
other  hand,  if  the  losses  exceed  the  premiums,  less  brokerage,  the 
broker  does  not  receive  any  allowance  upon  the  amount  of  the 
premiums  which  he  pays  in  account.  This  deduction  or  allowance 
of  12  per  cent,  is  called  discount. 

Messrs.  Fickersgill  had  retained  both  the  5  per  cent,  and  the 
12  per  cent.  The  5  per  cent,  appeared  in  their  accounts,  but  the 
12  per  cent,  did  not  appear,  and  according  to  the  Plaintiffs,  not 
until  1866,  when  the  vice-president  of  the  company  was  in 
England,  was  it  discovered  that  the  firm  were  obtaining  the 
brokerage  of  12  per  cent,  from  the  underwriters.  The  Defendants 
alleged  that  the  so-called  discount  of  12  per  cent,  was  an  optional 
payment  on  the  part  of  the  underwriter,  and  that  it  could  not  be 
enforced  as  a  legal  claim.  It  was  calculated  upon  the  eventual 
balance,  if  any,  upon  the  account  between  them,  of  premiums  over 
losses  appearing  at  the  end  of  the  year,  and  was,  in  fact,  a  gratuity 
to  the  broker  to  induce  him  to  bring  a  profitable  class  of  business 
to  the  underwriter.  They  further  stated  that  the  re-insurances 
were  effected  by  them  in  their  own  names,  and  on  their  own  re- 
sponsibility, as  the  underwriter  on  this  side  would  not  give  credit 
to  a  foreign  company,  and  both  the  premiums  and  losses  were 
carried  to  the  account  of  the  firm  by  the  underwriters,  and  not  to 
the  account  of  the  company,  to  whom  the  underwriters  were 
strangers.  The  Defendants  also  denied  that  this  12  per  cent, 
was  received  by  them  as  agents  of  the  Plaintiffs,  for  that  Messrs. 
Tichersgill  never  were  the  agents  of  the  Plaintiffs  for  the  purpose 
of  re-insurance,  and  simply  executed  their  orders  as  brokers. 

The  Defendants  in  their  answer  further  pleaded  that  the  remedy 
of  the  Plaintiffs  was  at  law,  and  claimed  the  same  benefit  as  if 
they  had  demurred. 

A  considerable  amount  of  evidence  was  adduced,  especially  as 
to  the  alleged  neglect  to  re-insure,  and  the  difficulty  of  re-insuring 
the  Boger  A.  Eiern. 
The  Vice-Chancellor  Bacon  made  a  decree  for  an  account,  de- 
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ciding  in  favour  of  the  Plaintiffs'  contentions  on  all  the  points  in  L.  JJ. 
dispute  (1).  .  1874 

The  Defendants  appealed. 


(1)  1874.  Feb.  18. 

Sir  James  Bacon,  Y.C,  after  stating 
the  facts  of  the  case,  and  reading  the 
letters  and  the  agreement  between 
the  company  and  Messrs.  Pichersgill, 
said  that  it  seemed  to  him  impos- 
sible to  deny,  after  reading  those 
letters,  and  having  regard,  moreover,  to 
the  subsequent  transactions  between  the 
Plaintiffs  and  Messrs.  PicTcersgill,  that 
an  agency  in  the  full  sense  of  the 
term  had  been  undertaken  by  Messrs. 
Fickersgill.  It  also  seemed  to  him  im- 
possible to  doubt  that  Messrs.  Pichers- 
gill  did  undertake  from  the  begin- 
ning the  business  of  re-insurance  as 
well  as  what  other  business  might  be 
committed  to  them  by  their  correspon- 
dents in  New  TorTc^  and  that  it  was  a 
mistake  to  call  them  brokers.  It  had 
been  convenient  for  the  Defendants  to 
conduct  the  argument  as  if  they  had 
been  insurance  brokers  ;  but  they  were 
not,  as  far  as  His  Honour  knew,  pro- 
perly called  by  that  name  in  any 
instance.  They  were  not  brokers ;  they 
were  described  in  the  bill  as  being 
merchants ;  they  were  addressed  as 
merchants ;  they  admitted  in  their 
answer  that  they  were  merchants,  and 
in  the  character  of  merchants,  acting 
as  agents  for  persons  in  a  foreign  coun- 
try, but  in  their  name,  and  on  their 
behalf,  they  effected  insurances  at 
Lloyd's,  not  qua  brokers — they  were  not 
brokers — they  were  not,  as  in  other 
cases,  agents  both  for  the  underwriters 
and  the  persons  insuring.  It  was  a 
mistake  altogether,  a  fallacy  which  had 
pervaded  the  greater  part  of  the  ar- 
gument on  behalf  of  the  Defendants,  to 
treat  Messrs.  Fickersgill  as  ever  having 
been  in  any  sense  insurance  brokers. 
If  the  company  at  New  York  had 


V. 

CUNLirFE 


Gkeat 

been  here  resident  and  had  desired  to  ^  Western 
^,  ,  ^  Insukance 

re-msure,  they  would  have  gone  to 

Lloyd's  and  have  effected  the  insu- 
rances; they  would  want  no  broker 
for  that  purpose,  they  would  go  in 
their  own  persons  and  effect  the  re- 
insurances. Brokers  might  be  usefully 
employed  in  a  variety  of  transactions 
relating  to  insurances  and  re-insu- 
rances ;  but  a  shipping  broker  or  an 
insurance  broker  had  no  place  in  such  a 
case  as  this.  It  was,  in  short,  an 
agency  in  its  full  terms,  that  is  to  say, 
it  was  doing  by  a  hand  here  that  which 
the  hand  in  America  was  not  large 
enough  to  reach  to  this  country  to  do 
for  itself ;  it  is  done  for  him  and  in  a 
sense  by  him. 

Then  what  was  re-insurance?  An 
insurance  company  was  practically 
bound  to  accept  any  insurance  that  was 
offered  to  it  for  whatever  amount,  pro- 
vided there  was  no  other  objection ;  but 
as  according  to  the  constitution  of  most 
companies  there  was  a  limit  beyond 
which  they  would  not  pledge  the  liability 
of  the  company,  they,  when  the  sum  was 
too  large,  re-insured ;  that  is  to  say, 
they  effected  an  insurance  with  another 
ofi&ce,  or  some  other  person,  for  some 
part  of  the  sum  they  had  taken.  That 
in  common  parlance  was  called  re-in- 
surance, though  not  with  very  perfect 
accuracy  so  called.  The  honesty  and 
the  propriety  of  it  could  not  be  ques- 
tioned. 

His  Honour  then  stated  the  facts  as 
to  the  insurance  on  the  Boger  A.  Hiem, 
and  proceeded  to  say  that  one  of  the 
questions  in  the  cause  was  whether 
there  had  been  such  neglect  on  the  part 
of  the  Messrs.  Fickersgill  in  not  re- 
insuring a  certain  ship  as  justified  the 
Plaintiffs  in  seeking  to  be  reimbursed 
for  the  consequence  of  that  neglect.  It 
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L.  J  J.        Mr.  J.  Pearson,  Q.C.,  and  Mr.  Millar,  for  the  Appellants  :•—  - 
As  to  the  sum  retained  by  us  as  discount,  it  is  always  the  custom 
Great     to  make  this  allowance  when  there  has  been  a  profit :  Xenos  v. 
Insurance  Co.  WieMiam  (1).    We  had  the  same  right  to  that  allowance  as  we 
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might  be  that  if  that  was  the  only  trans- 
action between  the  parties,  or  the  only 
subject  of  difference  between  the  par- 
ties, a  bill  in  equity  would  not  lie  for 
the  purpose  ;  but  in  the  relation  which 
existed^  between  these  principals  and 
their  agents,  His  Honour  could  not 
take  out  of  the  transactions  between 
them  any  particular  topic  or  any  par- 
ticular article  and  say  that  because  it 
was,  in  its  nature,  separate,  there- 
fore it  could  not  be  included  in  the 
relief  which  was  sought  by  this  bill. 
If  so,  the  same  might  be  said  of  every 
particular  item  in  every  account,  be- 
cause every  account  consists  of  items ; 
and  each  particular  thing  might  be 
taken  out  as  not  part  of  the  account, 
such  as  the  purchase  of  goods,  advances 
of  cash,  and  a  variety  of  such  items. 
If  it  was,  as  His  Honour  thought  it 
was,  a  part  of  the  duty  of  the  agent  to 
re-insure  the  ship  upon  the  letters  which 
he  received,  and  if  re-insurance  formed 
any  part  of  the  general  agency,  it  must 
be  covered  by  the  general  agency 
accounts,  and  must  be  taken  into  con- 
sideration when  those  accounts  are 
settled.  Tarpin  v.  Bilton  (5  Man.  & 
G.  455)  and  other  cases  which  had  been 
referred  to  did  not  in  the  slightest 
degree  affect  the  principle. 

His  Honour  then  read  passages  from 
the  letters,  the  answers,  and  the  evi- 
dence, coming  to  the  conclusion  that 
the  agency  was  established,  the  instruc- 
tions were  definite  and  explicit,  the 
thing  to  be  done  was  one  in  the  ordi- 
nary course  of  business  which  Messrs. 


PicJcersgill  had  undertaken,  the  ex- 
cuse for  not  doing  it  was  in  itself  in- 
sufficient and  could  not  be  relied  upon- 
in  the  least.  In  his  Honour's  opinion 
the  Defendants  had  totally  failed  in- 
suggesting  excuses  for  not  re-insuring.. 
Therefore,  upon  the  principles  not  only 
of  the  cases,  but  upon  the  commonest 
principles  of  justice  and  honesty, 
Messrs.  PicJcersgill  having  occasioned 
the  loss  by  neglecting  their  duty  as 
agents,  the  Defendants  were  liable  to^ 
make  it  good. 

The  other  matters  in  the  bill  were- 
said  to  have  been  introduced  as  pad- 
ding merely.  But  the  Plaintiffs  were 
not  to  be  answered  by  such  a  sug- 
gestion as  that.  From  the  time  when 
the  agency  began,  the  agents  were- 
bound  to  conduct  their  business  pru- 
dently, properly,  and  above  all,  faith- 
fully ;  and  the  Plaintiffs  found  out 
that  there  were  certain  things  in  the 
accounts  which  they  were  entitled  to 
complain  of.  They  filed  the  bill  for 
an  account,  and  there  was  no  reason 
why  they  should  not.  It  was  said  that 
the  matters  in  dispute  might  be  decided 
at  law,  and  that  there  could  not  be  an 
approach  to  this  Court  in  any  case  where 
the  principal  had  a  right  to  have  an  ac- 
count from  the  agent.  The  law  was  well 
settled  as  to  that.  It  was,  that  a  principal 
had  a  right  to  have  an  account  from  his- 
agent.  Of  course  he  took  it  at  his  own 
risk.  All  that  could  be  expected,  or 
that  could  reasonably  be  required  from 
him,  was,  that  he  should  state  a  case 
to  satisfy  the  Court  that  there  was 


(1)  14  C.  B.  (N.S.)  435,  460. 
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had  to  the  brokerage,  and  that  has  not  been  disputed.    Messrs.      L,  JJ. 
Fickersgill  were  general  insurance   brokers,  and  received  this  1874 
allowance  from  the  underwriters,  not  in  respect  of  this  particular  Great 
transaction,  but  on  the  balance  of  all  the  transactions,  and  it  would  jj^g^R^^cECo 


some  reason  to  dispute  the  accounts 
that  had  been  rendered. 

His  Honour  then  expressed  his 
opinion  that  the  Plaintiffs  were  right 
.as  to  the  question  of  interest.  But  as 
to  the  allowance,  that  went  upon  much 
more  delicate  ground.  Nothing  was 
better  settled  in  this  Court  than  that 
if  a  man  was  an  agent,  that  is,  in  other 
words,  a  trustee — an  agent  in  a  fidu- 
-ciary  character — it  was  incompetent  to 
him  to  receive  a  gratuity  of  any  sort 
or  kind.  That  could  not  be  disputed 
as  a  general  principle,  and  the  only 
•question  was,  whether  it  applied  to 
this  particular  case.  Now  this  was 
simply  the  case  of  principals  who  could 
not  be  bodily  present  in  this  country, 
but  employed  another  to  enter  into 
certain  commercial  engagements  for 
them.  Could  anything  be  more  strictly 
within  the  discipline  of  a  fiduciary  em- 
ployment? The  principal  stipulated 
for  the  hire ;  he  agreed  to  the  com- 
mission to  be  paid,  and  then  said: 
"Now,  go  in  my  name,  in  my  person, 
on  my  account,  for  my  interest,  not 
for  your  own,  go  and  do  this  thing  for 
me and  the  agent  went,  and  in  his 
discharge  of  that  duty  he  stipulated, 
or  received  a  benefit  for  himself  not 
included  in  the  contract  between  him- 
self and  his  principal.  Was  there  an 
instance  to  be  referred  to  where  that 
had  been  allowed  in  a  Court  of  Equity  ? 
There  were  plenty  of  instances  to  the 
contrary,  but  no  case  in  which  it  ever 
happened  that  such  agents  as  these  gen- 
tlemen were  had  stipulated  for  them- 
selves, or,  without  stipulation,  had  re- 
ceived for  themselves  any  benefit  of  that 
nature.   If  Mr.  Lathers  had  been  here 


in  his  own  person,  as  president  of  the 
society,  he  would  have  effected  the  in- 
surance for  himself,  and  would  not  have 
wanted  a  broker.  If  it  suited  these  gen- 
tlemen, in  the  course  of  their  business, 
to  have  dealings  on  another  footing, 
well  and  good.  They  were  perfectly 
competent  to  do  so,  but  were  not  com- 
petent to  take  an  allowance  which,  if 
it  was  made  at  all,  would  have  been 
made  in  favour  of  the  principal.  If  it 
was  their  intention  to  do  so,  then  the 
observation  of  Lord  Justice  James^  in 
the  case  of  Queen  of  Spain  v.  Parr 
(39  L.J.  (Ch.)  73, 76),  applied  directly  : 
*'  If  a  man  is  going  to  charge  commis- 
sion, let  him  say  it  is  commission." 

Then  it  was  said  that  because  this 
was  discovered  in  1866,  and  the  bill 
had  not  been  filed  till  1869,  there  had 
been  acquiescence.  It  was  easy  to  un- 
derstand that  there  was  not  any  very 
great  disposition  to  quarrel  with  per- 
sons who  had  been  so  long  connected 
together  in  important  transactions  of 
this  kind,  and  His  Honour  could  not 
think  that  the  lapse  of  time  furnished 
the  least  reason  why  the  Plaintiffs 
should  not,  when  they  discovered  it, 
have  the  accounts  overhauled  and 
put  upon  the  right  basis,  and  made 
consistent,  not  only  with  the  prin- 
ciples of  this  Court,  but  with  the 
principles  of  fair  dealing  between  the 
parties.  The  Plaintifi's  were  entitled  to 
a  declaration  that  this  loss  happened 
in  the  course  of  transactions — and  was 
not  a  separate  transaction — not  a  thing 
which  could  be  severed  from  the  ordi- 
nary agency  subsisting  between  the 
parties.  They  were  entitled  to  the 
relief  asked  in  that  respect,  and  it 


V. 

Cdnlitfe. 
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L.  JJ.     be  impossible  to  say  what  part  of  it  belonged  to  any  one  trans- 

1874      action.    Moreover,  the  Plaintiffs  knew — at  all  events  since  1866 — 

Gkbat      ^^^^     ^^^^  receiving  this  bonus,  and  yet  they  made  no  complaint. 

Western  |q  interest,  we  are  clearly  right,  and  thus  two  out  of  the 
InsubanceCo.  '  J     o  ^ 

V.        three  heads  of  complaint  are  disposed  of.    The  third,  which  relates 

  *   to  the  loss  of  the  ship,  is  a  question  of  negligence,  and  must  be 

tried  at  law.  It  is  essentially  a  question  for  a  commercial  jury  : 
Moxon  V.  Bright  (1). 

Mr.  Kay,  Q.C.,  and  Mr.  Marten^  Q.C.  (Mr.  Benjamin,  Q.C.,  witk 
them),  for  the  Plaintiffs : — 

We  employed  Messrs.  Pickersgill  as  our  agents^  and  they  acted 
for  us  as  if  they  were  our  secretaries.  They  were  merchants  and 
not  insurance  brokers,  and  had  no  right  to  retain  any  allowance. 
They  were  bound  to  make  this  known  to  their  principals,  and 
could  not  put  the  money  in  their  pockets.  The  terms  between  the 
parties  were  fixed,  and  they  had  no  right  to  more.  It  is  said  that 
there  was  a  custom  to  this  effect,  but  we  cannot  be  bound  by  it 
unless  we  knew  it :  Queen  of  S^ain  v.  Parr  (2) ;  TurnhuU  v. 
Garden  (3).  We  have,  as  principals,  a  right  to  an  account :  Mahe- 
^eace  v.  Bogers  (4).  The  question  of  neglect  is  no  doubt  a  question 
of  law,  but  may  be  raised  in  equity :  Piggott  v.  Williams  (5). 

Mr.  Millar,  in  reply. 

SiK  W.  M.  James,  L.J. 

I  am  of  opinion  that  the  decree  of  the  Vice-Chancellor  must  be 
reversed. 

Though  filed  as  a  bill  for  a  general  account  between  principal 
and  agent,  the  bill  was  really  filed  for  the  purpose  of  getting  the 
opinion  of  this  Court  upon  three  questions,  and  three  questions 


must  be  ascertained  what  the  damage 
was  which  they  had  sustained.  His 
Honour  would  have  been  very  much 
pleased  if  a  jury  had  had  to  consider 
this  question;  but  the  law  required 
him  to  do  so,  and  it  was  a  duty  from 
which  he  could  not  retire.  The  ac- 
count must  be  taken  in  the  way  prayed 


by  the  bill,  and  the  Defendants  must 
pay  the  Plaintiffs'  costs  to  the  hearing. 

(1)  Law  Kep.  4  Ch.  292. 

(2)  39  L.  J.  (Ch.)  73. 

(3)  38  Ibid.  331. 

(4)  4  D.  J.  &  S.  649. 

(5)  6  Madd.  95. 
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only ;  in  fact,  that  is  the  mode  in  which  the  bill  itself  states  the      l.  jj. 
case.  1874 

One  question  is,  as  to  neglect  with  respect  to  the  re-insurance  of  great 
a  ship  followed  by  the  loss  of  the  ship  ;  the  next  is  the  question  of  ijj^g^™^^, 
interest ;  and  the  third  is  the  question  of  discount.    Those  are  the  v. 

only  questions  which  have  arisen,  and  the  Plaintiffs  so  state.  That   

being  so,  there  is  upon  the  face  of  the  bill  an  admission  against  the 
Plaintiffs  that  but  for  those  questions  there  would  be  nothing  to 
litigate  about  in  this  Court  or  in  any  Court. 

Now,  how  do  those  three  questions  stand?  First  of  all,  with  re- 
spect to  the  interest,  I  am  of  opinion  that  the  case  intended  to  be 
made  by  this  bill  has  wholly  failed.  The  case  intended  to  be  made 
by  the  bill  was,  not  that  the  Defendants  were  not  entitled  to  claim 
interest  with  respect  to  the  moneys  that  they  paid,  but  that, 
instead  of  charging  interest  from  the  end  of  the  year,  which  was 
the  proper  time  to  do  it,  they  charged  the  interest  from  the  time 
at  which  the  actual  sums  were  paid  during  the  year;  and  the 
Plaintiffs  allege,  therefore,  that  the  interest  during  that  portion  of 
the  year  ought  to  be  disallowed.  Then  the  answer  to  it  is,  that  if 
the  Defendants  had  been  so  minded,  they  were  entitled  to  have  - 
charged  interest  from  the  time  the  premium  was  paid,  or  supposed 
to  have  been  paid ;  but  they  did  not,  and  only  charged  interest 
from  the  end  of  the  year,  which  is  upon  the  pleadings  admitted  to 
be  right.  The  accounts  are  produced,  and  there  is  no  trace  of  any 
such  interest  being  charged,  except  at  the  end  of  the  year.  That 
was  the  mode  of  charging  interest  up  to  the  end  of  the  year,  year 
by  year  upon  the  account,  as  the  account  then  stood,  which  went 
on  from  the  beginning  of  the  account  to  the  end  of  the  agency. 
The  course  of  dealing  between  the  parties  is  established  by  a 
succession  of  accounts. 

The  next  question  relates  to  what  are  called  the  premiums  or 
discount — the  allowance  or  gratuity  which  brokers  receive  from 
the  persons  with  whom  they  effect  insurances.  Now,  the  case 
upon  that  is  this:  the  Plaintiffs  say,  "You  are  our  agents, 
and  you  have  received  a  gratuity  in  the  course  of  that  agency 
which  you  ought  not  to  keep.  You  are  mere  agents,  and  accord- 
ing to  the  principle  of  the  Court,  a  mere  agent  has  no  right  to 
receive  in  the  course  of  his  agency  any  benefit  for  himself ;  he 
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L.  JJ.     has  no  right  to  make  any  profit  in  the  shape  of  discount,  or  any- 

1874       thing  of  that  kind."  I  believe  that  the  principle  is  correctly  laid 

Q^^rj,     down  in  the  case  of  Queen  of  Sj^ain  v.  Farr  (1),  but  the  questions 

Western  j^g^e  are,  whether  the  ag^ent  has  been  otherwise  reimbursed,  and 
InsubanceCo.  '  ....  . 

^.        whether  he  has  received  a  gratuity  which  his  principal  is  supposed  to 

— -  '  be  ignorant  of.  Whether  Messrs.  Fickersgill  are  called  insurance 
brokers,  or  insurance  agents,  or  merchants  doing  brokerage  business 
or  insurance  business,  the  mere  name  is  a  matter  of  not  the  slightest 
consequence  whatever.  What  was  done  was  this:  these  were 
gentlemen,  merchants  in  London,  minded  to  do  insurance  business 
as  agents  of  tlie  Plaintiffs,  and  minded  to  do  other  business  con- 
nected with  it,  and  apparently  doing  insurance  business,  not  only 
for  the  Plaintiffs,  but  for  other  clients  who  came  to  them.  As 
stated  on  the  part  of  the  Plaintiffs,  they  were  agents  to  under- 
writers, and  settled  losses  in  respect  of  policies ;  and  whether  we 
call  them  agents  or  not,  they  were  agents  or  brokers  to  effect  re- 
insurances in  those  cases  in  which  re-insurances  were  thought  right 
by  the  principals  in  New  York,  That  was  a  part  of  the  business. 
The  other  part  of  the  business,  it  is  quite  clear,  was  the  business 
which  was  thought  to  be  the  most  profitable ;  and  it  was  not  likely 
that  the  Plaintiffs  could  get  any  other  persons  to  act  as  agents 
without  allowing  them  to  obtain  the  profit  of  that  particular 
business.  Now  with  regard  to  the  other  part  of  the  business, 
which  is  the  underwriting,  with  respect  to  settling  the  losses,  an 
actual  agreement  was  made;  the  terms  of  remuneration  were 
reduced  to  writing ;  but  with  regard  to  this  part,  not  only  are  the 
terms  of  remuneration  not  reduced  into  writing,  but  no  remunera- 
tion was  ever  paid  by  the  Plaintiffs,  or  supposed  to  be  paid  by  the 
Plaintiffs  to  Messrs.  FicTcersgill  at  all.  It  was  done  by  them  to  ob- 
tain profit,  and  known  to  be  a  profitable  part  of  the  business.  It  was 
not  profitable  by  reason  of  anything  which  was  to  be  paid  by  the 
Plaintiffs  to  them  as  their  paid  servants,  which  seems  to  me  to  be 
the  view  which  the  Vice-Chancellor  has  taken.  The  view  he 
took  was,  that  they  were  the  paid  agents  of  the  company,  who 
could  not  do  the  business  themselves ;  but  they  were  not  paid 
servants  to  do  the  work,  receiving  remuneration  for  it,  and  they 
were  left  to  make  the  profit  which  was  incidental  to  the  business 

(1)  39  L.  J.  (Ch.)  73. 
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itself.    That  was  the  character  of  their  employment,  otherwise  it      L.  JJ. 
would  not  have  been  a  profitable  employment.    The  profit  was  not  1874 
to  come  from  the  Plaintiffs  in  the  shape  of  any  direct  payment ;  it  great. 
was  to  be  profit  which  should  enure  to  Messrs.  Piclersgill  in  the  insuk1?cTco. 
ordinary  course  of  that  kind  of  business.    That  was,  the  business  of    ^  'o- 

''  .  CUNLTFFE. 

going  to  underwriters  and  gettmg  the  underwriters  to  accept  the   

risks,  paying  them  the  premiums. 

Whether  you  call  him  a  broker  or  not,  the  person  who  is  the 
agent  for  the  merchant  or  anybody  else,  by  a  well-established 
practice  obtains  the  insurances,  and  receives  a  discount  of  5  per 
cent.,  which  he  puts  into  his  own  pocket.  He  is  paid  by  the 
underwriter  instead  of  by  his  principal.  And  then,  by  a  practice 
quite  as  well  known,  recognised  by  everybody  connected  with 
the  business,  recognised  by  the  Courts  of  Law  of  this  country, 
referred  to  over  and  over  again,  there  is  another  thing — there  is 
a  gratuity  which  the  broker  receives  upon  the  settlement  of  the 
accounts,  being  12  per  cent,  upon  the  balance,  if  the  balance 
should  happen  to  be  a  favourable  one,  that  is,  if  the  underwriter 
finds  it  to  be  a  profitable  account  he  gives  12  per  cent,  upon  it 
to  the  broker  who  brought  the  business  to  him.  It  is  not,  as  I 
gather,  upon  the  particular  transaction,  but  it  is  upon  the  whole 
result  of  transactions  which  the  broker  has  introduced  to  the  par- 
ticular underwriter,  and  is  calculated  upon  all  the  business  during 
the  whole  year.  That  is  the  established  remuneration  which  a 
broker  receives  for  effecting  that  business,  and  in  my  opinion  that 
is  as  right  a  thing  as  the  5  per  cent. 

The  Plaintiffs  have  never  disputed  that  the  Defendants  were 
entitled  to  retain  in  their  own  pockets  the  5  per  cent.  They  say, 
"  We  knew  that,  but  we  did  not  know  of  the  other."  But  they 
never  inquired.  They  say,  "  We  meant  it  to  be  according  to  the 
usual  practice,"  and  they  never  made  any  inquiry  about  it  until 
the  year  1866,  when  it  appears  upon  their  own  case  that  some 
conversation  was  had  with  Messrs.  Fichersgill,  and  that  they  then- 
told  the  vice-president  of  the  company  what  the  nature  of  their 
profit  was,  and  he  communicated  it  to  the  president.  It  is  not 
pretended  that  there  was  a  shadow  of  a  complaint  by  those  gentle- 
men at  the  time ;  and  they  allowed  the  matter  to  go  on  during 
the  remainder  of  that  year,  1866,  and  during  1867,  and  part  of 
,  ToL.  IX.  2U  1 
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L.  J  J.  1868,  witliout  the  slightest  suggestion  that  there  was  anything 
1874  wrong  in  what  these  agents  were  doing ;  and  they  were  allowed  to 
Great  Upon  that  understanding.    I  think  that,  after  that,  the 

In^anceTco  dispute  on  the  part  of  the  company  is  deficient  in  honesty  as  well 
^-        as  in  law.    I  think  that,  even  if  they  had  any  reason  to  find  fault 

  *   before,  they  ought  not  to  have  disputed  the  thing  when  they 

allowed  it  to  go  on  after  1866. 

That  disposes  of  the  question  of  interest  and  of  the  question  of 
the  so-called  discount. 

Then  with  regard  to  the  other  point,  I  am  of  opinion  that  it 
never  could  be  the  subject  of  a  suit  in  equity.  I  asked  in  vain 
for  any  authority,  that  as  between  principal  and  agent,  with  an 
outstanding  account  between  them,  you  can  introduce  as  an  item 
into  that  account,  an  item  of  mere  damages  occasioned  by  the 
negligence  of  the  agent  in  disobeying  some  instruction  of  his  prin- 
cipal. The  most  analogous  case  to  it  is  that  which  I  suggested,  of 
taxing  a  solicitor's  bill,  and  taking  cash  accounts,  but  I  have 
never  heard  that  in  such  a  case  you  can  introduce  into  that 
account  the  loss  sustained  by  the  negligence  of  the  solicitor  in 
carrying  on  an  action  improperly,  or  in  never  investigating  a  case. 
That  must  be  left  to  the  common  remedy  of  an  action  at  law  for 
negligence.  In  FiggoU  v.  Williams  (1),  a  solicitor  having  security 
for  his  costs,  filed  a  bill  to  enforce  that  security ;  and  there  was  a 
cross  bill  saying  that  there  was  nothing  due,  because  there  had 
been  so  much  negligence  that  the  solicitor  was  not  entitled  to  re- 
cover. A  demurrer  was  there  allowed,  but  that  was  totally  different, 
and  would  be  a  clear  case,  for  the  question  would  necessarily  arise 
with  regard  to  the  security.  But  with  that  single  exception,  no 
case  is  suggested  in  which  an  action  for  negligence  has  been 
brought  into  this  Court  merely  because  there  has  been  some  money 
account  between  the  person  who  has  been  the  employer  and  the 
person  who  has  been  the  employed  in  the  matter  in  which  the 
supposed  negligence  has  arisen. 

I  am  of  opinion,  therefore,  that  the  bill  was  not  right.  The 
answer  takes  the  objection  as  if  the  bill  had  been  demurred  to, 
and  I  am  of  opinion  that  a  demurrer  would  have  been  allowed ; 
and  all  the  three  points  raised  being  decided  against  the  Plain- 

(1)  6  Madd.  95. 
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tiffs,  the  only  consequence  is,  that  the  bill  must  be  dismissed  with  L.  JJ. 
costs.  1874 


Great 

Sir  Gt.  MelLISH,  L.J. : —  Western 

Insurance  Co. 

I  am  of  the  same  opinion.  ^  ^• 

^  1        .  1  CUNLIFFE. 

The  first  question  I  will  consider  is,  what  remuneration  were   

Messrs.  Pickersgill  entitled  to  charge  the  Plaintiffs  for  acting  as 
agents  for  the  Plaintiffs  in  effecting  re-insurances  and  making 
themselves  liable  to  pay  the  premiums  on  those  re-insurances  ? 

Now,  the  Plaintiffs,  being  a  large  insurance  company  in  New 
York,  by  the  letter  of  the  15th  of  June,  1858,  proposed  to  Messrs. 
FieJcersgill  to  act  as  their  agents  for  the  purpose  of  paying  the 
amount  due  on  policies  when  losses  occurred  which  they  were 
going  to  make  payable  in  England.  That  was  the  principal  matter 
which  they  wished  to  employ  them  for,  and  they  asked  what  would 
be  the  charge  which  Messrs.  Fiekersgill  would  make  if  they  were 
appointed  agents  for  that  purpose ;  and  they  answered  that  their 
charge  would  be  2 J  per  cent. :  those  were  the  usual  terms  for 
settling  and  paying  claims.  Then  the  Plaintiffs  accept  that  offer, 
and  mention  in  the  letter  in  which  they  accept  the  offer  that  we 
shall  frequently  have  re-insurance  and  other  business  negotiations 
to  make  through  you but  they  ask  no  question  as  to  what  will 
be  the  charge  which  Messrs.  Pickersgill  will  make  for  effecting  such 
re-insurances.  Messrs.  Fiekersgill  accept  that  offer,  and  the  busi- 
ness goes  on  between  the  two  parties,  in  the  course  of  which  re- 
insurances to  a  large  amount  are  effected.  In  the  accounts,  as  far 
as  we  have  them  before  us,  Messrs.  Fiekersgill  in  fact  charge  the 
company  with  the  full  amount  of  premiums,  with  interest  payable 
from  the  1st  of  January  succeeding  the  time  when  the  particular 
insurances  are  made ;  and  the  Plaintiffs  go  on  settling  the  accounts, 
and  paying  from  time  to  time  during  the  eight  years,  making  no 
objection  to  that  mode  of  charging.  It  is  obvious  from  that  that 
they  are  not  charged  any  brokerage,  nor  do  they  pay  it. 

Then  it  is  quite  obvious  that  they  must  have  known,  and  they 
do  not  deny  that  they  did  know,  that  Messrs.  Fiekersgill  were  to  be 
remunerated  by  receiving  a  certain  allowance  or  discount  from  the 
underwriters  with  whom  they  made  the  bargains.  It  was  easy  to 
ascertain  by  inquiry  what  was  the  usual  and  ordinary  charge  which 
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L.  J  J.     agents  who  effect  re-insurances  are  entitled  to  make.    If  a  person 
1874      employs  another,  who  he  knows  carries  on  a  large  business,  to  do 
GebIt     certain  work  for  him,  as  his  agent  with  other  persons,  and  does 
In^eSce^Oo       choose  to  ask  him  what  his  charge  will  be,  and  in  fact  knows 
that  he  is  to  be  remunerated,  not  by  him,  but  by  the  other  per- 
sons— which  is  very  common  in  mercantile  business — and  does  not 
choose  to  take  the  trouble  of  inquiring  what  the  amount  is,  h@ 
must  allow  the  ordinary  amount  which  agents  are  in  the  habit  of 
charging. 

Now  when  we  look  at  the  reasons  which  are  alleged  why  the 
Great  Western  Insurance  Comjpayiy  should  not  allow  the  Defen*- 
dants  to  retain  the  ordinary  charge — it  seems  to  me  immaterial 
whether  you  call  the  agent  a  broker  or  not — all  we  find  is,  that 
they  did  not  discover  this  practice  as  to  the  underwriters  allowing, 
the  12  per  cent,  upon  any  profit  that  might  be  made  on  the  busi- 
ness as  between  the  broker  and  the  underwriter  until  the  year 
1866.  But  is  that  any  reason  why  they  should  be  allowed  to» 
re-open  this  matter,  and  have  an  account,  and  obtain  a  share 
or  the  whole  of  that  12  per  cent,  for  themselves?  I  entirely 
agree  with  what  the  Lord  Justice  has  said,  that  they,  having 
discovered  it  in  the  year  1866,  ought  to  have  stopped  it  at 
once,  and  not  to  have  gone  on  dealing  for  two  years  without 
making  an  objection,  and  then  saying  what  they  did.  There  is 
no  reason  to  suppose  that  Messrs.  Fickersgill  would  have  con- 
sented to  act  for  them  on  any  other  than  the  ordinary  footing ; 
and  I  think  it  probable  that  if  the  Plaintiffs  had  in  1866  gone  to^ 
Messrs.  Fickersgill  and  said,  "  You  must  give  us  the  12  per  cent.," 
Messrs.  Fickersgill  would  have  declined  the  business  on  those, 
terms. 

It  seems  to  me  also  quite  clear  on  the  question  of  interest ; 
because  the  thing  has  long  been  settled  with  reference  to  this  very 
peculiar  business  of  insurance  agents  and  brokers,  that  though  the 
premium  may  never  have  been  paid  by  the  assured  to  the  broker^ 
and  may  not  have  been  paid  by  the  broker  to  the  underwriter,  yet 
as  between  the  assured  and  the  broker  it  is  considered  to  have 
been  paid  from  the  moment  of  the  insurance  being  effected,  and 
the  broker  makes  his  own  bargain  with  the  underwriter  when  the 
premium  is  to  be  paid  here.    It  appears  to  me  to  be  perfectly 
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^correct,  and  that  there  is  no  reason  at  all  why  this  account  should     L.  JJ. 
'be  taken  and  the  matter  re-opened  for  the  purpose  of  fishing  1874 
inquiries,  for  which  there  is  no  occasion  or  ground  whatever,  great 
'Whether  payments  were  made  to  the  underwriters  on  the  1st  of  j^jg^g^^ciTco 
"January  or  some  time  afterwards.    It  appears  to  me  there  is  no 

CuNI  lITE. 

right  to  make  any  such  inquiries.   - 

I  also  entirely  agree  that  as  to  the  last  matter  it  is  not  a  case 
for  a  Court  of  Equity,  but  is  a  case  for  a  Court  of  Law  only. 
Though  in  general  I  am  very  sorry  to  send  persons  from  this 
IJourt  to  bring  their  suits  in  another  Court,  yet  in  this  particular 
/Case  I  cannot  help  thinking  that  it  is  really  a  case  for  a  mer- 
•cantile  jury  to  say  whether  there  has  been  negligence  in  not  re- 
insuring this  ship,  for  which  negligence  the  Defendants  ought  to 
be  liable.  I  am  very  glad  not  to  be  obliged  to  express  an  opinion 
<)ne  way  or  other  on  the  subject,  no  case  having  been  cited  to  us 
in  which  the  Court  of  Equity  ever  has  taken  upon  itself  to  decide 
«uch  a  question.  I  am  of  opinion  that  the  Court  is  not  called 
japon  to  decide  it,  when  the  objection  is  taken  as  it  is  here. 
The  bill  is  dismissed  with  costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  Eollams,  Son,  &  Coward, 
Solicitors  for  the  Defendants :  Messrs.  WaltonSj  Buhh,  &  Walton, 


June  2,  4, 


COTTEELL  v,  FINNEY. 

[1873    C.  73.] 

:Transfer  of  Mortgage— Interest — Payment  of  Interest  hefore  Transfer. 

An  estate  subject  to  a  mortgage  was  vested  in  C,  upon  trust  to  set  apart 
eut  of  the  rents  a  fixed  yearly  sum,  out  of  which  he  was  to  pay  the  interest 
^n  the  mortgage  and  accumulate  the  residue  as  a  sinking  fund  to  pay  off 
the  principal.  In  June,  1864,  the  interest  being  in  arrear,  the  mortgagees 
advertised  the  property  for  sale.  C,  thereupon  applied  to  F.  to  pay  off  the 
.'mortgagees  and  take  a  transfer,  which  he  agreed  to  do.  The  mortgagees 
would  not  stop  the  sale  unless  the  whole  arrear  of  interest  and  their  costs 
were  paid  them,  which  F.  at  once  did  ;  and  he  subsequently  paid  them  the 
interest  down  to  September,  1864.  The  transfer  was  not  made  till  August, 
1865,  and  it  purported  to  transfer  the  principal  sum  with  interest  only  from 
^September,  1864.   A  contemporaneous  deed  was  executed  by  which  (7.  pur- 


V, 

Finney. 
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L.  JJ,  ported  to  charge  tlie  estate  with  the  payment  of  a  principal  sum  made  up  of 

jg^^  the  payments  hy  F.  in  1864,  and  the  costs  and  interest  thereon.    It  was 

admitted  that  this  deed  was  invalid,  as  being  beyond  the  powers  of  the 
CoTTBELL  trustee.  A  bill  for  redemption  having  been  filed  by  the  beneficial  owners  : — 

Seld  (reversing  the  decision  of  Mall,  V.C.),  that  F.  was  entitled  to  charge 
in  his  accounts  the  sums  paid  by  him  in  1864  for  interest,  notwithstanding 
the  form  of  the  deeds  of  1865,  and  the  fact  that  C.  was  guilty  of  a  breach  of 
trust  in  allowing  the  interest  to  be  in  arrear. 

This  was  an  appeal  by  tlie  Defendant  Finney  from  part  of  a 
decree  of  Yice-Chancellor  HalL 

Mr.  Tulh  by  will,  dated  tlie  23rd  of  September,  1848,  devised 
the  real  estates  mentioned  in  the  seven  schedules  to  his  will  to 
the  use  of  trustees  in  fee ;  in  trust,  until  his  mortgage  debts  had 
been  paid,  to  raise  out  of  the  rents  £1600  per  annum,  and  apply 
it  first  in  paying  the  interest  on  his  mortgages,  and  then  to  accu« 
mulate  the  surplus  to  form  a  fund  for  paying  off  the  principal. 
Subject  as  above,  he  directed  that  the  estates  in  the  seven 
schedules  should  be  held  on  the  trusts  therein  declared  concerning 
the  same  respectively,  the  trusts  of  the  property  in  the  seventh 
schedule  being  for  his  daughter,  Sophia  Augusta  Cottrell,  for  life, 
for  her  separate  use,  with  a  restraint  upon  anticipation,  and  after 
her  death  (subject  to  a  power  given  to  her  of  appointing  a  life 
interest  to  her  husband)  upon  trusts  for  her  children. 

The  testator  died  in  1849.  After  his  death  proceedings  were 
taken  for  the  execution  of  the  trusts  of  his  will  by  the  Court, 
and  by  an  order  of  the  Court  in  1853  directions  were  given  for 
apportioning  the  incumbrances  upon  the  estates  in  the  several 
schedules,  and  it  was  ordered  that  £2819  3s.  Sd.  should  be  charged 
on  the  property  in  the  seventh  schedule.  Charles  Herbert  Cottrell 
and  George  Edward  Cottrell  were  appointed  trustees  of  the  property 
in  the  seventh  schedule,  and  were  ordered  to  set  apart  out  of  the 
rents  of  that  ''property  the  yearly  sum  of  £245,  and  to  pay  the 
interest  on  the  mortgage,  and  accumulate  the  residue  as  a  sinking 
fund  for  payment  of  the  principal. 

The  arrangement  for  making  the  property  in  the  seventh  schedule 
liable  only  to  the  £2819  Ss.  8cZ.,  was  carried  into  effect  with  the 
concurrence  of  the  mortgagees,  so  that  this  property  became  sub- 
ject only  to  a  mortgage  in  fee  for  that  sum.  In  1860  the  mort- 
gagees transferred  their  security  to  Fearce,  Macnair,  and  Winter. 


V. 

Finney, 
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In  June,  1864,  Pearce,  Macnair,  and  Winter,  whose  interest  was     l.  jj. 
in  arrear,  advertised  the  estate  for  sale,  and  Mr.  Finney  was  i874 
applied  to  on  behalf  of  G.  E.  Cottrell,  the  surviving  trustee,  to  pay  cot^ell 
them  off  and  take  a  transfer.    This  he  agreed  to  do,  but  the  mort- 
gagees refused  to  stop  the  sale  unless  the  arrears  of  interest  and 
the  auctioneer's  charges  were  at  once  paid.    Finney,  accordingly, 
on  the  14tli  of  June,  paid  them  the  amount,  which  was  £195  8s., 
and  on  the  19th  of  September,  1864,  he  paid  them  the  further 
sum  of  £54  19s.      for  interest,  making  in  all  £250  7s.  M. 

Considerable  delay  took  place  in  completing  the  transfer,  which 
was  not  executed  till  the  28tli  of  August,  1865,  by  which  day 
£122  19s.  Id.  had  become  due  for  interest  accrued  due  since  the 
19th  of  September,  1864,  and  £44  4s.  8d.  for  costs,  [making 
together  £167  8s.  9d.,  which,  was  paid  by  Finney,  along  with  the 
principal,  on  the  completion  of  the  transaction,  which  was  carried 
into  effect  by  the  two  following  deeds : 

The  first  of  these  deeds  was  an  indenture  dated  the  28th  of 
August,  1865,  made  between  Pearce,  Macnair,  and  Winter  of  the 
first  part,  Cottrell  of  the  second  part,  and  Finney  of  the  third  part^ 
by  which,  after  reciting  the  transactions  down  to  the  transfer  to 
Pearce,  Macnair,  and  Winter  inclusive,  and  reciting  that  the  prin- 
cipal remained  due,  with  some  interest  thereon  and  some  costs,  and 
that  Pearce,  Macnair,  and  Winter  had  called  upon  Cottrell  to  pay 
off  the  mortgage,  and  that  Finney  had  agreed  at  the  request  of 
Cottrell  to  pay  to  them  the  principal  sum  of  £2819  3s.  8d., 
"together  with  the  arrear  of  interest  and  costs,  amounting  to- 
gether to  the  sum  of  £167  3s.  9(^.,"  upon  having  such  transfer  as 
thereinafter  mentioned  of  the  mortgage  security,  it  was  witnessed 
that  in  consideration  of  £2986  7s.  ^d.  paid  to  Pearce,  Macnair, 
and  Winter  by  Finney,  at  the  request  of  Cottrell,  Pearce, 
Macnair,  and  Winter  assigned  to  Finney  the  said  principal  sum 
of  £2819  3s.  M.,  and  the  £167  3s.  2d.  for  interest  and  costs, 
making  together  the  sum  of  £2986  7s.  bd.,  and  all  interest 
thenceforth  to  grow  due  in  respect  thereof;  and  by  the  same  deed 
Pearce,  Macnair,  and  Winter  conveyed  the  mortgaged  property  to 
Finney  in  fee,  subject  to  the  equity  of  redemption  subsisting 
in  the  same  hereditaments  by  virtue  of  the  hereinbefore  recited 
indentures  of  mortgage  or  any  of  them." 
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By  another  indenture  of  the  same  date,  made  between  6r.  E, 
Cottrell  of  the  first  part,  Charles  Furber  of  the  second .  part,  and 
Finney  of  the  third  part,  reciting  the  last-mentioned  indenture,  and 
reciting  that  there  was  due  from  Cottrell  to  Finney  the  sum  of 
£513  12s.  Id,  for  costs  in  respect  of  the  last-mentioned  indenture, 
and  the  now  stating  indenture,  and  for  interest,  and  that  Cottrell 
had  agreed  to  secure  the  repayment  of  the  last-mentioned  sum, 
and  also  the  £167  3s.  9d,  making  together  £680  16s.  with 
interest  thereon,  in  manner  thereinafter  appearing,  Cottrell  cove- 
nanted with  Finney  to  pay  the  £680  16s.  M,  on  the  29th  of 
January,  1866,  with  interest  at  5  per  cent,  per  annum,  and  con- 
veyed to  Finney  in  fee  the  equity  of  redemption  in  the  same  pro- 
perty by  way  of  mortgage  for  securing  the  repayment  of  the 
£680  16s  4c?.,  with  interest.    Furler  was  appointed  receiver. 

Finney  afterwards,  in  November,  1872,  took  possession  of  the 
mortgaged  property,  his  interest  not  being  at  the  time  in  arrear. 
Some  correspondence  ensued,  in  which  Finney  insisted  upon  his 
securities  as  effectual  to  their  full  extent,  and  the  present  suit  was 
thereupon  instituted  by  So]fliia  Augusta  Cottrell  and  her  children 
for  redemption. 

By  the  decree  of  Yice-Chancellor  Sail,  dated  the  18th  of  March, 
1874  (1),  it  was  ordered  that  an  account  should  be  taken  of  what 


(1)  1874.  Mar.  18. 
'SiE  Charles  Hall,  Y.C.  : — 

The  substantial  and  main  question 
in  this  case  is,  whether  or  not  the  two 
.  sums  which  were  paid  for  interest  by 
Mr.  Finney  pending  the  completion 
-of  the  transfer  of  the  mortgage  are 
sums  which  are  properly  chargeable  in 
his  favour  in  taking  the  account  which 
is  to  be  taken  against  him  as  transferee 
'  of  the  mortgage.  The  payments  were 
.made  by  Mr.  Finney  after  an  arrange- 
>ment  had  been  come  to  that  he  should 
become  the  transferee. .  The  mort- 
gagees were  then  pressing  for  payment 
■of  their  money,  they  had  advertised 
'the  property  for  sale,  and  the  payment 
was  made  in  order  to  stop  that  sale. 
There  was  considerable  delay  in  in- 


vestigating the  title,  and  during  that 
delay  a  further  sum  became  due  for 
interest,  in  addition  to  the  first  and 
second  payments  which  had  been  made, 
and  there  were  the  ordinary  costs  which 
the  mortgagees  incurred  in  relation  to 
the  transfer.  That  Mr.  Cottrell  was 
not  the  client  of  Messrs.  Deane  &  Co., 
I  hold  to  be  as  a  matter  of  fact  upon 
the  evidence  made  out.  Mr.  Deane, 
knowing  Mr.  Cottrell,  heard  from  him 
that  so  much  money  was  wanted  upon 
the  security  of  this  property.  Mr. 
Deane  had  a  client  who  had  money  at 
his  command,  Mr.  Finney,  and  applied 
to  him  in  the  ordinary  way  to  know 
if  he  would  make  the  advance,  and 
continued  to  act  as  his  solicitor  in  the 
matter ;  but  did  not  act  as  the  solicitor 
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was  due  to  Finney  as  transferee  under  the  indenture  of  transfer  of     L.  JJ. 
the  28th  of  August,  1865,  for  principal  and  interest,  and  for  the  1874 

costs  of  that  transfer  paid  by  him,  and  for  his  costs  of  the  transfer  cottrell 

and  for  his  costs  of  the  cause  subsequent  to  decree.    An  account  -p^^^^Y. 

of  rents  from  November,  1872,  was  directed  with  half-yearly  rests,   

and  the  usual  subsequent  directions  followed. 


.-of  Mr.  Cottrell.  At  the  time  then 
when  the  deeds  came  to  be  executed  a 
further  sum  was  due  for  interest. 

The  first  deed  which  was  executed 
was  a  transfer  of  the  mortgage  which 
.deals  with  the  capital  sum  owing  upon 
iihe  mortgage,  and  such  interest  as  at 
that  time  had  not  been  paid  to  the 
■mortgagees,  that  was  all  they  had  to 
transfer,  and  all  that  concerned  them 
.to  deal  with  in  that  transfer.  No 
'doubt  in  that  deed  there  might  have 
Jbeen  put  in  a  statement  of  the  pay- 
ment by  the  transferee  of  the  two  sums 
which  had  been  paid  previously  for 
drears  of  interest,  and  perhaps  it 
would  have  been  well  if  that  had  been 
done  if  it  was  intended  that  the  result 
Oi£  the  transaction  should  be  that  those 
two  sums  were  to  be  kept  alive,  and  to 
be  considered  exactly  in  the  same  posi- 
tion as  they  would  have  been  in  if  they 
had  never  been  paid  at  all  to  the  trans- 
ferors, that  is,  if  the  moneys  remained 
still  owing  upon  the  mortgage  in  addi- 
tion to  the  further  sum  of  interest 
which  was  owing  at  the  time  of  the 
execution  of  the  deeds. 

Then  another  deed  was  executed 
contemporaneously,  in  which,  after 
sstating  the  transfer  of  the  mortgage 
which  had  been  made  by  the  other 
deed,  it  is  stated  that  there  is  now  due 
from  Cottrell  to  Finney  £513  12s.  7c?., 
the  costs  in  respect  of  the  last  recited 
indenture,  these  presents,  and  for 
interest,  and  that  Cottrell  "  has  agreed 
to  secure  the  repayment  of  the  last- 
mentioned  sum,  and  also  the  sum  of 


£167  3s.  9d.,  making,  with  the  sum  of 
£513  12s.  7d,  the  sum  of  £680 16s.  ^d. 
with  interest  thereon  in  manner  here- 
inafter appearing."  The  main  object, 
no  doubt,  of  this  second  deed  was  to 
turn  that  which  was  then  interest  and 
costs  not  bearing  interest  into  a  capital 
sum  which  would  bear  interest.  That 
was  the  object  and  intent  of  the  second 
deed,  and  therefore,  the  parties  having 
that  object  and  purpose,  treat  the  aggre- 
gate amount  as  money  raised  (so  I  must 
consider  it,  I  think,  for  the  purpose 
of  this  deed)  by  Cottrell,  he  being  the 
trustee  under  the  will.  He  is  the  per- 
son who  raises  and  affects  to  charge  that 
upon  the  estate  as  a  capital  sum  which 
should  bear  interest  from  the  time 
when  this  new  deed  was  executed,  up 
to  which  time  the  account  was  made 
up.  There  is  no  attempt  in  that  deed 
to  represent  that  in  respect  of  any  por- 
tion of  that  sum  Mr.  Finney  was  to 
stand  in  the  shoes  of  the  transferors,  or 
was  to  occupy  their  position  in  respect 
of  their  rights  and  interests  as  mort- 
gagees in  respect  of  that  sum  ;  but  the 
parties  treat  this  as  entirely  a  new 
transaction,  dealing  with  Mr.  Cottrell, 
and  he  making  the  security.  The 
parties  conceiving,  I  daresay,  at  that 
time  that  Mr.  Cottrell,  in  his  position 
of  trustee  of  the  estate,  was  in  a  posi- 
tion to  give  such  a  security,  it  is  taken 
as  from  him  without  in  any  way  at- 
tempting to  preserve  any  other  existing 
right  or  interest  in  respect  of  any  then 
existing  lien  upon  the  estate.  Mr. 
Finney  voluntarily  treats  Mr.  Cottrell 
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L.  J  J.  This  decree,  it  will  be  seen,  gave  Finney  no  costs  up  to  the 
]874  hearing,  and  treated  him  as  having  no  lien  on  the  mortgaged 
CoTTOELL  property  for  the  amoimt  which,  during  the  negotiations,  he  had 
Finney  ^^^^    Pearce,  Maenair,  and  Winter  for  interest  and  costs.  Finney 
  appealed. 


as  the  debtor,  and  takes  from  him  a 
security,  conceiving,  apparently,  that  he, 
could  give  security  for  the  whole  sum  so 
as  to  make  it  hear  interest.  That  was 
undoubtedly  a  mistake.  He  was  not 
in  a  position  to  do  that,  although, 
circumstanced  as  the  estate  was,  it  is 
not  improbable  that  if  the  matter  had 
been  done  under  the  sanction  of  the 
Court  ways  and  means  would  have 
been  found  of  capitalizing  the  whole 
amount  in  order  to  save  the  estate. 
However,  the  parties  did  not  do  that ; 
although  they  might  have  framed  their 
transfer,  or  put  into  this  separate  deed 
something  to  shew  that  they  were 
attempting  to  keep  up  the  old  security, 
they  go  upon  an  entirely  different  foot- 
ing in  this  deed,  and  I  regret  that  this 
deed  was  in  fact  framed  in  this  way, 
because  the  result  of  the  view  I  take 
is,  that  the  persons  seeking  this  redemp- 
tion get  an  advantage  in  respect  of  the 
balance  of  interest,  which  if  the  deed 
had  been  otherwise  framed  they  would 
not  have  got,  for  I  do  not  think  it  is 
made  out  in  any  way  that  Mr.  Finney, 
in  respect  of  notice  or  knowledge  of  the 
position  of  Mr.  Cottrell  with  reference 
to  the  estate,  would  have  been  in  any 
way  affected  if  the  deeds  were  other- 
wise framed.  Having  the  written 
documents  between  the  parties,  and  it 
not  being  alleged  or  shewn  in  evidence 
that  it  was  part  of  the  bargain  when 
these  moneys  were  advanced  on  account 
of  the  interest  that  Finney  should 
stand  in  the  shoes  of  the  original  mort- 
gagees in  respect  of  that,  so  that  it 
could  be  suggested  that  these  deeds 
Avere  improperly  framed,  or  not  so 
framed  as  to  give  effect  to  the  actual 


bargain  and  the  true  intent  of  the 
parties,  I  am  bound  to  go  by  the  deeds 
themselves,  and  give  the  parties  the 
rights  and  interests  they  can  have  by 
the  deeds,  and  no  other.  It  is  conceded 
that  in  respect  of  the  costs  of  the  trans- 
fer, although  those  are  affected  to  be 
included  in  these  deeds,  that  is,  the 
costs  of  the  transferors,  and  the  costs 
of  the  transferees  in  respect  of  the 
transfer  itself,  would  be  costs  without 
any  provision  at  all  which  would  be 
properly  claimable  against  the  estate. 
Therefore,  in  taking  the  account  those 
costs  must  be  included  and  provided 
for.  Beyond  that,  I  cannot  give  the 
mortgagee,  Mr.  Finney,  any  more  than 
he  would  be  entitled  to  as  transferee 
under  the  first  of  those  deeds,  that  is, 
principal,  interest,  and  costs,  including 
the  costs  I  have  mentioned. 

That  being  so,  the  next  question  for 
consideration  is  how  is  the  account  to 
be  taken  with  reference  to  Mr.  Finney 
being  the  mortgagee  in  possession.  As 
regards  that  I  am  not  satisfied,  con- 
sidering the  deed  appointing  a  receiver, 
that  it  would  be  just  to  treat  Mr. 
Finney  as  mortgagee  in  possession 
until  the  time  when  possession  was 
taken  under  the  notices  given  in  1872. 
Therefore,  the  account  will  only  be 
taken  as  from  that  time.  It  being 
admitted  that  there  were  then  no 
arrears  of  interest,  it  must  be  taken  in 
the  usual  way  with  half-yearly  rests. 

I  think  the  only  other  question  which 
I  have  to  consider  is  as  regards  the 
costs  of  the  suit.  The  costs  of  the  suit 
have  been  occasioned,  I  think,  sub- 
stantially, by  the  Defendant  insisting 
upon  this  second  deed  as  entitling  him 
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Mr.  Greene,  Q.C.,  and  Mr.  Graham  Hastings,  for  the  Appel-  L.  JJ. 
lant 1874 

The  sums  paid  by  Finney  before  the  transfer  ought  to  have  been  Cottbell 
allowed.    The  deed  of  further  charge  should  not  be  held  to  de-  Finney. 
prive  Finney  of  a  benefit  to  which  he  was  entitled  independently 
of  it.    Finney  ought  to  have  his  costs :  Norton  v.  Coojper  (1) ; 
Cotter  ell  v.  Stratton  (2). 

Mr.  JDickinson,  Q.C.,  and  Mr.  Lahe,  contra  : — 

The  trustee  who  committed  a  breach  of  trust  by  not  paying  the 
interest  could  not  acquire  or  give  a  lien  on  the  property  for  it  to 
a  person  who  had  notice  of  the  breach  of  trust :  Clack  v.  Holland  (3) ; 
Lo/tus  V.  Swift  (4).  The  second  deed  makes  Cottrell  the  debtor, 
and  Finney  must  look  to  him  for  the  moneys  mentioned  in  it. 


Sir  W.  M.  James,  L.  J. • 

With  regard  to  the  sums  paid  by  Mr.  Finney  in  the  year  1864, 
I  am  unable  to  arrive  at  the  same  conclusion  as  Yice-Chancellor 
Hall,  I  am  bound  to  say  that  it  would  be  a  most  ruinous  thing 
for  mortgagors  and  mortgaged  estates  if  we  were  to  hold  that 
because  an  estate  in  mortgage  is  a  trust  estate  no  person  could 
advance  money  honestly  and  hond  fide  to  save  the  estate  from  the 
ruinous  consequences  of  a  forced  sale  by  the  mortgagees  without 
being  fixed  with  a  liability  to  answer  for  all  the  breaches  of  trust 
that  might  have  been  committed  by  the  trustee  in  respect  of  the 
non-payment  of  the  previous  interest  upon  the  security.    It  has 


to  all  tliat  that  deed  provides  for.  To 
a  great  extent  it  certainly  provides  for 
that  to  which,  he  is  not  entitled,  namely, 
for  interest  upon  interest,  and  interest 
upon  costs.  Therefore,  there  is  an 
improper  claim  for  interest,  and,  as  I 
also  hold,  an  improper  claim  in  respect 
of  those  two  sums  paid  during  the 
negotiation  for  the  transfer.  Consider- 
ing, however,  on  the  other  hand,  that 
the  parties  redeeming  have  got  a  benefit 
from  the  mode  of  framing  these  deeds^ 
I  am  not  disposed  to  make  Finney  pay 


the  costs  up  to  the  hearing,  and  I  am 
of  opinion  that  his  conduct  has  not 
been  so  oppressive  or  vexatious  as  to 
bind  me  to  do  so.  I  do  not,  however, 
think,  under  the  circumstances,  that  I 
can  give  him  his  costs.  The  proper 
course  will  be  to  direct  that  there_shall 
be  no  costs  on  either  side  up  to  and 
including  the  hearing. 

(1)  5  D.  M.  &  G.  728. 

(2)  Law  Bep.  8  Ch.  295. 

(3)  19  Beav.  262. 

(4)  2  Sch.  &  Lef.  642. 
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L.  JJ,     not  been  contended  before  us,  and,  as  I  understand,  it  was  not  con- 
1874      tended  in  argument  before  tbe  Yice-Chancellor,  that  the  sum  paid 
OoTTKELL        interest  and  the  sum  paid  for  costs  upon  that  occasion  could  be 
FmNEY     converted  into  principal  so  as  to  bear  interest.    The  modern  prac- 

  tice  of  the  Court  in  this  respect  is  well  settled,  although  it  certainly 

differs  very  much  from  some  old  cases  which  I  have  before  me,  in 
which  it  seems  to  have  been  held  as  a  matter  of  course  that  upon 
a  reasonable  transfer  of  a  mortgage  security  to  a  transferee,  all 
sums  paid  were  converted  into  principal.   I  have  been  particularly 
struck  with  Lord  Chesterfield  v.  Ladij  Cromwell  (1),  where  this  was 
done:  the  Lord  Chancellor  being  reported  to  have  said,  "that 
though  regularly  interest  shall  not  carry  interest,  yet  that  in  some 
•cases  and  some  circumstances  it  would  be  injustice  if  interest  should 
not  be  made  principal ;  and  the  rather  in  this  case  because  it  was 
for  the  infant's  benefit,  who,  without  this  agreement,  would  have 
been  destitute  of  subsistence."    There  seems  to  me  to  be  a  great 
deal  of  good  sense  in  that  judgment,  although  the  rule  of  the 
Court  is  now  otherwise,  and  accordingly  it  has  not  been  contended 
before  us  that  the  transferee  can  have  anything  more  than  what 
was  actually  paid  for  interest  and  costs,  without  interest  upon  it. 
What  took  place  was  this :  Whether  through  the  default  of  Mr. 
Cottrell,  the  trustee,  or  not,  or  rather,  as  we  must  assume,  through 
the  default  of  Mr.  Cottrell,  the  interest  was  in  arrear — I  cannot 
differ  it  from  the  case  of  a  leasehold  estate  with  rent  in  arrear, 
and  the  landlord  being  about  to  enter  for  a  forfeiture — the  interest 
was  in  arrear,  the  mortgagees  were  about  to  sell,  and  had  employed 
ran  auctioneer  to  sell  the  estate.    It  was  advertised  for  sale,  and 
the  sale  was  coming  off  in  a  few  days.    Upon  that  the  trustee,  who 
may  previously  have  been  guilty  of  neglect,  goes  to  a  solicitor, 
whom  he  believes  to  have  monied  clients,  and  asks  him  to  find 
somebody  to  take  a  transfer  and  so  prevent  a  sale.    The  solicitor 
finds  a  gentleman  who  acted  with  great  liberality,  for,  without 
waiting  for  a  transfer  of  the  mortgage,  he  immediately  advanced 
the  money  necessary  to  stop  the  pending  sale.    The  sale  was 
stopped,  and  the  property  was  thereby  saved,  and,  I  suppose,  from 
its  being  the  subject  of  a  suit  it  is  a  valuable  property,  worth  much 
more  than  the  amount  secured  upon  it.  Then  matters  go  on.  The 
(2)  1  Eq.  C.  Ab.  287,  pi.  1. 


VOL.  IX.] 


CHANCERY  APPEALS. 


54^ 


title  is  looked  into ;  there  is  a  long  delay,  I  cannot  understand      L.  JJ. 
why,  in  completing  the  transaction,  and  in  the  meantime  a  further  1874 
arrear  of  interest  was  paid  before  the  transfer.    Then  there  was  a  cottrelz. 
transfer  made  of  the  security,  and  in  that  transfer,  rightly  enough  f^^ey 

as  between  the  mortgagee  and  transferee,  the  mortgagee,  having   

been  paid,  it  being  no  matter  to  him  by  whom,  would  not  assign  any- 
thing except  what  was  due  to  him.  If  he  had  assigned  a  larger  sum 
than  was  due  to  him,  he  would  have  probably  exposed  himself  to 
some  risk  under  the  covenant,  because  the  covenant  would  be  that 
he  had  done  no  act  to  incumber  what  he  had  assigned.  He  would 
be  liable  upon  that  covenant,  and  it  was  therefore  quite  right  that 
the  assignment  should  only  be  of  the  sum  actually  due.  But  that 
was  not  intended  to  relieve  the  estate  from  the  right  which  it  ap- 
pears to  me  (as  it  did  also  to  the  Yice-Chancellor)  existed  by  the 
mere  payment  by  Mr.  Finney — that  is  to  say,  he  paid  the  money 
on  behalf  of  the  estate  to  save  the  estate,  and  acquired  an  interest 
in  the  equity  of  redemption.  That  would  entitle  him  to  redeem 
the  estate,  and  add  that  to  the  money  he  paid  and  have  the  estate 
transferred  to  him.  The  Vice-Chancellor,  however,  was  of  opinion 
that  the  substance  of  the  transaction  was  to  be  altered  to  the  pre- 
judice of  Mr.  Finney  by  reason  of  the  form  which  the  contempo- 
raneous deed  assumed — that  the  transfer  deed  represents  a  par- 
ticular sum  only  as  due,  the  other  moneys  are  made  the  subject 
of  a  distinct  charge.  It  is  admitted  that  the  distinct  charge  c[ua 
charge  cannot  stand.  If  the  charge  cannot  stand  as  it  is,  if  the 
trustee  could  not  make  the  charge  which  he  intended  to  make  for 
the  benefit  of  Mr.  Finney,  converting  the  arrears  of  interest  into 
principal  and  giving  him  security  upon  the  estate  for  that  prin- 
cipal, and  interest  at  5  per  cent.,  if  the  deed  cannot  take  effect  for 
the  purpose  and  in  the  form  in  which  it  was  executed,  is  a  Court 
of  Equity  to  say  it  is  to  have  no  effect  so  far  as  it  was  intended  to 
give  a  benefit  to  Mr.  Finney,  but  that  it  is  to  have  the  effect  of 
entirely  destroying  a  right  which  Mr.  Finney  then  had  indepen- 
dently of  it,  viz.,  the  right  to  have  the  arrears  of  interest  paid  to 
him  on  the  redemption  of  the  estate?  That  would  be,  in  my 
opinion,  to  make  the  form  destroy  the  substance,  the  letter  kill  the 
spirit,  and  to  deprive  Mr.  Finney  of  a  right  against  the  estate 
which  Mr.  Finney  never  intended  to  give  up,  which  the  estate 
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L.  JJ.      never  contracted  that  he  should  give  up,  and  from  which  there  was 
1874      no  equity  as  between  Finney  and  the  estate  that  the  estate  should 
Co^LL    be  relieved. 

Finney  ^^^^         ^^^^        given  for  the  conversion  of  interest 

  into  principal  as  between  Finney  and  Cottrell,  and  that  that  shewed 

that  Cottrell  was  treated  as  the  debtor.  He  was  the  debtor  as  far 
as  he  was  the  person  at  whose  request  the  money  was  paid,  but 
he  was  not  the  debtor  for  whose  benefit  the  credit  was  given  in 
exoneration  or  exclusion  of  the  estate.  No  transaction  between 
Mr.  Finney  and  Mr.  Cottrell  could  have  deprived  the  cestuis  que 
trust  of  their  right  to  call  Mr.  Cottrell  to  account  for  all  the  arrears 
of  money  which  were  in  his  hands  by  a  breach  of  trust  for  which 
he  is  liable  at  this  moment.  It  appears  to  me  there  is  no  ground 
for  the  application  of  the  rule  applicable  to  cases  of  principal  and 
surety ;  viz.,  that  where  a  person  is  primarily  liable,  and  another 
person  secondarily  liable,  if  the  creditor  gives  time  to  the 
person  who  is  primarily  liable,  the  other  person  is  therefore 
released.  The  case  rests  simply  upon  this,  that  the  money  was 
honestly  paid  by  Mr.  Finney  for  the  benefit  of  the  estate,  for  the 
safety  of  the  estate,  and  the  estate  ought  to  bear  it.  I  am  of 
opinion  that  Mr.  Finney  is  entitled  to  the  sums  of  money  which  he 
has  so  paid. 

Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  The  Vice-Chancellor,  as  I  under- 
stand his  judgment,  appears  to  have  thought  that  if  these  two  sums 
of  £195  8s.  and  £54  19s.  4d,  which  were  paid  by  Mr.  Finney  to 
the  mortgagees  for  interest,  had  been  included  in  the  debts  assigned 
by  the  mortgagees  to  Mr.  Finney,  then  Mr.  Finney  would  have 
been  entitled  to  charge  them  as  against  the  estate ;  but  he  seems 
to  have  come  to  the  conclusion  that  because  they  were  not  in- 
cluded in  that  assignment,  and  were  made  the  subject  of  a  separate 
charge,  that  therefore  they  cannot  be  charged.  Now  that  appears 
to  me  to  be  going  too  far.  The  only  consequence  of  their  not 
being  included  in  the  assignment  is,  that  the  deed  itself  does  not 
prove  as  a  matter  of  fact  that  these  sums  were  paid  in  anticipation 
of  the  transfer  by  a  proposed  transferee  for  the  purpose  of  saving 
the  estate  from  being  sold.    The  consequence  of  their  not  being 
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included  in  the  deed  is  merely  that  that  fact  is  not  proved  by  the      L.  JJ. 
deed,  but  I  can  see  no  good  reason  for  not  allowing  it  to  be  proved  i874 
aliunde,  Cottrell 
Upon  the  evidence  it  is  perfectly  clear  that,  as  a  matter  of  fact,  ^m^^^Y 

these  two  sums  were  paid  on  Mr.  Finney's  account,  in  anticipation   

of  an  intended  transfer  to  him,  and  on  the  security  of  the  estate,  and 
not  primarily  on  the  personal  security  of  Mr.  Cottrell.  Having  been 
so  paid  as  a  matter  of  fact,  I  can  see  no  good  reason  why  they 
should  not  be  a  charge  on  the  estate  when  the  mortgage  comes  to 
be  redeemed.  It  is  a  fallacy  to  say,  as  was  said  in  the  argument, 
that  the  effect  would  be  that  the  mortgagors  would  pay  them  twice 
over.  The  mortgagors  have  never  paid  them  at  all;  because, 
although  it  is  perfectly  true  that  Mr,  Cottrell  had  money  in  his 
hands  out  of  which  he  might  have  paid  them,  his  having  wrongly 
appropriated  money  out  of  which  he  might  have  paid  them  does 
not  amount  to  a  payment  in  point  of  fact.  They  have  not  been 
paid  at  all,  and  they  now  come  to  be  paid  for  the  first  time  out  of 
the  estate. 

Mr.  Lahe  was  then  heard  upon  the  question  of  costs. 

Sir  W.  M.  James,  L.J. 

The  main  point  which  the  Vice-Chancellor  had  to  decide  was 
decided  by  him  one  way,  and  has  been  decided  by  us  the  other 
way;  and  the  main  point  being  decided  in  favour  of  the  mortgagee, 
the  principal  ground  upon  which  the  Vice-Chancellor  proceeded  in 
dealing  with  the  costs  seems  to  me  to  fail.  The  only  question  is, 
whether  there  is  really  anything  in  this  case  to  take  it  out  of  the 
ordinary  rule,  there  being  a  sum  found  due  to  the  mortgagee,  his 
right  to  which  the  mortgagor  resisted  at  the  hearing.  The  rule  of 
the  Court  is,  as  laid  down  in  Cotterell  v.  Stratton  (1),  that  the  mort- 
gagee is  entitled  to  his  security  as  security  for  principal,  interest, 
and  costs — that  is,  the  costs  of  a  redemption  suit  or  foreclosure 
suit — unless  the  mortgagee  has  either  refused  or  has  been  offered 
the  full  sum  due  to  him,  in  which  case  he  loses  all  subsequent 
interest,  and  all  costs,  and  is  made  liable  to  pay  costs ;  or  unless 
the  Court  sees  that  the  conduct  of  the  mortgagee  has  been  oppres- 
(1)  Law  Rep.  8  Ch.  295.  , 
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L.  JJ.      sive,  and  that  he  has  been  availing  himself  of  his  power  to  extort 
1874      something  which  he  ought  not  to  have,  or  doing  something  which 
CoTTEELL         Court  regards  as  'unconscientious.    That  is  not  applied  to  the 
Finney     ^^^^      ^  mortgagee  claiming  more  than  is  really  due  to  him  upon 

  something  which  was  a  fair  question  of  dispute  between  them,  and 

the  point  in  dispute  being  not  concealed,  he  simply  saying,  "  I 
claim  so  much  under  such  circumstances,"  and  the  other  man 
saying  "  You  are  not  entitled  to  that,  that  is  a  thing  that  must  be 
determined  by  the  Court  in  the  cheapest  way."  And  in  this  par» 
ticular  case  the  parties  have  shewn  commendable  economy  in  the 
mode  of  bringing  the  case  to  a  hearing.  Those  questions  have 
been  raised  with  a  very  small  amount  of  litigation.  There  is  the 
bill,  the  answer,  and  one  page  of  an  affidavit  on  the  part  of  the 
Plaintiff,  and  two  or  three  pages  of  affidavits  on  the  part  of  the 
Defendant,  the  greater  part  going  to  one  particular  item  of  an 
account  which  has  yet  to  be  taken  in  Chambers.  That  being  so^ 
it  seems  to  me  to  be  utterly  impossible  to  say  that  there  has  been 
vexatious  or  improper  conduct  on  the  part  of  the  mortgagee  that 
has  led  to  any  expense  on  the  part  of  the  mortgagor.  It  seems 
to  me  that  the  rule  laid  down  in  the  case  I  referred  to  ought  to  be 
adhered  to,  and  that  the  mortgagee  is  entitled  as  of  course  to  his 
principal,  interest,  and  costs  as  the  price  of  giving  up  the  estate. 
The  Yice-Chancellor's  order  will  therefore  be  varied  in  all  the 
particulars  to  which  the  appeal  is  directed,  and  the  mortgagee 
will  add  his  costs  of  the  appeal  to  his  security. 

Sir  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Deane,  Ohulh,  <&  Co. ;  Mr.  W.  Lef, 
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In  re  WHEAL  YYVYAN  MININa  COMPANY.  L.  JJ. 

1874 


WESCOMB'S  CASE. 
Winding-up — Costs  of  Official  Liquidator. 

Where  the  ofiScial  liquidator  of  a  company  appears  as  a  Piespondent  in  an 
■appeal  in  the  winding-up,  and  his  costs  are  not  payable  by  any  party  to  the 
appeal,  they  will  not  be  given  out  of  the  estate  by  the  Court  of  Appeal ;  but 
he  will  be  left  to  apply  for  them  to  the  Judge  of  the  Court  below,  who  will 
order  payment  of  them  out  of  the  estate  unless  he  sees  reason  to  the  con- 
trary. 

This  was  an  appeal  by  Ann  JVescomb,  the  executrix  of  Charles 
Wescomb,  the  former  purser  of  the  Wheal  Vyvyan  Mining  Com- 
pany, from  an  order  of  the  Yice-Warden  of  the  Stannaries  reducing 
by  £256  the  balance  due  from  the  company  to  C.  Wescomh  on  his 
accounts,  for  which  she  now  claimed  to  prove  against  the  company 
under  the  winding-up. 

This  sum  of  £256  was  the  amount  payable  for  calls  on  the 
sliares  held  by  a  Mr.  D'Arcy  in  the  company.  The  case  raised  by 
Mr.  Bivett,  a  principal  shareholder,  was,  that  Wescomh  had  made 
himself  liable  to  the  company  to  pay  the  amount  of  B'Arcys  calls, 
and  as  nothing  could  be  obtained  from  D'Arcy,  Wescoml  must  be 
debited  with  them.  The  Yice-Warden  decided  according  to  this 
contention.    Mrs.  Wescomh  appealed. 

Mr.  TF.  Pearson,  Q.C.,  and  Mr.  W.  W.  KarslaJce,  for  the  Appel- 
lant. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Graham  Hastings,  for  Bivett,  sup- 
ported the  order  of  the  Court  below. 

Mr.  KeJcewich,  for  the  official  liquidator. 

Theik  Lordships,  being  of  opinion  that  the  claim  against  Wes- 
comh was  not  made  out  on  the  evidence,  reversed  the  decision  of 
the  Yice-Warden,  and  directed  that  Mrs.  Wescomh  should  have  her 
costs  in  the  Court  below  out  of  the  estate,  no  order  being  made  as 
to  the  costs  of  the  appeal. 

Vol.  IX.  2  X  1 
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L.  JJ.         Mr.  Kekewich,  for  the  official  liquidator,  asked  for  his  costs  out 
1874       of  the  estate.    He  referred  to  81ii;p's  Case  (1)  and  Bush's  Case  (2). 
Wescomb's 

Case.  Their  Loedships  held  that  the  costs  of  the  ofiScial  liquidator 
should  be  in  the  discretion  of  the  Court  below,  and  that  he  must 
be  left  to  apply  for  them  there.  It  was  to  be  understood  that  in 
a  case  where  the  liquidator  was  brought  here  as  a  Eespondent  he 
was  entitled  to  his  costs  out  of  the  estate,  unless  there  was  some 
reason  to  the  contrary ;  but  it  was  best  that  it  should  be  left  to 
the  Court  which  had  the  conduct  of  the  winding-up  to  order 
payment  of  them. 

Solicitors :  Messrs.  Gregory,  Bowcliffes,  &  Bawie ;  Mr.  W,  Moon  ; 
Messrs.  Church,  Sons,  &  Clarhe, 


In  re  IMPEKIAL  KUBBER  COMPANY. 
BUSH'S  CASE. 

Paid-ujp  Shares — Issue  of  Shares — Certificate — Com][)anies  Act,  1867  (30  &  31 

Vict.  c.  131),  .s.  25. 

A  company  agreed  to  purcTiase  property  for  paid-up  shares,  and  accordingly 
tlie  directors  passed  a  resolution  to  allot  a  corresponding  number  of  shares  to 
tlie  vendors  and  their  nominees.  Two  months  afterwards,  the  agreement 
between  the  vendors  and  the  company  was  filed  with  the  Eegistrar  of  Joint 
Stock  Companies.  One  of  the  nominees  had  sold  twenty  of  the  shares,  and 
the  transfer  was  registered  three  days  before  the  agreement  had  been  filed, 
but  no  certificate  as  to  these  shares  was  issued  until  a  fortnight  afterwards  : — 

Eeld,  that  the  shares  were  not  issued  within  the  meaning  of  the  Companies 
Act,  1867  (30  &  31  Yict.  c.  131),  s,  25,  until  the  certificate  was  issued,  and 
that  they  were  paid-up  shares  in  the  hands  of  the  purchaser. 

Order  of  Bacon,  V.C.,  affirmed. 

The  Imperial  Buhber  Company,  Limited,  was  registered  on  the 
24th  of  October,  1868.  At  the  second  meeting  of  directors,  held 
on  the  19th  of  January,  1869,  a  resolution  was  passed  accepting  the 
terms  for  the  purchase  from  Messrs.  Wilson  &  Mayall  of  the  Lifford 
Mills  and  of  certain  patents,  at  the  price  of  £2000  cash  and  5600 


1874 

June  10. 


(1)  13  W.  K.  599. 


(2)  Law  Eep.  6  Ch.  246 
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£5  paid-up  shares.    At  the  third  meeting,  held  on  the  25th  of     L.  JJ. 
January,  1869,  it  was  resolved  that  the  shares  agreed  to  be  paid  .  1874 
to  Messrs.  Wilson  &  Mayall  he  at  once  allotted,  and  that  the  bush's  Case> 
secretary  be  directed  to  prepare  certificates  to  be  handed  over  on 
the  execution  of  the  transfer.   An  entry  was  accordingly  made  on 
the  same  day  in  the  journal  of  the  company  that  1200  shares  were 
allotted  to  Wilson,  1200  to  Mayall,  and  3200  to  S.  B.  Tucher,  a 
nominee  of  Wilson  &  Mayall,    The  certificates  of  Wilsons  shares 
and  MayalVs  shares  were  apparently  made  out  and  dated  on  the 
25th  of  January,  1869.    Those  of  Tucker's  shares  were  dated  at 
different  times,  the  shares  in  question  in  this  case  bearing  date  the 
7th  of  April,  1869. 

The  deeds  of  transfer  of  the  Lifford  Mills  and  the  other  pro- 
perty were  dated  the  1st  of  February,  1869,  and  an  agreement 
stating  the  terms  of  the  purchase  was,  on  the  24th  of  March, 

1869,  filed  with  the  Kegistrar  of  Joint  Stock  Companies.  In 
March,  1870,  Mr.  Bush  bought  of  Tucker  twenty  shares  as  fully 
paid.  The  transfer  was  registered  as  on  the  21st  of  March,  1870, 
but  the  share  certificate  given  to  Bush  was  dated  the  7th  of  April, 

1870,  and  it  did  not  appear  that  any  previous  certificate  had  been 
issued,  or  that  the  shares  had  been  registered  in  Tuckers  name. 

The  company  was  ordered  to  be  wound  up,  and  Mr.  Bush  having 
objected  before  the  Chief  Clerk  to  be  placed  on  the  list  of  contri- 
butories,  his  case  was  adjourned  into  Court. 

The  Vice-Chancellor  Bacon  ordered  Mr.  Bush's  usime  to  be  ex- 
cluded from  the  list.    The  official  liquidator  appealed. 

Mr.  8wanston,  Q.C.,  and  Mr.  Graham  Hastings,  for  the  Ap^ 
pellant : — 

No  doubt  the  certificate  was  not  issued  until  after  the  asfree- 
ment  was  registered,  but  we  say  that  the  shares  were  issued  to 
Tucker  when  they  were  allotted  to  him,  and  Bush  cannot  be  in  a 
better  position  than  Tucker  was.  Tucker  had  an  absolute  interest 
in  them  on  the  25th  of  January,  for  the  issue  of  the  certificates 
was  not  the  issue  of  the  shares  :  Maynard's  Case  (1).  The  question 
turns  on  the  25th  section  of  the  Companies  Act,  1867  (30  &  31 
Vict.  c.  131),  and  the  burden  is  on  Bush  to  shew  that  these  shares 

(1)  A7iie,  p.  60. 
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L.  JJ.     are  to  be  taken  as  fully  paid.    If  he  is  obliged  to  pay  be  can 
l«74      recover  from  Tucker.    The  company  is  not  estopped  by  the  mere 
Bush's  Case,  entry  in  the  books  that  the  shares  are  paid  up.    The  shares  were 
issued  within  the  meaning  of  the  section  when  they  were  allotted. 

Mr.  Kay,  Q.C.,  and  Mr.  Bomer,  for  Mr.  Bush,  were  not  called 
upon. 

SiK  W.  M.  James,  L.J. 

This  is  an  idle  and  vexatious  appeal. 

Mr.  Bush  was  the  holder  of  shares  which  were  transferred  to 
him  through  a  person  recognised  as  the  holder  of  them.  He  got 
from  the  company  a  certificate,  on  which  it  appeared  that  they  were 
paid-up  shares.  The  Act  of  Parliament  says,  no  doubt,  that  shares 
issued  in  that  way  shall  be  deemed  to  be  issued  and  held  subject 
to  the  payment  of  the  whole  amount  in  cash,  unless  the  contrary 
is  determined  by  a  contract  duly  made  in  writing  and  filed  with 
the  Eegistrar  of  Joint  Stock  Companies. 

There  is  in  this  case  a  contract  in  writing  made  between  the 
company  on  the  one  side  and  the  vendors  on  the  other,  which 
is  connected  with  these  shares,  and  in  that  contract  it  is  said 
that  certain  shares  are  to  be  fully  paid-up  shares  as  part  of  the 
•consideration.  There  is  no  evidence  that  the  shares  ever  left 
the  control  of  the  company,  or  ever  became  the  property  of  Mr. 
Tucker,  or  of  any  one  else,  until  the  certificate  was  issued  in  ac- 
cordance with  the  resolution  previously  passed,  and  on  that  his 
title  is  complete.  Apparently,  Mr.  Bush  bought  under  that  title, 
which  is  a  perfect  and  complete  title,  upon  the  documents  which 
the  company  itself  is  bound  by. 

I  am  of  opinion  that  it  would  be  an  act  of  the  grossest  injustice 
to  Mr.  Bush  if  we  were  to  endeavour  to  make  him  liable  upon  these 
shares. 

I  am  bound  to  express  my  regret  and  disapprobation  at  and  of 
the  conduct  of  official  liquidators  in  these  companies,  who  think 
that  this  particular  section  of  the  Act,  because  it  was  made  for  the 
benefit  of  creditors,  is  intended  to  enable  them  to  make  innocent 
and  honest  men  pay  money  which  they  never  intended  to  pay.  It 
is  a  mistake  to  suppose  that  the  Court  is  called  upon  to  put  a 
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forced  construction  upon  the  Act  for  the  purpose  of  enabling  that      L.  JJ. 
injustice  to  be  done.  1874 
This  appeal  is  dismissed  with  costs.  Bush's  Case. 

SiE  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors  for  the  Appellant :  Messrs.  Harjoer,  Broad,  &  BatteocJc, 
Solicitors  for  Mr.  Bush :  Messrs.  Linhlaters  &  Co, 


In  re  ORIENTAL  INLAND  STEAM  COMPANY.  L.  JJ. 

Ex  parte  SCINDE  RAILWAY  COMPANY.  1874 

Winding-up — Attachment — Property  Abroad — Foreign  Judgment — Companies  ^^^^^ 
Act,  1862  (25  &  26  Vict.  c.  89),  s.  163. 

When  a  company  has  in  this  country  been  ordered  to  be  wound  up, 
judgment  creditors  who  are  in  this  country,  and  have  proved  under  the 
winding-up,  will  not  be  allowed  to  attach  property  in  India  belonging  to  the 
company 

Order  of  Malins,  Y.C.,  affirmed. 

The  Oriental  Inland  Steam  Comj^any  and  the  Seinde  Bailway 
Company  were  both  English  companies  having  their  chief  offices 
in  England,  but  carrying  on  business  in  India,  On  the  23rd  of 
May,  1867,  the  Seinde  Comjpany  obtained  in  India  judgment  against 
the  Oriental  Company  for  Rs.40,122. 

On  the  8th  of  November,  1867,  an  order  to  wind  up  the 
Oriental  Company  was  made  in  England,  and  on  the  12th  of 
March,  1868,  the  Seinde  Company  came  in  under  the  winding-up 
and  proved  their  debt. 

On  the  28th  of  January,  1869,  the  Seinde  Company,  proceeding 
under  their  judgment,  attached  certain  property  in  India  belong- 
ing to  the  Oriental  Company,  By  an  order  made  on  the  4th  of 
March,  1869,  in  the  winding-up,  tlio  Seinde  Company  was  ordered 
to  withdraw  the  attachment,  without  prejudice  to  any  question ; 
and  upon  the  Seinde  Company  undertaking  to  abide  by  any  order 
of  the  Court,  the  official  liquidator  was  ordered,  out  of  the  proceeds 
of  the  sale  of  property  in  India  belonging  to  the  Oriental  Company^ 


Oriental 
Inland  Steam 
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L.  JJ.  to  pay  the  Scinde  Company  the  amount  of  principal,  interest,  and 
1874       costs  then  due  to  them. 

Xn  re         The  attachments  were  accordingly  withdrawn,  and  Ks.19,813 
were  paid  by  the  official  liquidator  to  the  Scinde  Company  in  satis- 
CoMPANY.    faction  of  their  claim  ;  the  remainder  of  their  claim  having  been 
^c^D^^    satisfied  by  sales  under  attachments  before  the  winding-up. 
Railway  Co.     fpj^e  official  liquidator  applied  by  summons  that  the  Scinde  Com- 
pany  should  repay  this  sum  of  Rs.  19,8 13,  and  the  Yice-Chancellor 
Malins,  on  the  18th  of  April,  1874,  made  an  order  accordingly. 
The  Scinde  Company^  appealed. 

Mr.  /.  Pearson,  Q.O.,  and  Mr.  Marten,  Q.C.,  for  the  Appellants : — 

We  are  ready  to  abandon  our  claim  under  the  winding-up  here, 
and  then  we  ought  not  to  be  prevented  from  retaining  what  we 
have  received  in  India.  The  only  result  of  our  giving  up  our  attach- 
ment, or  not  issuing  it,  would  have  been  to  allow  other  execution 
creditors  in  India  to  take  the  property.  If  those  creditors  are  not 
in  this  country  this  Court  will  have  no  jurisdiction  over  them : 
Banh  of  Hindustan  v.  PremcJiand  (1),  and  it  is  very  hard  upon 
us  that  they  should  thus  obtain  an  advantage  over  us.  If  this  is 
the  law  the  result  in  all  these  cases  will  be  to  hand  over  the  assets 
to  those  creditors  who  happen  to  be  out  of  the  jurisdiction.  In  re 
Kelson  (2)  was  a  case  of  inspectorship  only. 

Mr.  Glasse,  Q.C.,  and  Mr.  Whiteliorne,  for  the  Oriental  Company, 
were  not  called  upon. 


Sir  W.  M.  James,  L  J.  :— 

I  am  of  opinion  that  the  order  of  the  Vice-Chancellor  in  this 
case  is  perfectly  right. 

The  winding-up  is  necessarily  confined  to  this  country.  It  is 
not  immaterial  to  observe,  that  there  could  now  be  no  possibility, 
having  regard  to  the  decision  of  the  Supreme  Court  of  Calcutta, 
in  Banh  of  Hindustan  v.  PremcJiand,  which  we  must  take  to  be 
quite  right,  of  treating  this  case  as  if  there  were  an  auxiliary 
winding-up  in  India.  If  this  is  so  with  regard  to  a  company 
domiciled  in  England,  but  having  its  business  and  assets  in  India, 
there  would  be  no  ground  for  the  contention  on  the  part  of  the 
(1)  5  Bomb.  H.  C.  Rep.  83.  (2)  Law  Rep.  4  Ch.  125. 
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Appellants  that  they  would  obtain  an  equitable  and  rateable      L.J  J. 
distribution  of  the  assets  between  the  creditors.    All  the  assets  1874 
there  would  be  liable  to  be  torn  to  pieces  by  creditors  there,  not-  re 
withstanding  the  winding-up,  and  there  would  be  an  utter  inca-  ix^-landS^^eam 
pacity  of  the  Courts  there  to  proceed  to  effect  an  equitable  Company. 
distribution  of  them.   The  English  Act  of  Parliament  has  enacted  "^cmDEf 
that  in  the  case  of  a  winding-up  the  assets  of  the  company  so  Railway  Co. 
wound  up  are  to  be  collected  and  applied  in  discharge  of  its  liabi- 
lities.   That  makes  the  property  of  the  company  clearly  trust 
property.    It  is  property  affected  by  the  Act  of  Parliament  with 
an  obligation  to  be  dealt  with  by  the  proper  officer  in  a  particular 
way.    Then  it  has  ceased  to  be  beneficially  the  property  of  the 
company ;  and,  being  so,  it  has  ceased  to  be  liable  to  be  seized  by 
the  execution  creditors  of  the  company. 

There  may,  no  doubt,  be  some  difficulty  in  the  way  of  dealing 
with  assets  and  creditors  abroad.  The  Court  abroad  may  some- 
times not  be  disposed  to  assist  this  Court,  or  take  the  same  view 
of  the  law  as  the  Courts  of  this  country  have  taken  as  to  the 
proper  mode  of  dealing  with  such  companies,  and  also  with  such, 
assets.  If  so,  we  must  submit  to  these  difficulties  when  they  occur. 

In  this  particular  case  there  is  no  such  difficulty.  There  w^ere 
assets  fixed  by  the  Act  of  Parliament  with  a  trust  for  equal  dis- 
tribution amongst  the  creditors.  One  creditor  has,  by  means  of 
an  execution  abroad,  been  able  to  obtain  possession  of  part  of 
those  assets.  The  Yice-Chancellor  was  of  opinion  that  this  was 
the  same  as  that  of  one  cestui  que  irust  getting  possession  of  the 
trust  property  after  the  property  had  been  affected  with  notice  of 
the  trust.  If  so,  that  cestui  que  trust  must  bring  it  in  for  distribu- 
tion among  the  other  cestuis  que  trust.  So  I,  too,  am  of  opinion, 
that  these  creditors  cannot  get  any  priority  over  their  fellow-cre- 
ditors by  reason  of  their  having  got  possession  of  the  assets  in  this 
way.  The  assets  must  be  distributed  in  England  upon  the  footing 
of  equality. 

The  Vice-Chancellor's  judgment  must  therefore  be  affirmed,  and 
the  appeal  dismissed. 

Sir  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

I  quite  agree  that  the  STth  section  of  the  Act  of  1862,  pro- 
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L.  JJ.     Tiding  that  no  action  shall  be  brought  without  the  leave  of  the 
1874      Court,  and  the  163rd  section,  enacting  that  no  execution  shall 
j^yg      issue,  apply  only  to  the  Courts  in  this  country.    Of  course, 
InSndSteam -^^^^^^^       never  legislates  respecting  strictly  foreign  Courts. 
Company.    J^or  is  it  usually  considered  to  be  legislating  respecting  Colonial 
^ScmD^    Courts  or  Indian  Courts,  unless  they  are  expressly  mentioned. 
Railway  Co.  Still,  that  appears  to  me  not  to  prevent  the  general  application  to 
this  case  of  the  principles  which  have  been  established  in  cases  of 
bankruptcy. 

No  doubt  winding-up  differs  from  bankruptcy  in  this  respect^, 
that  in  bankruptcy  the  whole  estate,  both  legal  and  beneficial,  is 
taken  out  of  the  bankrupt,  and  is  vested  in  his  trustees  or 
assignees,  whereas  in  a  winding-up  the  legal  estate  still  remains 
in  the  company.  But,  in  my  opinion,  the  beneficial  interest  is 
clearly  taken  out  of  the  company.  What  the  statute  says  in  the 
95th  section  is,  that  from  the  time  of  the  winding-up  order  all  the 
powers  of  the  directors  of  the  company  to  carry  on  the  trade  or 
to  deal  with  the  assets  of  the  company  shall  be  wholly  determined, 
and  nobody  shall  have  any  power  to  deal  with  them  except  the 
official  liquidator,  and  he  is  to  deal  with  them  for  the  purpose  of 
collecting  the  assets  and  dividing  them  amongst  the  creditors.  It 
appears  to  me  that  that  does,  in  strictness,  constitute  a  trust  for 
the  benefit  of  all  the  creditors,  and,  as  far  as  this  Court  has  juris- 
diction, no  one  creditor  can  be  allowed  to  have  a  larger  share  of 
the  assets  than  any  other  creditor. 

Then  it  is  said  that  the  assets  are  subject  to  the  law  of  th© 
place  where  they  are.  I  quite  agree  that  if  the  law  of  the  place 
where  they  are  had  given  a  charge  of  that  nature  on  the  assets 
prior  to  the  time  when  the  petition  for  winding-up  was  presented, 
or  possibly  prior  to  the  time  when  the  winding-up  order  was  made^ 
and  a  judgment,  for  instance,  had  been  put  on  the  register,  that 
might,  by  the  law  of  Bomhay,  have  constituted  a  charge  on  the 
property  of  the  company,  and  then  the  trust  for  the  benefit  of  the 
creditors  would  have  been  subject  to  that  charge.  But  here  there 
is  no  allegation  that  the  judgment  in  Bombay,  any  more  tham 
a  judgment  here,  simply  qua  judgment,  operates  as  any  charge  at 
all.  It  is  quite  clear  that  it  does  not,  and  that  until  the  execution 
and  attachment  have  issued  and  been  executed,  there  is  no  actual 
charge  on  the  property.    That  charge  is  subsequent  to  the  creation 
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of  the  trust,  and  is  made  by  the  particular  Appellants  here  with  L.  J  J. 
full  notice  of  the  trust.  1874 

The  consequence  necessarily  follows,  that  in  this  Court  these 
creditors  cannot  be  allowed  by  such  means  to  obtain  priority  ;  i^^^l^^j^^ 
and  that  they  must  give  up,  for  the  benefit  of  the  creditors,  what  Company. 
they  have  so  obtained.  'scSbe 

The  appeal  will  be  dismissed  with  costs.  Railway  Co> 

Solicitors  for  the  Appellants :  Messrs.  Hollams,  Son,  &  Coward, 
Solicitors  for  the  Official  Liquidator :  Messrs.  Tilleard,  Godden, 
&  Holme, 


YAUGHAN  V,  HALLIDAY.  L.  jj. 

[1872    Y.    1.]  ^ 

Securities  for  Bills  of  Exchange — Doctrine  of  Ex  parte  Waring —  Unaccepted  ^■ 
Bills — Bight  of  Double  Froof — Practice — Appeal  hy  one  of  two  Defendants. 

B  &  Co.,  of  Brazil,  in  the  course  of  excliange  operations  with  A.,  of  Man- 
chester, drew  bills  on  him  for  £2000,  which  they  sold  to  the  PlaintifiP,  and 
about  the  same  date  transmitted  to^.  acceptances  of  anaother  house  for  £1900 
to  cover  the  bills  drawn.  Before  the  covering  remittances  reached  England, 
B.  &  Co.  stopped  payment  and  presented  a  petition  for  liquidation.  A.,  being 
also  in  difficulties,  refused  to  accept  the  bills  drawn  on  him,  and  also  became 
a  liquidating  debtor.  The  Plaintiff,  as  holder  of  the  dishonoured  bills,  filed 
a  bill  against  the  trustees  of  the  estates  of  B.  &  Co.  and  A.,  praying  that  the 
remittances  might  be  applied  in  payment  of  the  bills  : — 

Held  (reversing  the  decision  of  Bacon,  V.C.),  that  the  Plaintiff  had  no 
equity  to  support  the  bill. 

The  doctrine  of  Ex  parte  Waring  (1)  does  not  apply  to  a  case  where  the 
bills  drawn  by  one  of  the  insolvent  firms  on  the  other  have  not  been  accepted, 
nor  in  any  other  case  in  which  the  holder  of  the  bills  has  no  right  of  double 
proof  against  the  two  firms. 

Ex  parte  Smart  (2)  distinguished. 

On  bill  by  P.  against  B.  and  A.,  who  all  separately  claimed  the  same  pro- 
perty, decree  made  in  favour  of  P.  On  appeal  by  A.  alone,  the  Court  being 
of  opinion  that  B.  was  entitled,  dismissed  the  bill  against  both  Defendants. 

This  was  an  appeal  from  a  decision  of  Yice-Chancellor  Bacon. 

C.  W.  Byder  carried  on  business  as  a  merchant  at  Bahia  and 
Pernamlueo,  in  Brazil,  under  the  firm  of  Byder  &  Co.,  and  at 
Manchester  under  the  firm  of  J.  0,  Byder  &  Co. 

(1)  19  Ves.  345.  (2)  Law.  Kep.  8  Ch.  220. 
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L.  J  J.         The  firm  in  Brazil  had  for  several  years  been  engaged  in  trans- 
1874      actions  on  an  exchange  account  with  F,  W.  AsMon,  a  merchant  at 
Vaughan    Manchester.  In  the  course  of  these  transactions  the  firm  in  Brazil, 
Halliday.  ^^^^      August,  1871,  drew  three  bills  of  exchange  for 

  £800,  £700,  and  £500  respectively,  at  ninety  days  sight,  on  F.  W. 

Ashton,  to  the  order  of  the  Plaintifi",  Charles  Vaughan,  These  bills 
were  all  held  for  value  by  the  Plaintiff. 

About  the  same  time  Byder  &  Co.,  through  their  manager, 
W,  H,  Y/iatt,  purchased  at  Bahia  two  bills  of  exchange  at  ninety 
days  sight,  one  drawn  on  the  London  and  Brazilian  BanTc  for  £900, 
and  the  other  on  Messrs.  Saunders  <&  Co.,  of  Liverpool,  for  £1000, 
which  they  forwarded  to  F.  W,  Ashton  on  the  8th  of  September, 
1871,  with  the  following  letter : — 

"  Dear  Sir, — Drafts.  Pray  honour  the  following  by  us  at  90  days' 
sight  (viz. :) 
Nos. 

8086  of  Charles  Vaughan,  val.  reed., 

C.  Vaughan  &  Co.  ,       .        .  £800 

3087  do.         do.     ...  700 

3088  db.         do.     .       .       .  500 

£2000 

"  Eemit.    To  cover  the  above  exchange  operation,  we  enclose 
ninety  days'  sight  bills. 
Nos. 

1562  London  and  Brazilian  Bank  on  L, 

and  B.  B.,  London     .        .        .  £900 

1561  jP.  Saunders  &  Co.,  Charles  Saunders 

dc  Co.,  Liverpool         .       ,       .  1000 

£1900 

"  We  enclose  a  statement  of  your  exchange  account  in  account 
current,  which  is  now  balanced  up  to  a  point. 

"  We  remain,  &c., 
"  pp.  Byder  &  Co. 
"  W.E.  Wiatt:' 

On  the  29th  of  August,  1871,  the  Manchester  firm  of  J.  0.  Byder 
&  Co.  suspended  payment,  and  on  the  22nd  of  September  the 
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Brazil  firm  of  Byder  &  Co.  also  suspended  payment.  On  the  lltli      L.  JJ. 
of  September,  1871,  C.  W.  Byder  filed  his  petition  for  liquidation  1874 
by  arrangement,  which  was  agreed  to  by  the  requisite  majority  of  vaughax 
creditors,  and  the  Defendant  H,  W.  Banner  was  appointed  trustee  h^iq^y. 

of  his  estate.   

The  three  bills  drawn  on  F.  W.  Ashton  were  presented  to  him 
for  acceptance  on  the  2nd  of  October,  1871,  but  he  refused  to 
accept  them. 

On  the  25th  of  October,  1871,  F,  W.  Ashton  presented  a  petition 
for  liquidation  by  arrangement,  and  the  Defendant  /.  HalUday  was 
appointed  trustee  of  his  estate. 

The  two  drafts  for  £900  and  1000,  which  were  sent  to  cover  the 
last-mentioned  bills,  were  received  by  J^.  W,  Ashton  in  due  course, 
and  given  up  by  him  to  his  trustee. 

The  Plaintiff  claimed  to  have  the  proceeds  of  the  two  drafts  of 
£900  and  £1000  applied,  so  far  as  they  extended,  to  discharge  the 
sum  due  on  the  three  bills  of  exchange  which  he  had  purchased  of 
Byder  &  Co.,  and  instituted  this  suit  against  /.  HaUiday  and 
H,  W.  Banner  to  enforce  his  claim. 

Both  of  the  Defendants  put  in  answers ;  the  Defendant  Ralliday 
claiming  the  proceeds  of  the  drafts  as  part  of  the  estate  of  F.  W. 
Ashton,  and  the  Defendant  Banner  claiming  them  as  part  of  the 
estate  of  Byder  &  Co. 

The  Yice-Chancellor  directed  the  drafts  to  be  given  up  to  the 
Plaintiff  (1).  From  this  decision  Halliday  appealed.  The  Defen- 
dant Banner  did  not  join  in  the  appeal. 

ber,  1871.]  Now  what  does  that  trans- 
action amount  to?  Let  us  consider 
it  first  as  between  the  remitter  and 
the  receiver  of  those  drafts.  First, 
there  is  in  as  plain  words  as  our  lan- 
guage can  convey,  a  dedication  of  the 
remittances  to  cover  the  acceptances, 
and  nothing  else  ;  and  whatever  may 
have  been  the  former  practice  of  Mr. 
Ashton  as  to  the  remittances,  it  cannot 
in  the  slightest  degree  affect  this  parti- 
cular transaction,  for  here  the  person 
who  draws  upon  him  and  intends  to 
become  his  debtor  for  the  amount  of 


(1)  1874.  March  14. 
Sir  James  Bacon,  Y.C.  : — 

Upon  the  face  of  this  case  there  is  a 
certain  complication  in  the  transaction 
which  might  seem  to  amount  to  diffi- 
culty ;  but  I  think  the  principles  are 
so  well  established  by  decision  that  I  do 
not  hesitate  to  say  that  the  Plaintiff  is 
entitled  to  the  proceeds  of  the  remit- 
tance which  he  claims  by  this  suit. 
Many  of  the  facts  of  the  case  are 
hardly  in  dispute.  [His  Honour  then 
referred  to  the  facts  of  the  case  and 
read  Wiatt's  letter  of  the  8th  of  Septem- 
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L.  JJ.         Mr.  Be  Gex,  Q.C.,  and  Mr.  Winslow,  Q.C.,  for  the  Appellant  :— 

There  is  no  proof  of  an  appropriation  of  these  drafts  ;  the  result 
Vaughan    of  the  evidence  is  that  they  were  sent  on  the  general  account. 
Hallidat,      But  supposing  there  was  an  appropriation,  the  Plaintiff  has  na 


the  draft  sends  him  to  cover  the  alaove 
exdiange  operation  the  bills  for  £1900. 
The  bills  arrive  in  England^  they  are 
not  accepted,  and  what  is  the  con- 
sequence of  that?    Can  Mr.  AsJiton,  or 
anybody  for  Mr.  Ashton,  claim  to  hold 
that  remittance?     Mr.  Winslow  has 
argued  that,  because  of  the  bankruptcy 
or  quasi  bankruptcy,  these  became  the 
property  of  Ashton.    How  could  Ash- 
ton  claim  any  property  in  them  without 
performing  the  conditions  on  which 
they  were  entrusted  to  him?  They 
are  sent  to  him  as  a  specific  appropria- 
tion ;  they  are  not  part  of  his  estate, 
they  are  not  vested  in  his  liquidator  or 
trustee,  they  are  sent  with  a  direction 
specifically  to  appropriate.    Not  only 
had  the  remitter  a  right  by  the  course 
of  the  dealing,  but  he  had  the  right 
upon  the  ordinary  principles  of  debtor 
and  creditor  which  every  payer  has. 
Whatever  debt  he  or  his  firm  might 
owe  to  Ashton  at  that  time,  he  has  a 
right  to  ascribe  the  £1900  of  the  bills 
to  any  particular  portion  of  that  debt. 
He  had  a  right  to  say,  "  You  shall  take 
it  in  payment  of  that  particular  debt, 
and  no  other — in  truth,  it  never  became 
a  debt  for  want  of  acceptance  ;  and  if 
you  do  not  take  it  upon  those  condi- 
tions you  shall  not  have  it  at  all."  It 
never  was  Ashton' s ;  it  never  became 
Ashton's.    It  could  only  have  been  his, 
first,  upon  the  conditions  which  are 
expressed,  and  next,  upon  the  actual 
appropriation  to  cover  the  bills.  That 
is  so  far  the  transaction  between  the 
parties  originally  concerned.    Then  it 
is  said   that  the  case  of  Ex  parte 
Waring  (19  Ves.  345)  does  not  apply, 
and  no  doubt  it  does  not  apply  in  that 


particular  which  Mr.  Be  Gex  has  so 
carefully    selected    from    Ex  parte 
Waring,  because  here  there  was  no 
acceptance,  and  in  Ex  parte  Waring 
there  was ;  and  in  that  case  the  deci- 
sion was  Hhat  in  order  to  adjust  or 
work  out  the  equities  between  the  par- 
ties, it  was  necessary  to  consider  the 
bills  in  hand,  the  short  bills  and  so  on, 
as  if  they  remained  belonging  to  neither 
of  them.    To  that  extent  the  case  o^f 
Ex  parte  Waring  does  not  apply,  but  to 
the  extent  of  saying  that  the  equities 
between  the  parties  are  to  be  enforced 
when  bankruptcy  happens,  it  has  a 
direct  application,  and  that  application 
has  been  recognised  in  every  case  which 
has  happened  since.    It  is  not  because 
the  particular  facts  of  this  case  differ  in 
the  respect  which  has  been  mentioned 
from  that,  that  the  universal  equitable 
principle  is  not  to  be  applied  to  it. 
Although,  therefore,  I  do  not  say  the 
decision  in  Ex  parte   Waring  does 
apply  to  this  case,  I  say  the  equitable^ 
principle  upon  which  it  is  based  does 
directly  apply  to  it.    Therefore,  so  far 
as  the  claim  of  Ashton  is  concerned,  in 
my  opinion  there  is  not  the  shadow  of 
a  ground  upon  which  it  can  be  sup- 
ported.   Then  comes  Mr.  Banner,  and 
Mr.  Banner  says,  "That  may  be  all 
very  well,  decide  for  or  against  Ashton, 
yet  the  property  belongs  to  me,  for  Ash- 
ton having  failed  to  accept  the  bills, 
the  remittances  remained  the  property 
of  the  Bahia  firm,  and  ought  to  be 
handed  over  to  me  as  the  trustee  ap- 
pointed in  the  liquidation."  Trusts 
may  be  declared  in  a  variety  of  ways  ; 
trusts  may  be  inferred  from  the  course 
of  dealing.    The  history  of  the  begin- 
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equity  to  sustain  his  bill.  This  is  the  first  time  that  it  has  been  L.  JJ. 
attempted  to  apply  the  doctrine  of  Ex  parte  Waring  (1)  to  a  case  1874 

where  the  bills  have  not  been  accepted.    The  ratio  decidendi  of  Vaughan 

Ex  parte  Waring  was  that  there  was  a  right  of  proof  by  the  bill-  halliday. 


mng  of  the  exchange  transactions  is 
stated  and  proved,  the  course  of  acting 
on  it  is  stated  and  proved,  the  selling  of 
hills  with  one  hand,  and  the  remitting 
to  cover  those  bills  with  the  other,  is 
stated  and  proved,  and  as  the  result  of 
those  transactions,  in  my  opinion,  as 
between  the  Plaintiff  and  Banner,  or 
Byder's  estate,  there  is  a  clear  ric^ht  to 
have  this  appropriation  which  Wiatt  in 
Bahia  directed  in  the  first  instance,  and 
which  the  proceedings  in  bankruptcy 
have  frustrated  to  the  extent  that  it 
cannot  be  specifically  performed.  But 
does  it  signify  that  the  Plaintiff,  Mr. 
Vaughan,  is  not  a  party  to  the  transac- 
tion between  Ashton  and  Ryder  ?  Not, 
in  my  opinion,  in  the  slightest  degree. 
The  same  principle  of  equity  upon 
which  Ex  parte  Waring  is  based, 
although  upon  facts  in  that  case  dif- 
ferent from  the  present,  apply  directly 
to  the  present  case,  and  I  am  of  opinion 
that  the  case  of  Ex  parte  Smart,  In  re 
Michardson  (Law  Kep.  8  Ch.  220)  re- 
moves the  apparent  difficulty  which, 
might  exist  by  the  circumstance  of  the 
Plaintiff  in  this  case  not  being  a  party 
to  the  bill  transactions,  in  respect  of 
which  bill  transactions  the  remittance 
was  made,  and  which  being  made  for  a 
specific  purpose  was  held  there  to  be 
applicable  to  the  specific  purpose  con- 
tracted for  between  the  parties:  Ex 
parte  Smart,  In  re  Richardson,  was 
this  :  The  persons  who  claimed  were  no 
parties  to  the  bill.  They  had  drawn 
on  Richardson,  and  Richardson  had 
transactions  with  Stephani,  with  whom 
also  Smart    had    transactions,  and 


Stephani  transmitted  bills  to  Richard- 
son for  the  purpose  of  meeting  the  ex- 
isting acceptances,  the  benefit  of  which 
acceptances — I  say  nothing  about  the 
form  of  them — belonged  to  the  claim- 
ant there.  It  appeared  to  me  that 
upon  the  principle  of  Ex  parte  Waring 
he  was  right  in  that  claim.  I  seem  to 
have  said  on  that  occasion  that  the 
proceeds  of  the  remittances,  so  far  as 
they  existed  in  specie  at  the  date  of 
the  liquidation,  should  be  applied  for 
the  purposes  for  which  they  were  re- 
mitted, as  expressed  in  the  letters 
referred  to  in  the  evidence,  and  that  an 
inquiry  should  be  made  for  the  pur- 
pose of  ascertaining  who  were  the 
people  entitled  to  the  proceeds.  Now, 
when  that  came  to  be  decided  in  the 
Court  of  Appeal,  the  Lord  Justice 
James  disposes  of  the  point  of  the  bills 
being  drawn,  and  says,  "  Richardson 
would  have  received  bills  sent  to  him 
for  the  specific  purpose  of  meeting  bills 
being  drawn  upon  him,  and  to  become 
due  on  that  particular  day,  and  if 
Stephani  &  Co.  had  heard  that  Rich- 
ardson was  becoming  bankrupt  in  time 
to  prevent  the  remitted  bills  from  being 
issued,  they  would  have  been  enti- 
tled to  file  a  bill  to  say  that  they  were 
sent  for  the  purpose  of  taking  up  par- 
ticular bills,  and  this  would  have  been 
quite  independent  of  the  taking  of  any 
accounts  between  them  and  Richard- 
son^  Then,  further,  he  says,  "  That 
being  so,  the  question  arises,  in  the 
second  place,  whether  this  state  of  cir- 
cumstances is  not  precisely  the  same 
as  in  Ex  parte  Waring  and  Bowles 


(1)  19  Ves.  345. 
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L.  J  J.     holder  botli  against  the  drawer  and  acceptor  of  the  bills,  and  the 
1874      principle  was  resorted  to  in  order  to  adjust  the  equities  between 
Vaughan    the  two  insolvent  estates.    But  here  there  is  no  such  double  right 
Halltday.       pi'oof,  and* there  are  no  equities  to  adjust.    It  is  simply  a  case 

  of  mortgagee  and  mortgagor,  and  whatever  may  be  the  rights  of 

the  two  co-Defendants,  Salliday  and  Banner,  inter  se,  the  Plaintiff 
has  nothing  to  do  with  them. 

Mr.  Kay,  Q.C.,  and  Mr.  K  A.  Giffard,  for  the  Plaintiff:— 
The  letter  of  the  8th  of  September,  1871,  proves  that  the 
drafts  were  distinctly  appropriated  to  cover  the  bills  sent  for 


V.  Bargreaves  (3  D.  M.  &  G.  430), 
and  whether  we  ought  not  to  come  to 
the  same  conclusion  as  in  those  cases. 
Ste^hani  &  Co.  had  a  right  to  say 
that  the  bills  should  not  be  applied 
for  the  general  purpose  of  paying 
Richardson's  creditors,  but  for  the  spe- 
cific purpose  for  which  they  were  in- 
tended ;  and,  on  the  other  hand,  they 
had  no  right  to  leave  Richardson'' s 
estate  liable  to  pay  his  acceptances. 
Accidentally,  another  person  gets  an 
advantage  for  which,  he  had  not  stipu- 
lated, by  reason  of  the  adjustment  of 
equities  between  the  parties."  Then 
His  Lordship  says :  "  It  is  said  that 
we  ought  not  to  extend  the  doctrine  of 
Ex  parte  Waring,  but  the  rule  laid 
down  in  that  case  has  been  often 
before  the  Court,  and  neither  the  Court 
nor  the  Legislature  has  shewn  any  dis- 
approval of  it.  We  are  not  really 
pressing  it  further.  I  cannot  follow 
the  argument  that  has  been  urged 
upon  us,  that  the  doctrine  only  applies 
where  all  parties  are  parties  to  the 
same  bills,  and  does  not  apply  to  a  case 
where  there  are  distinct  contracts."  The 
contract  between  the  parties,  in  my 
opinion,  is  evidenced  by  the  course  of 
dealings.  That  course  of  dealings  did 
give  to  the  Plaintiff  in  this  suit  an  in- 
terest in  and  a  right  to  see  to  the 
application  of  the  remittances,  although 


the  particular  fact  of  the  remittances 
was  not  known  to  him  at  the  time  they 
were  made.  I  think  nothing  that  has 
been  done  has  impaired  that  right. 
When  the  remittances  came  to  this 
country  accompanying  the  bills,  the 
bills,  for  a  very  good  reason,  are  not 
accepted  by  Mr.  Ashton.  The  conse- 
quence of  that  is  that  the  remittances 
stand  in  the  same  state  as  if  they  had 
not  been  made,  with  this  one  exception, 
that  they  are  earmarked  by  a  declaration 
in  writing  that  those  remittances  are 
to  be  applied  to  meet  those  particular 
bills.  That,  in  my  opinion,  gives  to  the 
Plaintiff  the  right  which  he  claims  in 
this  suit,  and  I  think  he  is  entitled  to 
the  relief  he  seeks.  There  will,  there- 
fore, be  a  declaration  that,  by  virtue 
of  the  course  of  dealing  between  the 
parties  and  the  letter,  the  two  remit- 
tances were  specifically  appropriated  to 
meet  the  three  drafts,  and  that  the  re- 
mittances ought  to  be  applied  in  satis- 
faction of  the  sums  which  shall  be 
found  due  to  the  Plaintiff  in  respect  of 
the  same  three  drafts,  without  pre- 
judice to  his  right  to  prove  against  the 
estate  of  Messrs.  Ryder  &  Co.  in  respect 
of  the  three  drafts,  after  the  remit- 
tances shall  have  been  so  applied. 
Under  the  circumstances,  there  will  be 
no  order  as  to  costs. 
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acceptance.    That  being  so,  tlie  principle  of  Ex  parie  Waring  (1)      L.  JJ. 
applies.    The  fact  that  the  bills  were  not  accepted  makes  no  1874 
difference.    Trimingliam  v.  Maud  (2)  is  precisely  in  point.    Ash^  Vaughan 
ton^s  non-fulfilment  of  his  obligation  renders  it  inequitable  that  j-j^llIdat 

his  estate  should  retain  the  securities,  and  Bijder  &  Go's  estate   

cannot  retain  them  as  against  us  if  they  are  given  up  to  it.  In- 
deed their  trustee,  Banner ,  does  not  claim  them,  for  he  does  not 
appeal  from  the  Yice-Chancellor's  decision.  It  makes  no  difference 
that  we  have  no  privity  with  Ashton.  We  stand  upon  the  equity 
of  the  drawers.  Ashton  was  the  principal  debtor;  he  induced 
Byder  &  Co.  to  draw  the  bills,  and  the  securities  ought  to  be 
appropriated  to  clear  Byder  &  Co.'s  estate  from  the  liability: 
Bowles  V.  Hargreaves  (3) ;  City  Bank  v.  LucJcie  (4) ;  Banner  v» 
Johnston  (5) ;  Thomson  v.  Simjpson  (6) ;  Ex  parte  Smart  (7). 


Sir  W.  M.  James,  L.J. 

The  principle  of  Ex  parte  Waring  applies  where  there  are 
equities  to  adjust  between  two  parties  who  become  insolvent,  and 
the  adjustment  of  which  equities,  by  a  piece  of  good  luck,  so  far  as 
a  third  party  is  concerned,  operates  for  the  benefit  of  such  third 
party.  The  simple  answer  to  this  case  is,  that  there  are  no  equities 
whatever  to  adjust.  If  the  Plaintiff  is  right  as  to  the  appropria- 
tion, the  Bahia  house  is,  irrespective  of  any  equities  to  be  adjusted 
and  any  questions  whatever,  entitled  absolutely  and  simply  to  the 
return  of  the  remittances.  If  he  is  not  right  in  that,  he  has  no 
foundation  whatever  for  his  case. 

Sir  G.  Mellish,  L.J. : — 

The  Vice-Chancellor  in  this  case  came  to  the  conclusion,  and  I 
am  of  opinion  correctly,  that  there  was  a  specific  appropriation  of 
the  remittances ;  and  it  appears  to  me  utterly  impossible  to  put 
any  construction  on  the  letter  which  accompanied  the  remittances 
except  that  the  bills  remitted  were  specifically  appropriated  to 

(1)  19  Ves.  345.  (4)  Law  Eep.  5  Ch.  773. 

(2)  Law  Eep.  7  Eq.  201.  (5)  Ibid.  5  H.  L.  157. 

(3)  3  D.  M.  &  a.  430.  (6)  Ibid.  5  Gh.  659 

(7)  Law  Eep.  8  Ch.  220. 
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L.  JJ,     take  up  the  acceptances,  if  Ashton  did  accept  them.    Then  the 
1874       rule  of  law  is  applicable,  that  if  a  remittance  is  sent  for  a  parti- 
Vaughax    cular  purpose,  whether  it  be  a  remittance  by  bill  or  a  remittance 
Halliday.       money,  the  person  who  receives  the  remittance  must  either 

  apply  it  for  the  purpose  for  which  it  was  sent,  or  else  return  it. 

Therefore,  as  soon  as  Ashton  determined  not  to  accept  the  bills  he 
was  bound  to  return  the  remittances.  He  has  incurred  no  liability, 
and  I  cannot  see  how  Ex  joarte  Waring/  (1)  can  possibly  apply.  The 
simple  case  is,  that  the  Plaintiff  has  purchased  bills  from  a  firm 
which  has  become  insolvent  without  getting  any  security  whatever, 
and  therefore  his  only  remedy  is  to  prove  upon  those  bills.  The  firm 
of  Byder  &  Co,  are,  it  appears  to  me  on  this  state  of  facts,  entitled 
to  have  the  remittances  returned  to  them  ;  but  if  they  are  not  enti- 
tled to  have  the  remittances  returned  to  them,  I  have  great  difficulty 
in  thinking  that  there  can  be  any  case  to  which  the  doctrine  of  Ex 
^arte  Waring  can  apply,  unless  there  is  not  only  a  double  insol- 
vency, but  a  right  of  double  proof  on  the  part  of  the  holders 
of  the  bills  who  claim  the  equity.  The  only  case  on  which  the 
Yice-Chancellor  relied  was  a  case  before  us  of  Ex  parte  Smart  (2), 
and  it  is  true  that  in  that  case  we  did  in  one  respect  carry  the 
doctrine  of  Ex  parte  Waring  further  than  it  had  been  carried 
in  any  previous  case ;  for  I  think  that  in  all  the  previous  cases 
the  claim  had  been  by  a  holder  of  a  bill  who  had  a  right  of 
double  proof  against  the  acceptors  and  the  drawers.  In  Ex  parte 
Smart  the  holder  was  himself  the  drawer,  and  although  he  was 
not  entitled  to  prove  on  the  bill  against  the  two  firms,  he  was 
entitled  to  prove  against  the  acceptor,  who  had  accepted  for  the 
accommodation  of  a  firm  to  whom  the  drawer  of  the  bill  had  sold 
goods,  and  he  was  entitled  to  prove  for  the  same  debt  against  that 
firm  for  goods  sold  and  delivered.  There  being,  therefore,  a 
double  insolvency  and  a  double  right  of  proof,  we  thought  that  the 
principle  of  Ex  parte  Waring  applied.  But  where  there  is  no 
right  of  double  proof,  whatever  may  be  the  equities  as  between 
the  two  firms  that  are  insolvent,  I  cannot  see  hew  there  can  be  any 
difficulty  in  settling  those  equities  between  the  parties  without  the 
necessity  of  giving  to  the  bill-holder,  who  is  simply  a  creditor  with- 
out any  security,  that  security  which  he  has  never  bargained  for. 
(1)  19  Yes.  345.  (2)  Law  Eep.  8  Ch.  220. 
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I  am  of  opinion,  therefore,  that  this  bill  ought  to  have  been     L.  J  J. 
dismissed  with  costs.  1874 

Vaughan 

Sir  W.  M.  James,  LJ.  :—  "  HallIday. 

I  desire,  with  reference  to  wliat  the  Lord  Justice  has  just  said, 
hich  I  did  not  say  before,  to  express  my  entire  concurrence  in  his 
observations,  that  the  right  of  proof  against  both  estates  in  respect 
of  the  same  matter  is  essential  to  the  application  of  Ex  parte 
Waring  (1).  We  simply  dismiss  the  bill  with  costs  against  every- 
body. 

Solicitors  for  the  Plaintiff:  Messrs.  Pheljps  &  Sidgwich,  agents 
or  Messrs.  8a  le  &  Co.,  Manchester. 

Solicitors  for  the  Defendants :  Messrs.  Clarice,  Woodcoch,  & 
Byland,  agents  for  Messrs.  Broohs,  Marshall,  dt  Brooks,  Manchester  ; 
Messrs.  Chester,  Urquhart,  <&  Co  ,  agents  for  Messrs.  Laces,  ^a;^?^er, 
Co.,  Liverpool. 


EEPUBLIC  OF  LIBEKIA  v.  IMPEEIAL  BANK. 

[1871   L.  168.] 
Affidavit  as  to  Documents — Time — Bill  Dismissed. 

Where  a  Plaintiff,  after  an  order  for  the  production  of  documents,  persisted 
in  not  filing  a  sufficient  affidavit  as  to  documents,  the  Court  fixed  a  time  at 
which  the  bill  should,  in  default  of  a  sufficient  affidavit,  stand  dismissed,  and 
the  money  in  Court  be  repaid  to  the  Defendant  who  paid  it  in. 
Order  of  Malins,  V.C.,  affirmed. 

The  bill  in  this  suit  was,  on  the  6th  of  December,  1871,  filed  by 
the  Eepublic  of  Liberia  against  the  Imperial  Bank  and  the  Com- 
ercial  Bank  of  Liverpool  as  stakeholders,  and  against  several 
persons,  one  of  whom  was  E.  F.  Boye  (son  and  administrator  of 
E.  J.  Boye,  formerly  President  of  the  Eepublic),  and  related  to 
the  proceeds  of  a  loan  of  £100,000  to  the  Republic  ;  and  the  bill 
rayed  (amongst  other  things)  relief  respecting  a  sum  of  £4000, 
art  of  the  proceeds  of  the  loan,  then  standing  to  the  credit  of 
E.  J.  Boye  with  the  Commercial  Bank  of  Liverpool. 


L.  JJ, 

1874 
July  8. 


YoL.  IX. 


(1)  19  Ves.  345. 
2  F 
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L.  JJ.  Under  an  order  made  in  the  suit,  the  £4000  was  brought  into 
1874  Court. 

Bepublic  of      By  an  order  made  on  the  31st  of  May,  1873,  upon  the  applica- 
^^'^     tion  of  K  F,  Boye,  the  Plaintiffs  were  ordered  to  file  the  usual 
■^^Bank  ^     affidavit  as  to  documents,  as  reported  (1).    The  Plaintiffs  filed  a 
" —      very  long  affidavit  as  to  documents,  made  by  the  Attorney-General 
of  the  Kepublic,  but  this  affidavit  was  admitted  to  be  insufficient, 
and  on  the  23rd  of  April,  1874,  the  Yice-Ohancellor  Malins,  on 
the  motion  of  the  Defendant  Boye,  made  an  order  that,  in  default 
of  the  Plaintiffs  filing  a  sufficient  affidavit  of  documents  on  or 
before  the  12th  of  July,  the  bill  do  stand  dismissed  with  costs, 
and  the  £4000  be  paid  out  to  the  Defendant  Boye. 

The  Plaintiffs,  on  the  1st  of  June,  1874,  filed  a  further  affidavit, 
also  insufficient,  and  on  the  2nd  of  July  they  moved  before  the 
Vice-Chancellor  Malins  that  the  order  of  the  23rd  of  April  should 
be  discharged ;  but  His  Honour  did  not  think  it  fit  to  hear  the 
motion,  considering  that  the  application  ought  to  be  made  to  the 
Court  of  Appeal. 

Mr.  Glasse,  Q.C.,  and  Mr.  B.  B.  Bogers,  now  moved  accord- 
ingly 

We  ought  to  be  allowed  an  opportunity  of  filing  a  better 
affidavit.  Our  difficulties  are  very  great,  as  there  is  neither 
solicitor  nor  notary  in  Liberia,  and  the  documents  there  are  all 
public,  and  cannot  be  brought  here.  We  admit  that  we  are  in 
default,  and  we  must  submit  to  terms,  but  all  we  ask  is,  that  the 
bill  may  not  be  dismissed,  and  the  money  may  not  be  paid  to  this 
Defendant,  who  has  no  right  to  it.  No  such  order  was  ever 
made.  Princess  of  Wales  v.  Earl  of  Liverioool  (2)  was  quite 
different. 

Mr.  Eiggins,  Q.C.,  and  Mr.  Langley,  for  the  Defendant,  cited 
United  States  v.  Wagner  (3). 

Mr.  B.  B.  Bogers,  in  reply,  asked  to  have  the  cause  set  down  on 
bill  and  answer  in  preference  to  having  it  dismissed. 


(1)  Law  Ecp.  16  Eq.  179.  (2)  3  Sw.  567. 

(3)  Law  Eep.  2  Ch.  582. 
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Sir  W.  M.  James,  L  J. :—  l.  jj. 

I  am  of  opinion  that  the  Vice-Chancellor  was,  under  the  cir- 

cumstances,  perfectly  warranted  by  all  the  principles  of  the  Court  PtEPUBLic  of 

Liberia 

in  making  the  order.  v. 
It  was  said  that  there  was  no  precedent  for  making  such  an  ^^f^K^^ 

order.    But  it  is  obvious  that  such  an  order  must  be  within  the   

power  of  the  Court,  and,  indeed,  it  was  admitted  by  the  Plaintiffs' 
counsel  that,  if  a  Plaintiff  persisted  in  refusing  to  make  the  dis- 
covery required  of  him,  he  could  not  keep  the  suit  pending  for  all 
time  over  the  Defendant,  and  that  there  must  come  a  time  at 
which  the  Defendant  must  be  allowed  to  be  freed,  and  must  no 
longer  be  kept  before  the  Court  at  the  will  of  a  recalcitrant 
Plaintiff. 

The  Vice-Chancellor  has  had  this  matter  before  him  repeatedly, 
and,  after  making  various  orders,  has  fixed  a  time  when  the  bill 
shall  be  dismissed  if  a  proper  affidavit  of  documents  is  not  made. 
The  money  was  standing  years  ago  to  the  credit  of  this  Defendant, 
and  the  Yice-Chancellor  has  decided  that  unless  the  affidavit  is 
filed  the  money  shall  be  paid  back  to  him ;  and  my  opinion  is  that 
His  Honour  was  well  warranted  in  exercising  his  judicial  discretion 
so  as  to  fix  a  time. 

It  has,  howeVfer,  been  stated  to  us  that  a  mail  may  be  expected 
to  arrive  from  Liberia  about  the  14th  of  July,  and  as  that  mail 
may  possibly  bring  the  document  which  ought  to  have  been  put 
in  long  ago,  we  propose  to  enlarge  the  time  fixed  by  the  Yice- 
Chancellor  till  the  28th  of  July.  The  Plaintiffs  must,  however, 
within  fourteen  days,  pay  the  costs  of  this  application,  which 
(subject  to  taxation)  we  assess  at  £75.  If  they  do  not  pay  them, 
there  will  be  no  alteration  in  the  Vice-Chancellor's  order. 

Sir  G.  Mellish,  L.J.,  concurred. 

Solicitor  for  the  Plaintiff:  Mr.  R  Smith. 
Solicitors  for  the  Defendant :  Messrs.  Flux  <&  Co, 
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1874 

Partnership — Joint  and  Se'parate  Estate — Death  of  Partner — Banhruptcy  &f 
April  '24:.  Survivors. 

Four  persons  carried  on  a  business  in  partnership  under  a  deed  whicli  pro- 
vided that  the  death  of  a  partner  should  not  dissolve  the  partnership,  hut 
that  the  business  should  be  carried  on  by  the  survivors  or  survivor,  and  the 
share  of  the  deceased  partner  ascertained  at  the  next  half-yearly  stock- 
taking, and  paid  to  his  representatives  by  instalments.  Two  of  the  x^artners 
died,  and  afterwards  the  survivors  became  bankrupt.  No  steps  had  thenB 
been  taken  to  ascertain  the  shares  of  the  deceased  partners  : — 

Held  (affirming  the  decision  of  the  Chief  Judge),  that  the  creditors  of  the- 
four  partners  had  no  right  to  have  the  joint  assets  of  the  four  which  remainei^ 
in  specie  applied  first  in  payment  of  their  debts. 

Ex  parte  Morley  (1)  distinguished. 

Walter  SIMPSON,  Charles  John  Simj)son,  Frederic  Simjrtson,. 
and  Arthur  Simpson,  carried  on  in  partnership  at  Preston  the 
business  of  cotton- spinners,  under  the  provisions  of  articles  of 
partnership,  dated  the  2nd  of  January,  1871.  By  these  articles  it 
was  provided  that  the  partnership  should  continue  for  fourteen 
years  from  the  1st  of  July,  1867,  and  each  partner  was  to  be 
entitled  to  an  equal  fourth  part  of  the  profits,  and  half-yearly 
general  accounts  were  to  be  taken. 

It  was  further  provided  that,  "in  case  of  the  death  of  either 
or  any  of  them  the  said  C,  J,  Simpson,  A.  Simpson,  W.  Simpson^ 
and  F.  Simpson,  such  event  shall  not  dissolve  the  partnership,  but 
the  survivors  or  survivor  of  them  shall  carry  on  the  business,  and 
the  share  of  either  or  any  of  them  so  dying  shall  be  ascertained 
at  the  succeeding  stock-taking  after  the  death  of  either  of  them 
and  the  balance  then  found  to  be  due  to  either  or  any  of  them 
the  said  C.  J.  Simpson,  A.  Simpson,  W,  Simpson,  and  J^.  Simpson,  so 
dying  as  aforesaid,  shall  (subject  as  hereinafter  mentioned)  as  to 
one  half  part  thereof  (except  as  to  the  sum  of  £200)  remain  in  the 
hands  of  the  survivors  or  survivor  of  them  the  said  C.  J.  Simpson,. 
A,  Simpson,  W,  Simpson,  and  F.  Simpson,  for  three  years  from  the 
decease  of  either  of  them,  and  as  to  the  other  half  part  thereof 
(except  as  to  the  said  sum  of  £200)  remain  in  the  hands  of  the 
(1)  Law  Eep.  8  Ch.  1026. 
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survivors  or  survivor  of  them  the  said  C.  J.  Simjpson^  A,  Simjoson,     L.  JJ. 
W.  Simj^soTif  and  F.  Simpson,  for  five  years  from  the  decease  of  1874 
either  of  them,  and  the  whole  of  the  said  balance  (except  as  to  the      jn  re 
said  sum  of  £200)  shall  be  secured  to  the  representatives  of  either  ^^^^^ 
or  any  of  them  the  said  C.  J.  Simpson,  A.  Simpson,  W,  Simpson, 
and  F,  Simpson,  so  dying  as  aforesaid,  by  the  promissory  notes 
of  the  survivors  or  survivor  of  them  the  said  (7.  /.  Simpson,  A. 
Simpson,  W.  Simpson,  and  F,  Simpson,  such  notes  bearing  interest 
at  the  rate  of  7J  per  cent,  per  annum,  payable  and  to  be  paid  to 
such  representatives  quarterly,  and  the  said  sum  of  £200  shall  be 
paid  to  the  representatives  of  each  of  them  the  said  C.  J.  Simp- 
son, A,  Simpson,  W,  Simpson,  and  F,  Simpson,  dying  as  aforesaid, 
within  one  calendar  month  after  the  death  of  either  of  them." 

The  capital  of  the  business  consisted  of  money,  machinery,  and 
stock.  On  the  27th  of  September,  1871,  Arthur  Simpson  died, 
and  the  business  was  thenceforth  carried  on  by  the  three  survivors. 
On  the  15th  of  January,  1872,  G.  J.  Simpson  died,  and  thenceforth 
the  business  was  carried  on  by  the  two  survivors.  No  half-yearly 
accounts  had  been  taken,  and  no  steps  were  taken  to  ascertain  the 
shares  of  the  deceased  partners.  No  promissory  note  was  given  by 
the  survivors  to  the  representatives  of  either  of  the  deceased  part- 
ners, nor  was  the  £200  in  either  case  paid  within  the  period  fixed 
by  the  articles.  Small  sums  were,  however,  from  time  to  time 
paid  by  the  survivors  to  the  widow  of  each  of  the  deceased  part- 
ners, amounting  in  the  case  of  A,  Simpson's  widow  to  £248,  and 
in  the  case  of  C.  J.  Simpson's  widow  to  £60. 

On  the  19th  of  December,  1872,  the  two  survivors,  W.  Simpson 
and  F.  Simpson,  filed  a  liquidation  petition,  under  which  a  trustee 
was  afterwards  appointed.  At  the  commencement  of  the  liquida- 
tion the  debts  of  the  firm  amounted  to  £43,627,  of  which  £23,873 
consisted  of  debts  which  had  been  contracted  when  all  the  four 
partners  were  living.  The  creditors  of  the  four  original  partners 
claimed  to  have  the  machinery,  or  so  much  thereof  as  could  be  dis- 
tinguished as  having  belonged  to  the  partnership  of  the  four, 
applied  in  payment  of  their  debts,  in  priority  to  the  creditors  of 
the  three  and  of  the  two.  This  claim  was  disputed  by  the  creditors 
of  the  three  and  of  the  two,  and  a  special  case  was  stated  for  the 
purpose  of  having  this  question  determined. 
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In  reji 

SiMPSONi 


The  Judge  of  tlie  County  Court  of  MancJiester  decided  that  the 
creditors  of  the  four  were  entitled  to  the  priority  which  they 
claimed ;  and  he  directed  an  inquiry  to  ascertain  what  part  of  the 
machinery  could,  at  the  date  of  the  liquidation  petition,  be  distin- 
guished as  having  belonged  to  the  four  partners. 

The  creditors  of  the  two  surviving  partners  appealed,  and  the 
Chief  Judge  Bacon  decided  that  the  creditors  of  the  four  partners 
had  no  priority  (1). 

The  creditors  of  the  four  original  partners  appealed. 


(1)  1874.  March  9. 

Sir  James  Bacon,  C.J. : — 

I  am  of  opinion  that  there  is  no 
foundation  for  the  contention  which 
has  been  raised  upon  this  special  case. 
A  partnership  was  formed  ;  two  of  the 
partners  died  successively;  the  other 
two  continued  to  carry  on  the  business, 
not  only  ostensibly  and  being  in  actual 
possession  of  the  partnership  assets, 
but  being  entitled  to  the  enjoyment  of 
those  assets  under  the  terms  of  the 
partnership  articles,  which  stipulate 
that  the  death  of  a  partner  shall  not 
dissolve  the  partnership,  and  contain 
all  other  provisions  necessary  for  the 
carrying  on  of  the  business.  Under 
those  circumstances  the  joint  creditors 
of  the  four  have  these  rights — they 
may  sue  the  representatives  of  the 
deceased  partners,  and  they  may  sue 
the  continuing  partners.  But  what 
possible  right  can  any  creditors  of  the 
four  or  of  the  three  have  to  come  and 
lay  their  hands  on  any  particular  assets, 
and  say  they  are  to  be  primarily  ap- 
plied in  discharge  of  their  debts  ? 
There  is  no  authority  for  such  a  pro- 
position in  any  of  the  cases  which 
have  been  cited ;  in  IJx  parte  Morley 
(Law  Eep.  8  Ch.  1026)  least  of  all, 
because  there  the  partner  who  died 
had  provided  by  his  will  that  a  certain 
portion  of  his  property  should  be  left 
in  the  business,  which  was  to  be  carried 
on  after  his  death.    His  son  did  carry 


it  on  and  became  bankrupt,  and  it  was 
of  necessity,  as  well  as  of  right,  that 
there  should  be  an  account  of  the  debts 
due  in  respect  of  the  business  in  which 
the  testator  had  employed  his  property, 
and  another  account  of  those  debts  for 
which  the  son  only  was  liable.  The 
facts  stated  in  this  special  case  are  dis- 
tinct. The  representatives  of  the  two 
dying  partners  made  no  claim  against 
the  assets,  but  were  content  with  the 
stipulations  of  the  partnership  deed, 
and  whether  anything,  much  or  little, 
was  paid  to  them  was  their  affair. 
Claim  to  the  partnership  assets  they 
could  have  none  till  the  joint  debts 
were  all  paid.  When  the  bankruptcy 
happens  this  is  found  to  be  the  case — 
the  continuing  partners,  who  are  liable 
for  every  shilling  of  the  joint  debts  of 
the  four,  as  well  as  for  their  own  debts, 
are  found  in  possession  of  these  par- 
ticular chattels,  and  of  all  the  other 
things  which  constitute  what  the  deed 
calls  partnership  property.  The  only 
proper  and  just  way  of  administering 
that  estate  is  to  treat  the  creditors  of 
the  four  just  as  the  creditors  of  the 
two,  that  is,  as  if  they  had  all  proved 
their  claims  under  the  bankruptcy,  and 
as  entitled  to  have  the  assets  of  the 
two  (including  that  which  they  de- 
rived by  contract  with  the  deceased 
partners)  applied  rateably  in  payment 
of  their  debts.  There  is  no  principle, 
and  certainly  no  authority  has  been 
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Mr.  Be  Gex,  Q.C.,  and  Mr.  North,  for  the  Appellants: — 

The  creditors  have  all  the  rights  of  the  partners,  and  under  the 
articles  of  partnership  the  representatives  of  the  partners  had  a 
right  to  their  share  of  the  assets  and  profits,  and  that  right  now 
goes  to  creditors.  Ex  ^arte  Morley  (1)  is  very  similar:  Ex  jparte 
FeaJce  (2).    ISTo  accounts  had  been  taken  ;  the  estates  continued 


Mr.  Marten,  Q.C.,  and  Mr.  Ambrose,  for  the  Eespondents,  were 
not  called  upon. 

Sm  W.  M.  James,  L.J.  :— 

I  am  of  opinion  that  the  decision  of  the  Chief  Judge  is  quite 
ight,  and  I  agree  with  the  judgment  he  pronounced. 


L.  JJ. 
1874 

In  re 
Simpson. 


SiK  Gr.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

The  question  is  really  whether^  according  to  the  true  construction 
of  the  articles  of  partnership,  the  interest  of  the  deceased  in  the 
assets  is  not  to  pass  immediately  on  the  death  of  one  of  the  part- 
ners. I  am  of  opinion  that  it  is.  The  articles  say,  that  in  case  of 
the  death  of  any  of  the  partners,  such  event  shall  not  dissolve  the 
partnership  ;  that  is  to  say,  the  survivors  are  to  continue  to  be 
partners  inter  se.  It  clearly  does  not  mean  that  the  executors  are 
to  be  partners,  but  that  the  survivors  shall  continue  to  be  part- 
ners, and  may  deal  with  the  assets  in  any  way  they  please — not 
for  the  purpose  of  winding  up,  as  they  must  have  done  in  the 
ordinary  case — but  they  may  go  on  dealing  with  the  assets  for  the 
purpose  of  the  continuing  business.    And  the  share  of  the  partner 


referred  to  which  can  justify  me  ia 
'  saying  that  there  is  any  principle  upon 
which,  two  years  after  the  death  of  the 
last  surviving  partner,  jjersons  who  are 
creditors  of  the  four  can  say,  "  Pick  us 
out  this  and  that  asset  which  was  in 
existence  at  the  time  of  the  partner- 
ship between  the  four."  There  is  no 
foundation  for  the  contention  raised  by 


the  special  case.  The  order  of  the 
County  Court  will  be  varied  by  answer- 
ing the  question  raised  by  the  special 
case  in  the  negative.  The  costs  of 
all  parties  will  be  paid  out  of  the 
estate. 

(1)  Law  Pep.  8  Ch.  1026. 

(2)  1  Madd.  346. 
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L.  JJ.     dying  is  to  be  ascertained  at  the  succeeding  stock-taking  after  the 
1874       death,  and  the  balance  then  found  to  be  due  is  to  be  paid  in  a  par- 
2n  re      ticular  way.    That  clearly  shews  that  what  is  meant  by  ^'  the 
JiMPsoN.    giiare  "  is  the  sum  to  be  paid  to  the  executors  in  respect  of  the 
share  of  the  deceased.    The  construction  seems  to  me  to  be  made 
still  more  clear  by  the  subsequent  part — that  £200,  part  of  the 
purchase-money,  is  to  be  paid  one  month  after  the  decease,  whether 
the  stock-taking  is  made  or  not. 

I  am  of  opinion  that  the  whole  interest  in  the  assets  passed 
immediately  on  the  death  of  one  partner  to  the  survivors,  and  the 
right  of  the  executors  was  to  have  the  value  ascertained  in  a  par- 
ticular way,  and  then  to  receive  the  amount  in  a  particular  way. 
I  am  also  of  opinion  that  the  ascertaining  of  the  value  was  not  a 
condition  precedent  to  the  passing  of  the  property  in  the  assets, 
and  that  the  assets  went  to  the  surviving  partners. 
The  appeal  must  be  dismissed. 

Solicitors  for  the  Appellants :  Messrs.  Gregory,  Boivcliffes,  & 
Rawie,  agents  for  Messrs.  Cooj^er  &  Sons,  Manchester. 

Solicitors  for  the  Eespondents :  Messrs.  Pritchard,  Englefieldj  & 
Co.,  agents  for  Messrs.  Boote  &  'Edgar,  Manchester, 


Ex  ^arte  BAECLAY.   In  re  JOYCE. 

Banhrwptcy — Bills  of  Sale  Act  (17  &  18  Vict  c.  36) — Registration — Trade 
May  1,  8.  Fixtures — Mortgage  hy  Underlease — Power  of  Sale. 

"  J.,  the  lessee  of  a  public-house  and  two  cottages,  who  was  bound  by  the 
covenants  of  his  lease  to  deliver  up,  at  the  expiration  of  the  term,  all 
fixtures,  except  trade  fixtures,  demised  by  way  of  mortgage  the  public-house 
and  premises,  including  all  the  tenant's  fixtures,  to  a  mortgagee  for  all  the 
residue  of  the  term  except  the  last  three  days.  The  deed  contained  a 
power  to  the  mortgagee,  in  case  of  default,  to  sell  the  premises  or  any  part 
thereof  either  together  or  in  parcels,  and  either  for  the  term  thereby 
granted  or  for  the  original  term,  with  a  declaration  that  in  case  of  a  sale  the 
mortgagor  should  hold  the  last  three  days  of  the  term  in  trust  for  the 
purchaser.  J.  filed  a  petition  for  liquidation,  and  a  trustee  was  ap- 
pointed : — 

Held,  that  the  mortgage  deed  gave  no  power  to  the  mortgagee  to  sell 


L.  JJ. 

1874 
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or  take  possession  of  the  fixtures  separately  from  the  buildings,  and  that 
therefore  it  did  not  require  to  be  registered  under  the  Bills  of  Sale  Act. 

The  true  test  whether  a  mortgage  deed  of  a  building  and  fixtures  requires 
registration  under  the  Bills  of  Sale  Act  as  respects  the  fixtures,  is,  whether  it 
gives  power  to  the  mortgagee  to  sell  or  take  possession  of  the  fixtures  sepa- 
rately from  the  budding. 

Ex  parte  Daglish  (1)  distinguished. 

This  was  an  appeal  from  a  decision  of  Mr.  Eegistrar  Brougham^ 
sitting  as  Chief  Judge. 

By  an  indenture  of  lease  dated  the  15th  of  June,  1859,  Mr. 
McLeod  More  demised  a  freehold  public-house  at  Plaistow,  in  the 
county  of  Essex,  called  the  Bell  and  Anchor,  with  the  yard,  out- 
buildings, and  appurtenances  thereunto  belonging,  to  Mr.  Richard 
Norden,  his  executors,  administrators,  and  assigns,  for  the  term 
of  fifty  years  from  the  25th  of  June,  1859,  at  the  yearly  rent 
of  £200.  The  indenture  contained,  among  other  covenants,  a 
covenant  by  the  lessee  that  he,  his  executors,  administrators 
or  assigns,  would,  at  the  expiration  or  other  sooner  determi- 
nation of  the  term,  peaceably  and  quietly  yield  up  the  said 
messuage,  outbuildings  and  premises,  together  with  all  doors, 
wainscots,  shelves,  dressers,  drawers,  locks,  keys,  bolts,  bars, 
staples,  hinges,  hearths,  chimney-pieces,  chimney  jambs  and 
slabs,  windows,  sashes,  shutters,  partitions,  sinks,  pumps,  wells, 
drains,  cesspools,  cisterns,  and  all  things  which  then  w^ere  or 
which  at  any  time  during  the  said  term  should  be  fixed  or 
fastened  to  or  set  up  in  or  upon  the  said  premises  or  any  part 
thereof  or  belonging  thereto,  unto  the  said  J.  McLeod  More,  his 
heirs  and  assigns  (tenant's  fixtures  put  up  for  trade  excepted). 
The  lessee  also  covenanted  that  he  and  his  executors,  administra- 
tors, and  assigns  would,  during  the  term,  keep  open  and  use  the 
messuage  as  a  public-house,  and  use  his  and  their  best  endea- 
vours to  obtain  the  necessary  license  for  so  doing. 

Two  small  cottages  were  afterwards  erected  on  part  of  the 
demised  premises. 

The  lessee  put  up  various  trade  fixtures  for  the  purposes  of  his 
business  as  a  publican,  besides  other  ordinary  tenant's  fixtures. 

On  the  2nd  of  September,  1863,  B,  Norden,  by  indenture  of 

(1)  Law  Eep.  8  Ch.  1072. 
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L.  JJ.     that  date,  assigned  the  public-honse,  cottages,  and  premises  to 
1874      John  Joyce,  his  executors,  administrators,  and  assigns,  for  all  the 
;E^^rte    residue  of  the  term  of  fifty  years. 

Barclay.  Joyce  borrowed  the  sum  of  £3000  from  Messrs.  Barclay, 

Joyce.  PerMns,  &  Bevan,  and  by  an  indenture  of  even  date  with  the  last- 
mentioned  indenture  he  demised  to  them  the  said  premises  under 
the  description  of  "  the  said  messuage  or  tenement,  public-house 
and  premises  demised  by  the  hereinbefore  recited  indenture  of 
lease,  and  also  the  said  two  cottages  or  tenements  and  other  build- 
ings, with  their  appurtenances,  including  therein  all  and  every  the 
tenant's  fixtures  in,  upon,  or  about  the  premises  hereby  demised," 
for  all  the  residue  of  the  said  term  of  fifty  years  except  the  last 
three  days  thereof,  at  the  yearly  rent  of  a  peppercorn,  subject  to 
a  proviso  for  redemption  on  repayment  of  the  sum  of  £3000  and 
interest.  The  indenture  contained  a  power  to  the  mortgagees,  in 
case  of  default  in  repayment  of  the  mortgage  debt,  to  sell  and 
absolutely  dispose  of  the  said  premises  thereby  demised,  or  any 
part  thereof,  either  for  the  term  thereby  granted  or  for  the  whole 
term  granted  by  the  said  indenture  of  lease,  and  either  together 
or  in  parcels,  and  to  hold  the  purchase-money  upon  the  usual 
trusts.  And  it  was  thereby  declared  that  after  any  such  sale  or 
sales  the  said  J,  Joyce,  his  executors,  administrators,  and  assigns, 
should  stand  possessed  of  and  interested  in  the  last  three  days  of 
*  the  original  term  of  fifty  years,  in  trust  for  the  purchaser  or  pur- 

chasers of  the  premises  which  should  have  been  sold  or  disposed 
of  as  aforesaid,  and  should  assign  such  last  three  days  as  such 
purchaser  or  purchasers  should  direct  or  require. 

On  the  1st  of  November,  1873,  Joyce  presented  a  petition  for 
liquidation  by  arrangement,  which  was  agreed  to  by  the  requisite 
majority  of  his  creditors,  and  a  trustee  was  appointed  of  his 
estate. 

On  the  6th  of  January,  1874,  Messrs.  Barclay  &  Co.  signed  an 
agreement,  whereby  tliey  sold  the  public-house,  with  the  two  cot- 
tages and  other  buildings,  for  the  remainder  of  the  term  of  fifty 
years  to  /.  Emms,  who  agreed  to  take  and  pay  for,  at  a  valuation, 
such  part  of  the  household  furniture,  fixtures,  and  other  effects 
that  were  then  on  the  premises,  as  the  vendors  or  the  trustee  of 
the  property  of  J.  Joyce  might  be  disposed  or  have  a  right  to  sell. 
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An  inventory  was  accordingly  made  of  the  trade  fixtures  and      L.  .JJ. 
other  tenant's  fixtures  in  the  public-house  and  cottages,  which  I87i 
were  valued  at  £170.    The  trustee  contended  that  the  mortgagees  Exprnti 
had  no  right  to  the  value  of  any  of  the  "fixtures,  on  the  ground  ^^kclai 
that  the  mortgage  deed  was  not  registered  under  the  Bills  of  Sale  Joyce. 
Aet  (17  &  18  Vict.  c.  36).    The  money  was  accordingly  paid  into 
Court,  and  on  the  12th  of  March,  1874,  Messrs.  Barclay  applied 
to  the  Kegistrar,  sitting  as  Chief  Judge,  for  a  declaration  that  the 
tenant's  fixtures  comprised  in  the  inventory  formed  part  of  their 
security,  and  for  an  order  for  the  trustee  to  pay  them  the  value  of 
such  fixtures. 

The  Registrar  dismissed  the  application  with  costs,  being  of 
opinion  that  the  case  was  governed  by  the  decision  in  Ex  j^arte 
Baglish  (1). 

From  this  decision  Messrs.  Barclay  appealed. 

Mr.  Winslow,  Q.C.,  Mr.  Bardswell,  and  Mr.  R.  E.  Webster,  for 
the  Appellants : — 

The  Registrar  considered  that  this  case  was  identical  with  Ex 
jparte  Baglish,  but  in  truth  it  is  very  different.  In  that  case  the  trade 
fixtures  were  treated  as  chattels,  which  might  be  sold  separately 
from  the  building  ;  here  the  mortgagees  can  only  use  or  sell  the 
fixtures  as  part  of  the  building.  That  is  the  true  test  whether  a 
mortgage  of  fixtures  is  a  bill  of  sale  requiring  registration  or  not, 
namely,  whether  the  assignor,  be  he  freeholder  or  termor — for 
there  is  no  difference  in  this  respect — treats  them  as  chattels,  or 
as  attached  to  the  building :  Waterfall  v.  Penistone  (2) ;  Eaivtry 
V.  Butlin  (3)  ;  Tebh  v.  Hodge  (4).  In  the  present  case  the  ordinary 
tenant's  fixtures  cannot  be  removed  at  all,  for  they  are  to  be  given 
up  to  the  landlord  at  the  expiration  of  the  original  lease,  and  both 
they  and  the  trade  fixtures  were  only  demised  to  the  mortgagees. 
The  power  of  sale  can  make  no  difference,  for  even  then  the  pro- 
perty is  sold  for  the  whole  of  the  original  term.  The  mortgagees 
have  no  power  to  dismantle  the  property,  and  sell  the  fixtures 
apart  from  the  building.  If  the  debtor  had  merely  deposited  his 
lease  without  any  memorandum  of  mortgage,  the  mortgagees 

(1)  Law  Eep.  8  Ch.  1072.  (3)  Law  Eep.  8  Q.  B.  290. 

(2)  6  E.  &  B.  876.  (4)  Ibid.  5  C.  P.  73. 
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might  have  come  to  this  Court  to  enforce  it,  and  the  Court  would 
have  directed  that  they  had  a  charge  on  both  building  and  fix- 
tures. Can  they  have  a  less  right  because  they  have  taken  a  legal 
mortgage  ? 

Mr.  Boxhur^h,  Q.C.,  and  Mr.  Finlay  Knight,  for  the  trustee : — 

With  respect  to  the  ordinary  tenant  s  fixtures,  it  is  doubtful, 
upon  the  construction  of  the  original  lease,  to  whom  they  will 
belong  at  the  end  of  the  term,  and  if  the  Court  decides  in  favour 
of  the  mortgagees,  some  subsequent  inquiries  may  be  necessary. 
But  as  to  the  trade  fixtures,  which  belonged  absolutely  to  the  lessee, 
we  contend  that  this  mortgage  comes  within  the  Bills  of  Sale  Ad, 
and  ought  to  have  been  registered  under  the  authority  of  Ex  parte 
Baglish  (1).  There  is  no  real  distinction  between  the  two  cases. 
There  is  a  power  of  sale  in  this  mortgage,  not  only  for  the  deriva- 
tive but  for  the  original  term,  and  the  mortgagees  had  power  to 
dispose  of  the  trade  fixtures  as  absolutely  as  in  Ex  parte  Baglish ; 
for  the  property,  "  or  any  part  thereof,"  may  be  sold  "  either  to- 
gether or  in  parcels,"  and  the  mortgagor  is  to  hold  the  last  three 
days  of  the  original  term  in  trust  for  the  purchaser. 

Sir  W.  M.  James,  L.  J.  :— 

I  am  of  opinion  that  the  Eegistrar's  decision  in  this  case  cannot 
be  afiSrmed,  although  I  am  not  at  all  surprised  at  the  Eegistrar's 
considering  himself  bound  by  the  decision  said  to  have  been  come 
to  by  us  in  Ex  parte  Baglish.  There  is  a  thin  but  substantial  dis- 
tinction between  the  two  cases. 

Now  the  question  here  is,  whether  there  really  has  been  any 
separate  sale  of  the  fixtures,  or  any  separate  license  or  authority 
to  take  the  fixtures  and  to  sell  them.  I  am  of  opinion  that  there 
has  not.  The  mortgage  was  by  way  of  underlease.  If  there  is  an 
underlease  of  property,  including  the  fixtures  upon  it  (and  they 
would  of  course  be  included,  whether  expressed  or  not),  it  appears 
to  me  that  the  right  of  the  underlessee  to  the  enjoyment  of  the 
property  during  the  term  in  the  state  in  which  it  was  demised  to 
him,  is  absolute.    Whoever  enjoys  the  term  will  have  the  enjoy- 

(1)  Law  Eep.  8  Ch.  1072. 
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ment  of  all  that  belongs  to  the  term.    In  this  case,  what  is  it  that     L.  JJ. 

the  mortgagees  get  ?    They  get  the  whole  original  term  except  1874 

the  three  last  days,  with  a  power  of  sale  of  the  property  during    ex  'parte 

the  derivative  term — a  power  of  sale  of  the  property  or  any  part  Babclay. 

thereof,  and  either  together  or  in  parcels,  as  Mr.  Eoxburgh  has  Joyce. 

pointed  out  to  us.    At  first  sight  there  is  a  difficulty  in  that  form 

of  the  power ;  but  it  appears  to  me  that  the  difficulty  can  be  got 

over,  because  this  was  a  sort  of  property  which  might  be  sold 

in  parcels.    Besides  the  leasehold  public-house,  there  were  two 

cottages,  and  undoubtedly  the  cottages  might  be  sold  separately 

from  the  public-house.    But  I  do  not  think  that,  under  the  power 

to  sell  the  chattels  as  fixtures,  the  mortgagees  would  have  a  right 

to  go  in  and  dismantle  the  house,  and  take  away  the  fixtures,  and 

sever  them  from  the  property.    That  would  not  be  the  natural  or 

proper  mode  of  executing  the  power  of  sale.    They  would  only 

have  a  right  to  sell  that  which  appertained  to  the  term.    In  this 

case  apparently  the  whole  of  the  fixtures  have  been  estimated  at 

their  full  value,  as  if  they  passed  absolutely  and  not  during  the 

term.    A  valuation  of  such  articles  for  a  term  of  fifty  years  is 

substantially  the  same  thing  as  a  valuation  of  them  for  ever,  and 

the  person  who  takes  to  them  is  the  person  who  takes  the  term.  I 

am  of  opinion,  therefore,  that  the  fixtures  passed  really  to  the 

mortgagees  by  reason  of  the  sale  of  the  term  to  them  by  the 

debtor,  which  he  had  a  right  to  sell,  and  that  the  trustee  would 

have  had  no  right,  if  the  mortgagees  had  remained  in  possession, 

to  go  in  and  interfere  with  their  enjoyment  because  the  fixtures 

were  a  part  of  the  term. 

Then  the  question  is,  whether  that  is  at  all  affected  by  the  fact 
that  the  mortgagees  have  not  only  a  right  to  sell  during  the 
term,  but  that  the  original  mortgagor  is  to  be  a  trustee  of  the 
excepted  three  days  for  the  purchaser.  I  am  of  opinion  that  that 
does  not  at  all  affect  the  question,  because  the  term  for  which  he 
was  to  be  a  trustee,  namely,  the  three  days,  would  be  in  the 
trustee  of  that  term  for  the  benefit  of  the  owner  of  the  derivative 
term,  and  not  the  owner  of  anything  treated  as  separate  property. 
On  the  whole,  it  seems  to  me  that  the  framer  of  this  mortgage 
deed  has  contrived  to  give  a  sufficient  security  to  the  brewers 
without  being  touched  by  the  Bills  of  Sale  Act, 
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SiE  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  I  think  that  when  a  lessee  who  has 
put  in  trade  fixtures,  and  is,  according  to  the  ordinary  law,  en- 
titled to  remove  those  fixtures  as  against  his  landlord,  mortgages 
the  premises  with  the  fixtures  upon  them,  the  test  whether  the 
mortgage,  so  far  as  respects  the  fixtures,  requires  to  be  registered 
under  the  Bills  of  Bale  Ad,  is  whether  he  gives  power  to  the 
mortgagee  to  sever  the  fixtures  from  the  premises,  and  to  deal  with 
them  and  sell  them  separately.  If  he  does,  then  I  am  of  opinion, 
as  we  decided  in  Ex  j^arte  Daglish  (1),  that,  so  far  as  respects  the 
fixtures,  the  instrument  requires  to  be  registered  under  the  Bills 
of  Sale  Act, 

It  had  been  decided  in  Hawtry  v.  Butlin  (2),  affirming  the  de- 
cision of  Vice-Chancellor  Malins  in  Beghie  v.  Fenwieh  (3),  that 
where  a  lessee  makes  a  mortgage  by  way  of  underlease,  and 
then  by  a  separate  testatum  assigns  the  fixtures,  the  assignment 
of  the  fixtures  is  a  bill  of  sale  under  the  Bills  of  Sale  Act.  In 
Ex  parte  Baglish  we  carried  the  principle  of  that  decision  one 
step  further,  because  in  that  case  the  premises  only  were  demised ; 
but  then  the  power  of  sale,  according  to  what  we  considered  was 
its  true  construction,  enabled  the  mortgagee,  if  he  pleased,  to  take 
possession  of  the  premises  with  the  fixtures,  and  to  sever  the 
fixtures  from  the  premises,  and  sell  the  fixtures  separately,  and 
then  although  it  might  be  said  that  there  was  no  assignment  of 
the  fixtures  in  that  case,  yet  there  was,  as  we  thought,  a  power 
to  take  possession  of  them  as  security  for  the  debt ;  and  by  the 
express  provisions  of  the  Bills  of  Sale  Act,  the  power  to  take 
possession  of  "  personal  chattels,"  which  is  construed  to  include 
fixtures,  as  a  security  for  a  debt,  is  to  be  considered  a  bill  of  sale 
within  the  Bills  of  Sale  Act.  But  in  the  present  case  I  am  of 
opinion  that,  according  to  the  true  construction  of  this  mortgage 
deed,  the  mortgagees  had  no  power  to  sever  the  fixtures  from 
the  premises  and  to  sell  them  separately,  but  could  only  sell  the 
premises  with  the  fixtures  upon  them.  I  agree  that  the  words, 
"  to  sell  the  same  either  together  or  in  parcels,"  only  refer  to  the 
distinction  between  the  public-house  and  the  cottages,  and  were 

(1)  Law  Rep.  8  Ch.  1072.  (2)  Law  Rep.  8  Q.  B,  290. 

(3)  Law  Rep.  8  Ch.  1075,  n. 
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not  intended  to  enable  the  fixtures  to  be  sold  separately  from  the  L.  Jj. 

premises.  1874 

It  is  said  that  this  deed  is  against  the  policy  of  the  Bills  of  Sale  Ex  parte 

Act,  but  the  only  question  is,  whether  it  violates  the  provisions  of  l^-^^^^^^^"^- 

that  Act.    In  my  opinion  it  does  not,  and  therefore  that  the  judg-  Joyck. 
ment  of  the  Kegistrar  must  be  reversed. 

Solicitors  for  the  Appellants :  Messrs.  Marson  &  Badley. 
Solicitor  for  the  Kespondent :  Mr.  E,  J,  Layton. 


Ex  jparte  BEOWNING.    In  re  MAEKS.  jj. 

1874 

Bankruptcy — Liquidation  hy  Arrangement — Besolution  of   Creditor.s — Clause 

authorizing  Trustee  to  agree  to  a  Composition — Bankruptcy  Act,  1869,  Mat/  8. 
ss.  20,  127.   

A  debtor,  partner  in  a  firm,  having  filed  a  petition  for  liquidation  by 
arrangement,  a  general  meeting  of  his  creditors  was  held,  at  which  the 
requisite  majority  of  his  joint  and  separate  creditors  passed  a  resolution 
agreeing  to  the  liquidation,  appointing  a  trustee  and  committee  of  inspection, 
and  granting  the  debtor  his  discharge.  The  resolution  also  contained  a 
clause  authorizing  the  trustee  to  sell  to  the  mother  of  the  debtor  his  rever- 
sionary interest  under  his  father's  will  at  such  a  price  as  would  pay  the  costs 
of  the  liquidation  and  a  composition  of  Is.  in  the  pound  to  his  separate 
creditors.    This  resolution  was  registered  : — 

Eeld,  that  the  clause  authorizing  the  trustee  to  sell  the  reversionary 
interest  was  ultra  vires  and  void;  but  that  the  rest  of  the'  resolutions 
were  not  thereby  rendered  invalid,  and  that  the  liquidation  must  proceed  in 
the  ordinary  course. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar  Spring 
Bice,  sitting  as  Chief  Judge  in  Bankruptcy. 

Kaufman  Israel  Maries  filed  a  petition  for  liquidation  on  the 
22nd  of  November,  1873. 

At  that  time  he  was  in  partnership  in  business  at  Greenwich 
with  his  brother,  and  had  both  joint  and  separate  debts.  His  only 
separate  creditors  were  his  mother,  Mrs.  MarJcs,  and  the  Appel- 
lants, Mr.  Browning  and  Messrs.  Manners  Sutton  &  Graham, 

The  first  meeting  of  creditors  was  held  on  the  15th  of  December, 
1873,  at  which  the  following  resolution  was  carried : — 

1.  That  the  affairs  of  the  said  K.  I.  Marks  shall  be  liquidated 
by  arrangement  and  not  in  bankruptcy. 
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"  2.  That  Mr.  T.  F.  Carter  be  appointed  trustee. 

"  3.  That  Mr.  G.  C.  TurnbuU  and  Mr.  if.  Myers  be  appointed  a 
committee  of  inspection. 

"  4.  That  the  trustee  be  authorized  to  sell  to  the  mother  of  the 
debtor  his  reversionary  interest  under  his  father's  will  for  such  a  sum 
as  will  pay  the  costs  and  expenses  of  the  liquidation  and  a  com- 
position of  Is.  in  the  pound  to  all  the  separate  creditors  of  the  said 
K,  L  Marhs,  other  than  her  claim  against  the  debtor  separately. 

"5.  That  the  discharge  of  the  said  K.  L  Marks  be  and  is 
hereby  granted  forthwith. 

"  6.  That  Messrs.  Sjpyer  &  Son  be  entrusted  with  the  negotiation 
of  this  special  resolution,  and  it  is  hereby  directed  that  the  pro- 
ceedings in  this  matter  be  transferred  to  the  London  Bankruptcy 
Court." 

The  resolution  was  registered  without  objection  on  the  20th  of 
December,  1873. 

This  resolution  was  signed  by  Mrs.  Maries  and  by  some  of  the 
joint  creditors,  forming  a  sufficient  majority  of  the  joint  and  separate 
creditors ;  but  the  Appellants,  Mr.  Browning  and  Messrs.  Manners 
Sutton  &  Graham,  did  not  sign  it. 

M  rs.  Marks  was  a  creditor  to  the  amount  of  about  £3000 ;  the 
Appellants'  debts  did  not  together  exceed  £142. 

The  whole  of  the  separate  estate  of  the  debtor  consisted  of  a 
reversionary  interest  in  property,  of  \\hich  Mrs.  Marks  was  tenant 
for  life.  The  composition  of  Is.  in  the  pound  on  his  separate 
debts,  other  than  that  due  to  his  mother,  would  amount  to 
£178  16s.,  which,  it  was  alleged  by  the  Appellants,  was  far  under 
the  real  value  of  his  reversion. 

The  Appellants,  considering  the  resolution  invalid,  brought 
actions  against  the  debtor  for  their  respective  debts,  which  were 
stayed  by  an  injunction  obtained  by  the  trustee. 

The  Appellants  then  moved  before  the  Eegistrar  for  a  declara- 
tion that  the  whole  resolution  was  invalid  on  the  ground  of  fraud, 
and  was  not  binding  on  the  separate  creditors ;  and  that  the  4th 
clause  of  the  resolution  was  ultra  vires,  and  passed  in  fraud  of  the 
separate  creditors ;  and  that  the  resolution  might  be  taken  off  the 
file  of  proceedings  ;  and  that  the  proceedings  might  be  remitted  to 
the  Greenwich  County  Court. 
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The  Eegistrar  refused  the  application,  and  Mr.  Browning  and     L.  JJ. 
Messrs.  Manners  Sutton  &  Graham  appealed  from  this  decision.  1874 

Mr.  Be  Gex,  Q.C.,  and  Mr.  Cooper  Willis,  for  the  Appellants: —  i^owning. 

The  4th  clause  in  the  resolution  is  ultra  vires  and  void.    The  marks. 

creditors  had  no  power  at  that  meeting  to  pass  any  resolution   

respecting  the  administration  of  the  estate  by  the  trustee.  This 
could  only  bo  done  at  meetings  of  the  separate  creditors  sum- 
moned for  that  purpose  under  the  20th  section  of  the  BanJcruptct/ 
Act,  1869.  The  first  meeting  was  attended  by  the  joint  creditors 
as  well  as  the  separate,  who  had  nothing  to  do  with  the  admi- 
nistration of  the  separate  estate.  This  clause  was,  in  fact,  a  resolu- 
tion for  a  composition,  which  was  inconsistent  with  the  resolution 
for  liquidation :  Ex  parte  Lovering  (1).  All  the  clauses  of  the 
resolution  constitute  the  resolution,  and  if  one  clause  is  void  the 
whole  is  void,  and  being  ultra  vires,  and  not  merely  irregular,  it  is 
not  protected  by  the  registration  under  the  127th  section. 

We  also  contend  that  the  arrangement  proposed  was  fraudulent, 
as  being  for  the  benefit  of  the  debtor  and  not  of  the  general  body 
of  the  creditors  :  Ex  parte  Cohh  (2). 

Mr.  Winslow,  Q.O.,  and  Mr.  Bagley,  for  the  debtor : — 

If  there  was  any  irregularity  in  the  resolution  it  is  cured  by 
registration  under  the  127th  section  :  Ex  parte  Pooley  (3),  in 
which  case  the  effect  of  the  resolution  was  to  accept  a  com- 
position, which  is  one  of  the  charges  against  the  resolution 
in  the  present  case.  But,  in  fact,  the  clause  complained  of  was 
nothing  more  than  an  instruction  to  the  trustee  under  the  20th 
section,  and  if  it  was  irregular  he  may  disregard  it ;  but  it  does 
not  make  the  whole  resolution  void.  There  is  no  proof  of  fraud. 
We  have  evidence  to  prove  that  the  sum  proposed  was  a  fair  one, 
and  that  the  payment  was  a  good  one  for  all  parties. 

Mr.  Finlay  Knight,  for  the  debtor's  mother. 

Mr.  Romer,  for  the  trustee. 

Mr.  De  Gex,  in  reply  as  to  costs. 

(1)  Cited  Eoche  &  Hazlitt's  Law  and 
Practice  in  Bankruptcy,  2nd  Ed.  p.  433. 
YoL.  IX.  2  Z 


(2)  Law  Rep.  8  Cli.  727. 

(3)  Ibid.  5  Ch.  722. 
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L.  JJ,     Sir  W.  M.  James,  L  J.  :— 

1874  I  am  of  opinion  that  the  present  application  must  be  granted, 
Ex  paHe  SO  far  as  it  asks  for  a  declaration  that  the  4th  clause  in  the  re- 
^"""Z™'   ^^^^^'^^^  ^®  trustee  will  then  be  left  to  deal  with  the 

Marks.  debtor's  separate  property  at  his  own  discretion,  and  to  call  a  meet- 
ing  of  the  creditors,  if  he  thinks  right,  for  the  purpose  of  asking 
their  advice,  just  as  if  no  such  clause  had  been  passed.  In  my 
opinion,  that  clause  was  ultra  vires.  It  would  be  a  most  dangerous 
thing  if  the  creditors  had  the  power,  without  giving  any  notice,  to 
pass  a  resolution  at  the  first  meeting  directing  the  property  to  be 
sold.  It  is  also  clear  that  the  clause  was  in  effect  a  resolution 
for  a  composition,  as  in  Ex  parte  Lovering  (1),  and  was  void  for  that 
reason.  But  as  to  the  other  clauses  in  the  resolution,  which 
were  not  ultra  vires,  they  have  been  registered,  and  cannot  now 
be  objected  to.  The  liquidation  by  arrangement  will,  therefore, 
proceed  in  the  ordinary  way. 

Each  party  must  pay  his  own  costs  of  this  appeal,  and  in  the 
Court  below.    The  trustee  will  take  his  costs  out  of  the  estate. 

Sir  G.  Mellish,  L  J.,  concurred. 
Solicitors  :  Mr.  B.  8,  Mason  ;  Messrs.  Sjpyer  &  Son, 


L.  JJ.  Ex  parte  LOVEKING.    In  re  JONES. 

^^"^  Banhruptcy — Disclaimer  of  Lease  hy  Trustee — Notice  ly  Landlord — Bankruptcy 
^ay  29.  ^ci,  1869,  ss.  23,  24:— Bankruptcy  Rules,  1871,  r.  28. 

Where  the  trustee  of  a  bankrupt's  estate  has  received  a  notice  calling 
upon  him  to  disclaim  a  lease  within  twenty-eight  days,  under  the  24th  sec- 
tion of  the  Bankruptcy  Act,  1869,  and  requires  an  extension  of  time  heyond 
the  twenty-eight  days  in  order  to  obtain  the  consent  of  the  Court  under 
Eule  28  of  the  Bankruptcy  Rules,  1871,  he  must  apply  for  such  extension 
before  the  twenty-eight  days  have  elapsed,  unless  he  can  shew  some  special 
circumstances  to  excuse  the  delay. 

"Whether,  if  the  trustee  executes  a  disclaimer  without  the  consent  of  the 
Court,  it  would  be  nevertheless  binding  on  the  landlord,  quxre. 

This  was  an  appeal  from  a  decision  of  Mr.  Kegistrar  Spring 
Bice,  sitting  as  Chief  Judge  in  Bankruptcy. 

(1)  Cited  Roche  &  Hazlitt's  Law  and  Practice  in  Bankruptcy,  2nd  Ed.  p.  433. 
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On  the  27th  of  November,  1873,  Edivard  Jones,  a  draper  in 
Fulham  Boad,  Bromjotofij  filed  a  petition  for  liquidation  by  arrange- 
ment, which  was  agreed  to  by  the  requisite  majority  of  his 
creditors,  and  Mr.  /.  JEZ".  Lovering  was  appointed  trustee  of  his 
estate. 

At  the  time  of  presenting  the  petition  Jones  was  the  lessee  of 
two  houses  in  Fulham  Boad,  under  two  leases  for  twenty-one  years, 
granted  respectively  on  the  20th  of  April,  1859,  and  the  23rd  of 
September,  1861. 

On  the  19th  of  March,  1874,  Messrs.  Piesse  <Sc  Son,  the  solicitors 
for  the  trustee,  wrote  to  Mr.  Heigham,  the  landlord,  informing  him 
that  the  two  leases  had  been  deposited  by  the  debtor,  before  pre- 
senting his  petition,  as  security  for  a  loan,  and  asking  what  sum 
the  landlord  would  be  disposed  to  give  the  trustee  for  his  interest 
in  the  leases. 

In  reply  to  this  letter,  Mr.  J.  B.  Thomson,  the  solicitor  for  the 
landlord,  wrote  a  letter  to  the  trustee,  informing  him  that  his 
client  was  not  disposed  to  give  the  trustee  any  sum  for  his  interest 
in  the  premises,  and  inclosing  the  following  formal  notice,  signed 
by  the  landlord : — 

"23rd  March,  1874. 

Edward  Jones. 

"  Sir, — As  landlord  of  the  premises  Nos.  36  and  38,  Fulham 
Boad,  I  hereby  require  of  you  to  declare  to  me  forthwith  whether 
you  intend  to  disclaim  all  interest  you,  as  the  trustee  of  the 
estate  of  the  above-named  Edward  Jones,  may  have  in  such 
premises  and  in  the  leases  granted  to  the  said  E.  Jones  in  respect 
thereof. 

"  I  am,  &c., 

"  Q,  E.  Eeighamr 

This  letter  was  received  on  the  24th  of  March,  and  on  the  26th 
Messrs.  Piesse  &  Son  returned  the  following  reply : — 

"  26th  March,  1874. 

Be  Edward  Jones, 
*'Dear  Sir, — In  reply  to  your  letter,  we  beg  to  acknowledge  receipt 
of  notice  calling  upon  the  trustee  to  elect  whether  he  will  disclaim 
or  not.   He  intends  to  disclaim  his  interest  in  the  leases  36  and  38, 
Fulham  Boad,  and  we  will  send  you  notice  of  motion,  which  we 

2Z2  1 
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presume  you  will  accept  on  behalf  of  your  client,  but  we  sball  not 
be  able  to  get  a  day  for  hearing  the  motion  until  after  the  Easter 
Vacation. 

"  Yours  faithfully, 

" Piesse  &  Son" 

On  the  24th  of  April,  1874,  about  a  fortnight  after  the  Easter 
Vacation,  notice  was  served  upon  Mr.  Thomson  of  the  intention  of 
the  trustee  to  apply  to  the  Court  for  liberty  to  disclaim  the  leases 
of  the  premises. 

The  motion  was  heard  by  Mr.  Eegistrar  Spring  Bice  on  the  2nd 
of  May,  when  the  Eegistrar  refused  the  application,  considering 
that  as  the  time  allowed  by  the  24th  section  of  the  Banhruptcy 
Aefj  1869,  for  a  trustee  to  disclaim  had  expired  before  the  applica-^ 
tion  was  made,  and  no  extension  of  time  had  been  previously 
obtained,  the  Court  had  no  power  to  grant  the  application.  From 
this  decision  the  trustee  appealed. 

Mr.  De  Gex,  Q.C.,  and  Mr.  Bolertson  Griffiths,  for  the  Appel- 
lant : — 

Kule  28  oi  the  BanJcrupteif  Bules,  1871,  which  renders  it  neces- 
sary for  the  trustee  to  apply  for  the  consent  of  the  Court  to  his 
disclaimer,  has  introduced  a  difficulty  into  the  practice,  because 
it  is  generally  impossible  for  the  trustee  to  get  the  consent  of  the 
Court  within  the  twenty-eight  days  prescribed  by  the  24th  section 
of  the  Act  of  1869  (1). 

Under  that  section  the  trustee  is  entitled  to  the  full  twenty- 


'  (1)  32  &  33  Vict.  c.  71,  s.  24:  «  The 
trustee  shall  not  be  entitled  to  disclaim 
any  property  in  pnrsuaace  of  this  Act 
in  cases  where  an  application  in  writing- 
has  been  made  to  him  by  any  person 
interested  in  such  property  requiring 
such  trustee  to  decide  whether  he  will 
disclaim  or  not,  and  the  trustee  has  for 
a  period  of  not  less  than  twenty-eight 
days  after  the  receipt  of  such  applica- 
tion, or  such  further  time  as  may  be 
allowed  by  the  Court,  declined  or 
neglected  to  give  notice  whether  he 
disclaims  the  same  or  not." 

llule  28  of  the  Bankruptcy  Bules, 


1871,  is  as  follows:  —  "Where  any 
property  of  a  bankrupt  acquired  by  a 
trustee  under  the  Bankruptcy  Act, 
1869,  shall  consist  of  a  leasehold  in- 
terest, the  trustee  shall  not  execute  a 
disclaimer  of  the  same  without  the 
leave  of  the  Court  being  first  obtained 
for  that  purpose,  and  upon  any  ap- 
plication to  the  Court  for  such  leave 
notice  of  the  desire  of  the  trustee  to 
disclaim  such  interest  shall  be  given  to 
such  person  or  persons  as  the  Court 
shall  direct,  and  such  order  shall  be 
made  thereon  as  the  Court  shall  think 
fit. 
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eight  days  before  he  exercises  his  discretion,  and  if  the  Court  has 
not  then  given  its  consent,  he  may  get  the  time  enlarged  for  that 
purpose,  even  though  the  time  has  expired  before  he  makes  the 
apph'cation :  Banner  v.  Johnston  (1).  In  the  present  case,  the 
trustee  gave  a  good  reason  for  the  delay,  namely,  the  intervention 
•of  the  Easter  Vacation.  But  we  also  contend  that  the  letter  of  the 
26th  of  March  was,  in  fact,  a  disclaimer  by  the  trustee  in  com- 
pliance with  the  24th  section,  and  although  he  may  have  broken 
the  28th  rule  in  giving  it  without  the  consent  of  the  Court,  yet  it 
as  nevertheless  binding  as  against  the  landlord. 

Mr.  Finlay  Knight^  for  the  landlord  : — 

Neither  party  was  bound  by  the  letter  of  the  26th  of  March.  It 
was  merely  a  notice  of  the  trustee's  intention  to  apply  for  the 
Court's  permission  to  disclaim.  He  ought  to  have  made  the 
application  before  the  twenty-eight  days  had  expired,  and  then 
the  Court  would  have  delayed  the  time  until  the  matter  could  be 
heard.  This  is  the  usual  practice  in  such  cases ;  but  in  this  case 
the  trustee  let  the  twenty-eight  days  elapse  without  taking  any 
steps,  and  it  is  now  too  late  to  make  the  objection,  and  the  land- 
lord is  entitled  to  the  benefit  of  the  24th  section. 

Mr.  Be  Gex,  in  reply. 

Sir  C  Mellish,  L.J. : — 

I  am  of  opinion  that  the  order  of  the  Registrar  was  right.  The 
first  question  is,  whether  the  trustee  did  actually  disclaim  the  lease 
within  twenty-eight  days.  Although  there  is  some  little  difference 
in  the  wording  of  the  23rd  and  24th  sections  of  the  BanJcruptey  Act, 
1869, 1  think  that  the  meaning  of  them  is  clear.  The  23rd  section 
says  that  the  trustee  must  make  the  disclaimer  by  writing  under 
his  hand ;  and  I  think  that  the  trustee  cannot  give  notice  of  the 
disclaimer  to  the  lessor,  under  the  24th  section,  until  he  has 
executed  such  a  disclaimer,  as  required  by  the  23rd  section. 
Then^  Rule  28  of  the  Banhru^ptey  Bules,  1871,  says  that  the 
trustee  is  not  to  make  the  disclaimer  without  the  leave  of  the 
Oourt,  and  the  persons  interested  are  entitled  to  be  served.  In 
(1)  Law  Rep.  5  H.  L.  157. 
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L.  JJ.     the  present  case  the  landlord's  solicitor  wrote  on  the  23rd  of 
1874       March  as  follows : — [His  Lordship  read  the  letter.]    On  the  26th 
Ex  'parte    of  March  the  trustee's  solicitors  wrote  a  letter  in  reply,  in  which 
LovERiNG.   ^Ylqj  say  that  the  trustee  "  intends  to  disclaim,"  but  that  they  will 
Jones.     send  a  notice  of  motion,  and  that  they  do  not  expect  to  get  a  day 
for  hearing  the  motion  till  after  the  Easter  Vacation.    Did  this 
amount  to  an  actual  disclaimer?    Whether,  if  a  trustee  chose 
to  execute  an  actual  disclaimer  without  obtaining  the  consent  of 
the  Court,  it  might  not  amount  to  a  valid  disclaimer  as  against 
the  landlord,  within  the  23rd  section,  although  by  so  doing  he 
might  be  violating  the  law,  it  is  not  necessary  to  decide ;  but  in 
the  present  case,  looking  to  the  fact  that  the  solicitors  of  the  trustee 
asked  the  solicitor  of  the  landlord  "  to  accept  service  of  the  notice 
of  motion,"  I  feel  no  doubt  that  the  writers  of  the  letter  thought 
that  the  person  to  whom  they  wrote  was  well  acquainted  with  the 
law,  and  th^at  they  did  not  intend  by  that  letter  to  disclaim  on  the 
part  of  the  trustee,  but  only  to  express  his  intention  of  disclaiming,, 
and  to  ask  the  solicitor  of  the  landlord  to  accept  service  of  the 
necessary  application  to  the  Court.    I  am  therefore  of  opinion 
that  the  letter  was  not  an  actual  disclaimer  by  the  trustee. 

Then  the  trustee  took  no  further  step  till  three  days  after  the 
twenty-eight  days  had  elapsed,  and  the  Eegistrar  held  that  he  was 
then  too  late  to  execute  a  disclaimer.  Having  regard  to  the  case 
of  Banner  v.  Johnston  (1),  I  do  not  wish  to  lay  down  that  the  Court 
has  in  no  case  jurisdiction,  after  the  twenty-eight  days  have 
elapsed,  to  enlarge  the  time.  But  we  are  informed  by  the  Eegis- 
trar that  it  is  the  practice  of  the  Bankruptcy  Court  for  the  trustee, 
if  he  wishes  to  disclaim,  and  finds  that  he  cannot  obtain  the 
consent  of  the  Court  within  the  twenty- eight  days  required  by  the 
24th  section,  to  apply  to  the  Court  before  the  twenty-eight  days 
have  elapsed  for  an  enlargement  of  the  time.  That  appears  to 
me  to  be  a  very  wholesome  practice.  If  we  were  to  depart  from 
it  in  this  case,  and  if  trustees  were  allowed  to  come  a  week  or 
a  month  after  the  time  had  elapsed,  and  ask  to  have  the  time 
enlarged,  the  greatest  inconvenience  would  result.  The  landlord 
and  other  persons  interested  would  never  know  when  the  matter 
was  finally  settled.  Therefore,  unless  something  extraordinary 
(1)  Law  Rep.  5  H.  L.  157. 
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happens,  from  such  a  cause  as  illness,  or  unless  the  landlord  has 
done  something  to  put  the  trustee  off  his  guard,  I  think  that  the 
time  ought  not  to  be  enlarged  unless  the  trustee  applies  before  the 
expiration  of  the  twenty-eight  days.  In  the  present  case  the 
reason  alleged,  namely,  the  Easter  Vacation,  was  no  sufficient 
cause  for  the  delay. 

I  do  not  agree  with  the  argument  that  the  trustee  was  bound 
by  the  expression  of  intention  contained  in  the  letter ;  he  was 
entitled  to  change  his  mind,  and  if  he  afterwards  found,  before  the 
consent  of  the  Court  had  b^en  obtained,  that  it  was  for  the  benefit 
of  the  bankrupt's  estate  that  he  should  not  disclaim,  it  would  have 
been  his  duty  to  withdraw  his  application  for  the  consent  of  the 
Court.  In  the  present  case,  however,  the  trustee  did  nothing 
within  the  twenty-eight  days,  and  the  landlord  was  entitled  to 
stand  upon  his  strict  rights.  I  am,  therefore,  of  opinion  that  the 
Eegistrar  was  right,  and  the  appeal  must  be  dismissed  with  costs. 


L.  JJ. 

1874 
Ex  parte 

LOVEEING. 

In  re 
Jones. 


Sib  W.  M.  James,  L.J.,  concurred. 

Solicitors :  Messrs.  Piesse  &  Son  ;  Mr.  J.  D.  Thomson, 


Ex  parte  LOWENTHAL.    In  re  LOWENTHAL  (No.  2).         L.  JJ. 

1874 

Bankru;ptcy — Adjudication — Evidence — Appeal — Foreign  Bill  of  Exchange —   ^ 

Protest  hy  Notary — Form  of  Notice  of  Dishonour.  May  29; 

Where  it  is  intended  to  rely  on  the  insufSciency  of  the  evidence  of  trading 
or  other  facts  to  impeach  the  validity  of  an  adjudication  of  bankruptcy, 
the  objection  ought  to  be  taken  in  the  first  instance,  when  the  insufSciency 
may  be  cured  by  additional  evidence. 

The  holder  of  a  foreign  bill  of  exchange  which  was  dishonoured  by  the 
acceptor,  had  it  duly  presented  and  protested  by  a  notary  public.  In  the 
notice  of  dishonour  which  he  sent  to  the  drawer  he  informed  him  that  the 
bill  had  been  "  duly  presented  for  payment  and  returned  dishonoured,"  but 
made  no  mention  of  the  protest  by  the  notary  : — 

Held,  that  the  notice  of  dishonour  was  sufficient. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge  in  Bank- 
ruptcy made  in  the  bankruptcy  of  Emil  Loiventhal,  a  merchant  of 
Sierra  Leone, 
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L.  J  J.        The  proceedings  in  bankruptcy  were  founded  on  a  bill  of  ex- 
1874      change  dated  at  Sierra  Leone  the  23rd  of  September,  1872,  and 
^^rte    drawn  by  the  bankrupt  upon  Messrs.  Southam,  Wike,  &  Co.  for 
LowENTHAL.  £^497  ^^^^      jjjjjg|.y  ^^yg»  g'gjj^^        indorscd  by  the  bankrupt. 

LowENTHAL.  After  passing  through  the  hands  of  two  other  indorsees  it  came 
^'^  into  the  hands  of  the  Sheffield  Banhing  Company  for  value.  On 
the  22nd  of  January  they  presented  it  to  the  acceptors  for  pay- 
ment, but  it  was  dishonoured,  and  the  bill  was  accordingly  placed 
in  the  hands  of  a  notary  public,  who  formally  presented  it  to  the 
acceptors,  and,  when  it  was  dishonoured,  duly  protested  it. 

On  the  24tli  of  June,  1874,  the  manager  of  the  banking  com- 
pany wrote  the  following  letter  to  the  bankrupt,  informing  him  of 
the  dishonour  of  the  bill.  The  words  in  italics  were  written  with 
a  pen  ;  the  rest  of  the  document  was  a  printed  form : — 

"  Sheffield  Banking  Company. 

"  Sheffield,  24  Jany.,  1873. 
"  Sir, — I  have  to  inform  you  that  your  draft  on  Southam,  WyJce, 
(&  Co.f  of  Manchester,  dated  the  28th  Sept.,  1872,  at  ninety  days' 
sight,  accepted  21st  Oct.,  1872,  due  22nd  January,  1873,  for 
£1497  13s.,  has  been  duly  presented  for  payment,  returned  dis- 
honoured, and  now  lies  at  this  bank;  amount,  with  charges, 
£1502  7s.  8d.y  to  which  I  request  your  immediate  attention. 

"  I  am,  &c." 

On  the  27th  of  October,  1873,  the  banking  company  served 
the  bankrupt,  who  was  then  in  Liverpool,  with  a  debtor's  sum- 
mons, as  a  trader,  calling  upon  him  to  pay  the  amount  due  to  the 
bank  on  the  above-mentioned  bill,  and  another  bill  for  £900, 
within  seven  days  (1)  ;  and  the  debt  not  being  paid,  a  petition  for 
adjudication  was  presented,  and  the  debtor  was  adjudicated  bank- 
rupt by  the  County  Court  of  Liverjpool  on  the  28th  of  March, 
1874.  The  proof  of  trading  rested  on  the  evidence  of  George 
Miles,  general  manager  of  Messrs.  Child  &  Co.,  merchants  at  Man- 
chester, who  swore  that  the  debtor  was  an  African  merchant,  and 
that  Messrs.  Child  &  Co.  had  shipped  goods  for  him  to  Sierra 
Leone. 

Evidence  was  given  as  to  the  practice  of  the  banking  company 
(1)  See  Ex  'parte  Loiventhal,  ante,  p.  324. 
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in  posting  their  letters,  but  proof  Avas  not  strictly  given  of  the      L.  J  J. 
posting  of  the  particular  letter  containing  the  notice  of  dishonour.  1874 
It  appeared,  however,  that  Lowenthal  had  afterwards,  in  conversa-    ex  parts 
tion,  admitted  his  liability  on  the  bill.  '-^r  ■  ^''7^^^''' 

The  Judge  of  the  County  Court  made  the  order  of  adjudication,  lowbnthal. 
and  the  bankrupt  appealed  from  the  order.    The  Chief  Judge  (^J^-) 
affirmed  the  order,  and  the  bankrupt  now  appealed  from  the  deci- 
sion of  the  Chief  Judge. 

Mr.  Little,  Q.C.,  and  Mr.  Yate  Lee,  for  the  Appellant : — 

On  the  sufficiency  of  the  evidence  as  to  the  posting  of  the 
letter  they  referred  to  Hetherington  v.  Kemp  (1) ;  EaivJces  v. 
Salter  (2);  Byhs  on  Bills  (3).  With  respect  to  the  form  of  the 
notice  they  contended  that,  being  a  foreign  bill,  strict  notice  that 
it  had  been  presented  and  protested  by  a  notary  public  was 
necessary  in  order  to  charge  the  drawer:  Gale  v.  Walsh  (4); 
Bobins  v.  Gibson  (5)  ;  Brough  v.  Parkings  (6)  ;  Goodman  v. 
Earvey  (7). 

Mr.  Be  Gex,  Q.C.,  and  Mr.  G.  W.  Lawrance,  for  the  trustee,  were 
not  called  on. 


Sir  W.  M.  James,  L.J. 

With  respect  to  the  proof  of  the  posting  of  the  letter  contain- 
ing the  notice  of  dishonour,  I  am  of  opinion  that  the  evidence 
is  sufficient :  at  any  rate,  if  there  has  been  any  deficiency  in  the 
evidence  on  this  point,  the  specific  objection  ought  to  have  been 
taken  in  the  County  Court,  where  it  could  have  been  at  once 
cured. 

Then  it  is  said  that  the  notice  of  dishonour  did  not  say  in 
terms  that  the  bill  had  been  presented  by  a  notary  and  protested. 
No  doubt,  being  a  foreign  bill,  it  must,  in  order  to  charge  the 
drawer,  have  been  presented  and  protested  by  a  notary  public ; 
and,  according  to  some  of  the  old  authorities,  it  seems  to  have  been 

(1)  4  Camp.  193.  (4)  5  T.  K.  239. 

(2)  4  Bing.  715.  (5)  1  M.  &  S.  288. 

(3)  11th  Ed.  p.  278.  (6)  2  Ld.  Raym.  992. 

(7)  4  A.  &  E.  870. 
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L.  JJ.     supposed  that  the  notice  of  dishonour  ought  to  have  been  accom- 
1874       panied  by  a  copy  or  memorial  of  the  protest.    But  in  the  first 
Exparte    <^^se  in  which  the  question  was  formally  considered,  namely,  in 
LowENTHAL.  QoodmaYb  V.  Harvey  (1),  it  was  decided  that  this  was  not  neces- 
LowENTHAL.  s^ry,  and  that  it  was  sufficient  if  notice  of  the  protest  was  sent. 
(No^.)         ^YiQ  present  case  the  notice  merely  stated,  as  in  the  case  of  an 
English  bill,  that  the  bill  "  had  been  duly  presented  and  returned 
dishonoured."    I  think  that  was  sufficient  notice  to  any  one  who 
knew  the  law  (which  every  one  must  be  taken  to  know),  that 
everything  had  been  done  in  due  form  to  enable  the  holder  of 
the  bill  to  proceed  against  the  drawer.    If  it  stood  there,  there- 
fore, I  should  think  the  objection  untenable.    But  the  evidence 
also  shews  that  Lowenthal  had,  in  conversation,  afterwards  ad- 
mitted his  liability  on  the  bill,  and  so  had  waived  that  proof  of 
the  notice  of  dishonour  and  protest. 

With  regard  to  the  trading,  I  think  it  is  proved  beyond  rea- 
sonable doubt.  The  bill  speaks  for  itself  in  this  respect,  for  it 
was  dated  at  Sierra  Leone,  and  was  drawn  upon  a  firm  in  Liverpooly 
and  ^rimd  facie  must  be  taken  to  have  been  drawn  in  the  way  of 
business.  But  the  same  observation  applies  to  this  as  to  the  first 
objection,  that  if  there  had  been  any  doubt  it  might  easily  have 
been  set  at  rest  by  a  few  additional  questions  to  the  witnesses 
in  the  County  Court.  I  think  the  objections  are  all  frivolous, 
and  the  appeal  must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Mr.  H,  G.  Field,  agent  for  Mr.  Etty,  Liverjoool ;  Messrs. 
Bheljps  &  Sidgivicli, 

(1)  4  A.  &  E.  870. 
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JEx  jparte  BUTCHEE.    In  re  MELDRUM.  L.JJ. 

1874 

Banhruptcy — Fraudulerd  Preference — "  Payee  in  Good  Faith  and  for  Valuahle 

Consideration  " — Bankruptcy  Act,  1869,  s.  92.  May  22 ; 

June  5, 

The  protection  given  by  the  92nd  section  of  the  Bankruptcy  Act,  1869,  in 
cases  of  fraudulent  preference  to  a  purchaser,  payee,  or  incumbrancer  in  good 
faith  and  for  valuable  consideration,  extends  to  the  creditor  who  is  so  pre- 
ferred as  well  as  to  those  claiming  under  him.  If,  therefore,  a  creditor  for 
valuable  consideration  has  no  notice  or  suspicion  that  his  debtor  is  in  insolvent 
circumstances  when  the  payment  or  transfer  by  way  of  fraudulent  preference 
is  made  to  him,  he  is  protected. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy,  made  in  the  liquidation  of  the  estate  of  Messrs. 
J.  S,  Meldrum  <&  A.  Wylder,  calico  printers  at  Manchester, 

For  some  years  past  the  liquidating  debtors  had  been  in  the 
habit  of  buying  goods  from  Messrs.  L,  &  E,  Stead  on  what  are 
known  as  Manchester  terms,  namely,  that  goods  bought  before  the 
25th  day  of  any  month  were  to  be  paid  for  in  cash  on  the  first 
Tuesday  after  the  end  of  the  following  month ;  although  they  had 
sometimes  purchased  goods  from  the  same  firm  on  shorter  terms. 

In  October,  1873,  the  liquidating  debtors  purchased  goods  from 
Messrs.  Stead  to  the  amount  of  £190,  which,  according  to  the  Man- 
chester terms,  would  have  been  payable  on  the  2nd  of  December. 

In  the  month  of  November  the  liquidating  debtors  became 
aware  that  they  were  insolvent,  and  could  no  longer  carry  on  their 
business,  and  they  gave  directions  to  the  clerks  to  sell  their  stock- 
in-trade  and  other  property,  and  to  pay  their  ordinary  trade 
creditors,  but  not  to  pay  certain  creditors  who  had  made  advances 
to  them.  In  pursuance  of  these  instructions  one  of  their  clerks, 
on  the  22nd  of  November,  paid  the  sum  of  £186  13s.  9d.  to 
Messrs.  Stead,  which  was  the  amount  of  their  debt  less  discount. 

Messrs.  Stead  asserted,  and  the  Chief  Judge  and  also  the  Court 
of  Appeal  considered,  that  it  was  satisfactorily  established,  that 
they  had  no  knowledge  at  the  time  of  the  payment  of  this  sum 
that  the  debtors  were  insolvent,  or  that  their  affairs  were  likely 
to  be  wound  up  in  bankruptcy.  The  debtors  presented  their 
.  petition  for  liquidation  by  arrangement  on  the  3rd  of  December, 
1873,  which  was  agreed  to  by  the  requisite  majority  of  creditors. 
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and  a  trustee  was  appointed.  The  trustee  claimed  to  have  the 
sum  of  £186  13s.  9d.  repaid  by  Messrs.  Siead,  as  having  been  paid 
by  way  of  fraudulent  preference ;  but  the  Chief  Judge  refused  to 
make  the  order,  considering  that  the  payment  was  protected  by 
the  concluding  clause  of  the  92nd  section  of  the  Bankru^ptcy  Act, 
1869  (1).    The  trustee  appealed  from  this  decision. 

Mr.  EerscTiell,  Q.C.,  and  Mr.  S,  Taylor,  for  the  Appellant : — 

The  question  turns  entirely  upon  the  interpretation  of  the  last 
clause  of  the  92nd  section  of  the  Banlcrujptcy  Act,  1869.  We  con- 
tend that  it  was  not  intended  to  protect  the  creditors  or  transferees 
who  receive  payment  or  take  transfers  from  the  debtor,  but  those 
who  were  purchasers  or  mortgagees  from  such  creditors.  Under 
the  law  as  it  stood  before  the  Act  of  1869,  payments  or  transfers 
by  way  of  fraudulent  preference  were  not  void,  but  only  voidable, 
and  all  persons  taking  hondfide  under  the  creditor  so  preferred  were 
safe.  But  the  present  law  has  made  such  payments  and  transfers 
absolutely  void  if  made  within  three  months  of  bankruptcy ;  and 
it  was  therefore  necessary  to  insert  a  clause  protecting  lond  fide 
purchasers  under  these  circumstances :  Stevenson  v.  Newnham  (2). 
This  interpretation  is  confirmed  by  the  use  of  the  word  payee," 
which,  according  to  its  ordinary  meaning,  does  not  refer  to  the 
creditor  to  whom  payment  has  been  made,  but  a  person  in  whose 
favour  the  creditor  makes  an  order  for  payment. 

If  the  clause  refers  to  the  creditor,  it  can  only  apply  to  a 
creditor  who  gives  some  fresh  consideration  ;  it  cannot  refer  to  the 
original  debt,  for  every  creditor  is  a  creditor  for  valuable  consider- 
ation in  that  sense :  Ex  j^arte  Tempest  (3).  If  the  decision  of  the 
Chief  Judge  is  right,  the  object  of  the  provisions  respecting  fraudu- 


(1)  32  &  33  Yict.  c.  71,  s.  92 :  — 

"  Every  conveyance  or  transfer  of  pro- 
l>erty,  or  charge  thereon  made,  every 
payment  made,  every  obligation  in- 
curred, and  every  judicial  proceeding 
taken  or  suffered  by  any  person  un- 
able to  pay  his  debts  as  they  become 
due  from  his  own  moneys  in  favour 
of  any  creditor,  or  any  person  in 
trust  for  any  creditor,  with  a  view  of 
giving  such  creditor  a  preference  over 
the  other  creditors,  shall,  if  the  person 


making,  taking,  paying,  or  suffering  the 
same  become  bankrupt  within  three 
months  after  the  date  of  making, 
taking,  paying,  or  suffering  the  same,  be 
deemed  fraudulent  and  void  as  against 
the  trustee  of  the  bankrupt  appointed 
under  this  Act ;  but  this  section  shall 
not  affect  the  rights  of  a  purchaser, 
payee,  or  incumbrancer  in  good  faith 
and  for  valuable  consideration." 

(2)  13  C.  B.  285. 

(3)  Law  Rep.  6  Ch.  70. 
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lent  preference  will  be  quite  defeated ;  for  a  debtor  can  make  wliat  l.  JJ. 
payments  lie  likes  even  on  the  brink  of  bankruptcy,  provided  he  1874 
says  nothing  about  his  insolvency  to  the  creditor.  Exparte 

Butcher. 

Mr.  Benjamin,  Q.C.,  and  Mr.  Marten,  Q.C.,  for  the  creditors  : —  re 

Mbldrum. 

There  was  no  intention  on  the  part  of  the  debtors  in  this  case   

to  prefer  the  creditors.  The  payment  was  made  in  the  ordinary 
course  of  business.  The  goods  were  bought  by  the  debtors  after  they 
knew  that  they  were  insolvent,  and  would  not  be  able  to  carry  on  the 
business ;  but  they  continued  to  buy  goods  that  the  business  might 
be  sold  as  a  going  concern.  They  were  all  bought  on  what  are  con- 
sidered in  Manchester  ready  money  terms,  and  the  debtors  were  in  the 
habit  of  paying  for  them,  when  it  suited  their  convenience,  before  the 
money  was  actually  due,  in  order  that  they  might  get  a  discount. 
But  supposing  there  was  an  intention  on  the  part  of  the  debtors  to 
prefer  the  creditors,  the  creditors  are  protected  by  the  last  clause  in 
the  92nd  section ;  for  they  had  no  knowledge  or  suspicion  of  the 
debtors'  insolvent  circumstances.  There  has  been  a  change  in  the 
law  with  respect  to  cases  of  fraudulent  preference.  Formerly  the 
question  depended  on  the  intention  of  the  debtor,  and  it  made  no 
difference  what  was  in  the  creditor's  mind,  but  under  the  present 
Act  it  is  necessary  to  shew  mala  fides  both  on  the  part  of  the 
creditor  and  the  debtor ;  and  if  the  creditor  had  no  l^nowledge  of 
the  impending  bankruptcy,  he  is  protected:  Ex  jparte  Black- 
hum  (1) ;  Ex  jparte  Norton  (2) ;  Ex  jparte  To]pham  (3). 

There  is  no  reference  to  a  third  person  in  the  last  clause 
of  the  92nd  section.  The  words  "purchaser,  payee,  or  incum- 
brancer "  refer  to  the  words  in  the  beginning  of  the  section : 
"  transfer,"  "  charge,"  and  "  payment."  The  transaction  is  also 
protected  by  the  94th  section  of  the  Act.  The  distinction  between 
the  94th  and  95th  sections  is  this,  that  the  94th  protects  dealings 
in  good  faith  on  the  part  of  the  creditor ;  the  95th  protects  (with 
certain  exceptions)  dealings  in  good  faith  on  the  part  of  the  debtor. 

Mr.  Herschell,  in  reply  : — 

The  94tli  section  does  not  relate  to  payments  to  a  creditor  but 
to  payments  by  the  debtor.    Payments  to  creditors  come  within 

(1)  Law  Eep.  12  Eq.  358.  (2)  Law  Eep.  16  Eq.  397. 

(3)  Law  Eep.  8  Ch.  614. 
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L.  JJ.     the  95th  section,  and  that  section  is  made  expressly  subject  to 
1874       the  provisions  respecting  fraudulent  preference. 

FjX  parte 

Butcher.   

In  re 
Meldrum. 

  June  5.    The  judgment  of  the  Court  was  delivered  by  Sir  G. 

Mellish,  L.J.,  as  follows  : — 

The  question  to  be  determined  in  this  appeal  is  whether  the 
trustee  of  Messrs.  Meldrum  &  Wylder,  liquidating  debtors,  is  en- 
titled to  recover  the  sum  of  £186  13s.  from  Messrs.  Lawrence 
Stead  and  Henry  Stead,  upon  the  ground  that  it  had  been  paid  to 
them  by  the  debtors  by  way  of  fraudulent  preference  within  three 
months  of  the  liquidation.  The  County  Court  Judge  of  Manchester 
held  that  the  trustee  was  entitled  to  recover  the  money,  but  his 
judgment  was  reversed  by  the  Chief  Judge.  Messrs.  Stead  have 
been  for  several  years  in  the  habit  of  supplying  the  debtors  with 
goods,  and  sold  them  the  goods,  the  price  of  which  is  now  in  ques- 
tion, in  October,  1873.  In  November,  1873,  the  debtors,  having 
become  aware  that  they  were  hopelessly  insolvent,  gave  orders  to 
their  clerks  to  sell  their  stock-in-trade  and  other  property,  and 
with  the  proceeds  to  pay  their  ordinary  trade  creditors,  but  not  to 
pay  certain  particular  creditors  to  whom  they  were  largely  in- 
debted for  advances.  On  the  22nd  of  November,  1873,  the  sum 
of  £186  13s.  9d.  was  paid  by  one  of  the  clerks  in  pursuance  of 
these  instructions  to  Messrs.  Stead.  It  is  unnecessary  to  describe 
the  facts  in  greater  detail,  because  we  are  clearly  of  opinion  on  the 
evidence  that  the  payment  was  a  payment  made  by  persons  unable 
to  pay  their  debts  as  they  became  due  from  their  own  moneys  in 
favour  of  Messrs.  Stead,  with  a  view  of  giving  Messrs.  Stead  a  pre- 
ference over  their  other  creditors,  within  the  92nd  section  of  the 
BanJcru])tcy  Act,  1869 ;  but  we  are  at  the  same  time  of  opinion 
that  Messrs.  Stead  received  the  money  in  the  ordinary  course  of 
business,  and  without  any  notice  that  Messrs.  Meldrum  &  Wylder 
were  insolvent,  or  that  they,  Messrs.  Stead,  were  being  preferred 
to  the  other  creditors. 

The  question  to  be  decided  is  whether,  under  these  circum- 
stances, Messrs.  Stead  are  protected  by  the  proviso  at  the  end  of 
the  92nd  section,  by  which  it  is  enacted,  "  But  this  section 
shall  not  affect  the  rights  of  a  purchaser,  payee,  or  incumbrancer 
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in  good  faith  and  for  valuable  consideration."  On  the  part  of  L.  JJ. 
the  Appellant  it  was  argued  that  the  object  of  this  proviso  was  1874 
simply  to  protect  purchasers  and  mortgagees  to  whom  property  ex  parte 
was  transferred  by  creditors  who  had  received  the  same  from  ^^utcher. 
their  debtors  by  way  of  fraudulent  preference,  and  that  the  meldrum. 
creditors  themselves  were  not  included  in  the  proviso  at  all.  It 
was  said  that  the  conveyance  and  transfer  of  property  being  made 
absolutely  void  and  not  merely  voidable,  it  was  necessary  to  pro- 
tect such  purchasers  and  mortgagees,  and  Stevenson  v.  Newnham  (1) 
was  referred  to.  On  the  part  of  the  Eespondents  it  was  contended 
that,  although  the  proviso  might  have  the  effect  of  protecting  pur- 
chasers and  mortgagees  claiming  under  the  creditors  preferred,  yet 
the  main  object  of  the  proviso  was  to  protect  the  creditors  pre- 
ferred themselves  if  they  were  no  party  to  any  fraud  upon  the 
general  body  of  the  creditors;  that  the  Legislature  thought 
it  unjust  that  a  creditor  who  has  done  nothing  except  receive  pay- 
ment of  his  debt,  apparently  made  to  him  in  the  ordinary  course 
of  business,  should  be  obliged  to  return  the  money.  The  Chief 
Judge  has  always  been  strongly  of  this  opinion.  In  Ex  jparte 
BlaeJcburn  (2),  he  says :  It  is  provided  that  the  enactment 
making  void  the  payment  '  shall  not  affect  the  rights  of  a  payee  in 
good  faith  and  for  valuable  consideration,'  a  provision  which  was 
obviously  just,  and  not  more  just  than  necessary,  in  order  to  avoid 
the  inconveniences  which  would  arise  in  the  commercial  world,  and 
even  beyond  its  pale,  if  persons  receiving  payment  of  their  just 
demands  received  such  payment  at  the  risk  of  having  to  refund  it 
in  consequence  of  the  improper  motive  actuating  their  debtor,  but  of 
which  motive  they  had  no  cognizance,  and  in  which  they  had  in  no 
degree  participated."  In  the  still  earlier  case  of  Ex  parte  Tempest  (3) 
we  both  expressed  an  opinion  that  a  creditor,  who  had  received  a 
conveyance  of  property  in  consideration  of  a  sum  of  money  which 
was  to  be  set  off  against  a  debt,  would,  even  if  the  transfer  had  on 
the  part  of  the  debtor  been  a  fraudulent  preference,  have  been 
protected  by  the  proviso  as  a  purchaser  in  good  faith  and  for 
valuable  consideration.  It  is  true  that  the  opinion  we  so  expressed 
was  not  necessary  for  the  decision  of  the  case  then  before  us,  and 

(1)  13  C.  B.  285.  (2)  Law  Eep.  12  Eq.  365. 

(3)  Law  Kep.  6  Cli.  70. 
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that  neither  in  this  case  nor  in  Ex  parte  Blachhum  (1)  was  the  con- 
struction now  contended  for — namely,  that  the  words  "  purchaser, 
payee,  or  incumbrancer  "  do  not  apply  to  the  creditor  preferred  at 
all,  but  only  to  third  persons  claiming  under  him — suggested  either 
by  counsel  or  by  the  Court,  and  we  think,  therefore,  that  we  are 
not  absolutely  precluded  by  authority  from  adopting  the  construc- 
tion contended  for  by  the  Appellant,  if  we  come  to  the  conclusion 
that  it  was  the  correct  one.  At  the  same  time  we  must  give  con- 
siderable weight  to  the  fact  that  the  construction  of  the  section  by 
which  the  creditor  preferred  is  entitled  to  the  benefit  of  the  pro- 
viso has  been  acted  upon  for  several  years. 

It  was  argued  that,  if  the  creditor  preferred  was  entitled  to  the 
benefit  of  the  proviso  the  law  respecting  fraudulent  preference 
would  be  practically  repealed.  We  think  this  statement  is  an 
exaggeration.  In  a  large  number,  probably  the  majority,  of  cases 
in  which  a  creditor,  or  a  class  of  creditors,  is  preferred  by  a  debtor 
on  the  eve  of  bankruptcy,  the  creditor  preferred  is  perfectly 
well  aware  that  the  debtor  is  insolvent,  and  that  he  is  being 
preferred  over  the  other  creditors.  We  think,  indeed,  that  both 
the  constructions  contended  for  are  in  themselves  perfectly  rational, 
and  that  there  is  no  reason  for  rejecting  either  of  them  on  account 
of  any  consequences  which  would  follow  from  adopting  it. 

The  real  question  to  be  determined  is,  what  is  the  natural  con- 
struction of  the  words  used  by  the  Legislature  ?  Now,  it  was  argued 
for  the  Eespondents  that  the  creditor  preferred  is  not  in  terms  ex- 
cluded, and  that,  if  he  is  to  be  excluded,  words  must  be  inserted  in 
the  proviso  which  are  not  there.  On  the  other  hand,  it  was  said 
that  the  words  "  purchaser,  payee,  or  incumbrancer  "  are  themselves 
words  which  naturally  apply  rather  to  a  transferee  from  the  creditor 
than  to  the  creditor  himself.  The  words  "purchaser  "  and  "  incum- 
brancer "  seem  certainly  apt  words  to  describe  a  person  who  has 
purchased  the  property  transferred  from  the  creditor,  and  a  person 
with  whom  the  property  transferred  has  been  pledged.  They  are 
not,  however,  necessarily  confined  to  such  a  person,  A  debtor 
wishing  to  prefer  a  particular  creditor  might  offer  to  sell  part  of  his 
stock  to  him  in  the  ordinary  way  of  business,  and  the  creditor  might 
agree  to  purchase  it,  and  so  obtain  a  set-off,  without  the  least  know- 
(1)  Law  Eep.  12  Eq.  365. 
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ledge  on  his  part  that  the  debtor  was  insolvent,  or  that  he  was  L.  J  J. 
being  preferred  over  the  other  creditors.  The  Legislature  may  well  1874 
have  thought  that  such  a  purchaser  ought  to  be  protected.  There  Ez  parte 
was  a  good  deal  of  argument  on  the  meaning  of  the  word  "  payee."  Butcher. 
We  think  it  is  clearly  opposed  to  the  word  "  payer,"  as  "  vendee  "  Meldrum. 
is  to  "  vendor,"  "  mortgagee  "  to  "  mortgagor,"  "  indorsee  "  to 
indorsor ;"  and  that,  as  "  payer  "  means  a  person  who  makes  a 
payment,  so  payee  "  means  a  person  to  whom  payment  is  made. 
Now,  this  being  the  meaning  of  the  word,  it  is  very  difficult  to 
exclude  the  creditor  preferred  who  receives  payment  of  his  debt. 
It  was  said  that  it  was  intended  to  protect  a  person  to  whom  the 
creditor  preferred  might  transfer  a  bill  or  cheque  given  in  payment 
of  his  debt.  This  is  not  a  very  natural  meaning  of  the  word. 
Possibly  if  the  creditor  preferred  used  a  cheque  given  to  him  by 
the  debtor  in  payment  of  a  debt  of  his  own  the  person  receiving 
the  cheque  might  be  described  as  a  payee ;  but  we  can  hardly 
think  that  the  word  payee"  was  inserted  in  the  proviso  for  the 
sole  purpose  of  describing  such  a  person.  It  was  also  argued  that 
the  words  "  for  valuable  consideration"  were  perfectly  useless  if 
the  object  was  to  protect  creditors,  as  every  creditor  must  neces- 
sarily be  a  creditor  for  valuable  consideration.  There  may, 
however,  be  creditors  by  bond  or  covenant  who  have  given  no 
consideration,  and  these  words  may  also  have  been  inserted  to 
prevent  persons  to  whom  the  creditor  preferred  may  have  made  an 
assignment  without  consideration  obtaining  the  benefit  of  the  pro- 
viso ;  for  we  think  it  by  no  means  follows  that  if  the  proviso 
extends  to  the  creditors  preferred  that  it  may  not  also  extend  to 
protect  purchasers  from  such  creditors  in  cases  where  the  creditors 
themselves  are  not  protected  by  reason  of  their  having  had  notice 
of  the  fraudulent  nature  of  the  transaction  as  respects  the  general 
body  of  the  creditors.  On  the  whole,  we  are  of  opinion  that  tlie 
decision  of  the  Chief  Judge  ought  to  be  affirmed,  and  that  the 
appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  Appellant :  Messrs.  Grundy  &  Kershaiv,  Man- 
chester. 

Solicitors  for  the  Eespondents  :  Messrs.  Fritchard,  Englefleld,  & 
Co.,  agents  for  Mr,  J.  Leigh,  Manchester, 
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Ex  ^arfe  VAUX.   In  re  COUSTON, 

Banhruptcy — Order  and  Disposition — Reputed  Otunership — Purchaser's  Goods 
in  the  Bonded  Warehouse  of  a  third  Party  in  the  name  of  the  Vendor — 
Custom  of  Trade — Delivery  Order — Banhrwptcy  Act,  1869  (32  &  33  Yict. 
c.  71),  s.  15,  suh-s.  5. 

At  the  time  of  the  presentation  of  a  petition  for  liquidation  by  arrange- 
ment certain  butts  of  whisky  which  had  been  sold  by  the  debtors  to  the 
Appellants  were  lying  in  the  bonded  warehouse  of  a  third  person  at  Leith,  in 
the  name  of  the  debtors.  No  delivery  order  had  been  given  to  the  purchasers- 
before  the  filing  of  the  petition,  and  they  were  ignorant  in  what  warehouse 
the  whisky  was  lying  :— 

Held  (reversing  the  decision  of  the  Chief  Judge  in  Bankruptcy),  that  the 
principle  of  Ex  parte  WatJcins  (1)  applied,  and  that  the  custom  of  the  spirit 
trade  excluded  the  reputation  of  ownership,  although  the  whisky  was  in  the 
warehouse  of  a  third  party  and  not  in  that  of  the  vendors : 

Heldj  also,  that  the  fact  of  the  delivery  order  not  having  been  given  to  the 
purchasers  before  the  commencement  of  the  liquidation  did  not  raise  a  repu- 
tation of  ownership  in  the  vendors. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 

On  the  9th  of  January,  1872,  Messrs.  Vaux  &  Sons,  of  Sunder^ 
land,  purchased  of  Messrs.  Couston,  Thomson,  &  Co.,  in  bond, 
5  butts,  2  hogsheads,  and  1  quarter  cask  of  whisky  for  £89  3s.  Id.y 
and  the  invoice  was  duly  sent  to  them.  They  accepted  a  bill  of 
exchange  at  four  months  in  payment  for  the  whisky. 

The  whisky  was  at  that  time  in  the  bonded  warehouse  of 
Messrs.  Midr  &  Co.,  warehousemen  at  Leith,  in  the  name  of  the 
vendors ;  but  the  purchasers  did  not  know  in  what  warehouse  it 
was.  The  whisky  was  transferred  into  the  names  of  the  purchasers 
in  the  stock  books  of  the  vendors,  but  remained  in  the  names  of 
the  vendors  in  the  warehouse. 

On  the  26th  of  February,  1872,  Messrs.  Couston  filed  a  peti- 
tion for  liquidation,  which  was  agreed  to  by  the  requisite  majority 
of  creditors,  and  a  trustee  appointed. 

On  the  28th  of  February,  Messrs.  Couston  sent  the  delivery 
order  to  the  purchasers,  who  received  it  in  due  course  and  applied 

(1)  Law  Kep.  8  Ch.  520. 


L,  JJ. 

1874 
July  3, 
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to  Messrs.  Muir  to  deliver  the  goods,  which  they  refused  to  do 
without  the  consent  of  the  trustee.  Messrs.  Vaux  accordingly 
applied  to  the  County  Court  Judge  at  Liverjpool  for  an  order  for 
the  delivery  of  the  goods,  which  he  refused.  They  then  applied  to 
the  Chief  Judge  in  Bankruptcy,  who  affirmed  the  ^decision,  and 
they  then  appealed  from  his  order  (1). 


L.  JJ. 

1874 

Ex  parU 
Vaux. 

In  re 

COUSTON* 


(1)  1874.    June  1. 
Sir  James  Bacon,  C.J.  :— 

If  this  case  were  the  same  as  Ex 
parte  Wathins  (Law  Eep.  8  Ch.  520), 
of  course  I  should  be  bound  by  that 
decision.  It  appears  to  me  to  be  ma- 
terially different.  In  Ex  parte  Wathins 
the  purchaser  had  got  the  delivery  order, 
an  acknowledgment  that  the  goods  were 
his,  before  the  petition  for  liquida- 
tion was  presented.  Just  the  contrary 
is  the  fact  here.  Here  the  purchase 
took  place  on  the  9th  of  January,  the 
invoice  was  transmitted  by  the  vendors 
to  the  purchasers  on  the  16th,  and  an 
acceptance  was  given  by  the  pur- 
chasers for  the  goods.  On  the  26th  of 
February  there  was  a  petition  for 
liquidation,  and  it  was  not  until  the 
28th  of  February  that  the  delivery 
warrant  was  sent  to  the  purchasers. 
Now,  between  the  26th  and  the  28th 
there  is  an  interval  of  the  utmost  im- 
portance as  respects  the  law  in  bank- 
ruptcy. The  clause  in  the  statute 
which  relates  to  this  subject  states, 
that  if  a  trader  has  at  the  time  of  his 
bankruptcy  in  his  possession  goods 
with  the  consent  of  the  true  owner, 
they  become  divisible  among  his  cre- 
ditors. That  is  the  common  familiar 
practice.  That  question  and  every  other 
relating  to  that  particular  branch  of  the 
bankruptcy  law  is  a  question  of  fact  to 
be  decided  by  a  jury  if  necessary — 
before  the  Act  of  Parliament  it  would 
have  been  necessary  to  be  decided  by  a 
jury.  "What  is  the  question  here  to  be 
submitted  to  a  jury?    On  the  26th, 


which  is  the  time  at  which  the  liqui- 
dation commenced,  there  were  in  the 
warehouse  goods  belonging  to  whom  ? 
To  no  other  person  in  the  world  but  the 
liquidating  debtors.  There  had  been  a 
contract  to  sell  them  as  between  them 
and  the  vendees,  but  as  between  the 
warehouseman  and  all  the  rest  of  the 
world,  if  on  the  27 th  instead  of  on  the 
28th,  the  debtors  had  come  to  the  ware- 
house and  said  "give  us  our  goods," 
could  there  be  any  doubt  that,  notwith- 
standing the  contract  which  had  passed 
the  legal  right  to  the  goods  to  the  pur- 
chasers under  the  contract,  the  actual 
visible  possession,  the  plain  ownership, 
was  in  the  vendors?  Is  there  any 
other  question  for  me  to  decide  ?  I  do 
not  decide  or  insinuate  anything  against 
what  I  find  decided  in  Ex  parte  Wathins. 

1  need  not  trouble  myself  in  this  case  to 
consider  anything  about  custom  or  other- 
wise, which  seems  to  have  been  the  very 
ground  of  the  decision  in  Ex  parte 
Wathins.  I  confine  myself  to  the  facts 
in  the  case  before  me.  I  find  as  a  fact 
that  on  the  26th  and  on  the  27th,  be- 
yond all  doubt,  the  goods  were  in  the 
possession  of  the  Leitli  warehouseman, 
with  not  only  the  consent  of  the  true 
owners,  but  in  the  plain  apparent  pos- 
session of  the  vendors,  and  that  if  the}- 
had  gone  down  to  Leith  on  the  morn- 
ing of  the  27th  they  might  have  ob- 
tained possession  of  the  goods,  or  they 
might  have  transferred  any  interest 
they  had  in  them  to  any  person  who 
lent  them  money  upon  them.  For  all 
practical  purposes  there  was  only  one 
visible  owner  of  that  property,  and  the 
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L.  JJ.  Messrs.  Vaux  filed  an  affidavit,  in  which  they  said,  "  It  is  the 
1874       usual  custom  in  the  wine  and  spirit  trade  for  goods  to  remain  in 

Fx  parte  bonded  warehouse  of  the  vendor,  or  in  bonded  warehouses  of 

other  persons,  subject  to  the  order  of  the  vendor,  in  the  vendor's 

CousTON,  name,  after  they  have  been  paid  for  by  the  purchaser,  until  required 
by  such  purchaser  for  use,  and  then  for  the  purchaser  to  remit  to 
the  vendor  the  amount  required  by  the  Government  to  be  paid 
for  duty  upon  the  goods  and  the  warehouse  rent  payable  thereon." 
Mr.  Harbord,  a  bonded  warehouse-keeper,  also  made  an  affidavit 
in  similar  terms  to  the  affidavit  of  Mr.  Thomson,  stated  in  the 
report  of  Ex  farte  Waikins  (1),  which  is  quoted  by  the  Lord 
Justice  James  in  his  judgment,  respecting  the  custom  of  the  spirit 
trade  as  to  goods  in  bonded  warehouses. 

Mr.  EerscheU,  Q.C.  (Mr.  Wheeler  with  him),  for  the  Appel- 
lants : — 

The  case  is  entirely  governed  by  Ex  ^arie  Watkins.  There 
is  no  real  distinction  between  that  case  and  the  present.  In  that 
case  the  goods  remained  in  the  bonded  warehouse  of  the  vendors  ; 
in  the  present  case  they  remained  in  the  bonded  warehouse  of  a 
third  person  in  the  name  of  the  vendors.  But  the  purchasers  had 
no  knowledge  where  the  goods  were,  and  if  they  had,  it  would 
have  made  no  difference,  because  the  custom  of  the  trade  is  for 
the  goods  to  remain  in  bond  for  an  indefinite  time  in  the  vendor's 
name,  until  it  suits  the  purchaser's  convenience  to  take  them  out. 
There  is  nothing  in  the  principle  upon  which  Ex  jyarte  Watkins 
was  decided  which  does  not  apply  equally  to  goods  in  the  ware- 
house of  third  persons  as  to  goods  in  the  warehouse  of  the  ven- 
dors: Ex  ]oarte  Ward  (2).  The  fact  that  the  delivery  order  had 
not  been  sent  to  the  purchaser  makes  no  difference.  The  evidence 
shews  that  it  is  not  the  custom  for  the  vendors  to  send  the  delivery 
order  until  it  is  applied  for,  which  the  purchaser  does  not  do  until 
he  wishes  to  take  the  goods  out  of  the  warehouse. 

right  to  the  property  at  that  time  had  which  is  clear  as  a  matter  of  fact,  and 

actually  become  vested  in  the  trustee  of  I  wish  to  be  understood  that  I  so  decide 

the  debtors'  estate  in  the  liquidation,  it. 

and  was  liable  to  be  applied  for  the        (1)  Law  Kep.  8  Ch.  520. 
lenefitof  their  creditors.  It  is  a  matter        (2)  Ibid.  144. 
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Mr.  Mikvard,  Q.O.,  and  Mr.  W.  Potter,  for  tlie  trustee  ^ 
This  case  differs  materially  from  Exjparte  Wathins  (1).  Messrs. 
Couston  were  themselves  wharfingers,  and  the  custom  of  the  trade  '^ylvx^ 
applied  to  goods  in  their  warehouses,  but  not  to  goods  belonging      in  re 
to  them  stored  elsewhere.  Coi^ton. 

The  fact  that  the  delivery  order  had  not  been  given  to  the  pur- 
chasers makes  a  material  difference  between  this  case  and  Ex  parte 
Wathins.  It  is  in  the  nature  of  a  bill  of  lading,  and  is  the  only 
proper  evidence  of  ownership,  and  is  transferable  by  indorsement. 
It  was  the  duty  of  the  purchasers  to  obtain  the  delivery  order  and 
to  get  the  goods  transferred  into  their  own  name  in  the  books  of 
the  warehouse  keepers:  Jones  v.  Dwyer  {2).  As  they  neglected 
to  do  this,  they  must  be  held  to  have  consented  to  their  remaining 
in  the  reputed  ownership  of  the  vendors. 

Sir  W.  M.  James,  L  J.  :— 

I  am  of  opinion  that  this  case  is  entirely  governed  by  the  prin- 
ciple of  the  decision  in  Ex  parte  Wathins,  in  which  decision, 
although  I  was  not  one  of  the  Judges  who  pronounced  it,  I  entirely 
concur.  In  that  case  the  Lord  Chancellor  (Lord  Selhorne),  in 
speaking  of  the  question  of  reputed  ownership,  made  the  following 
observations  (3) : — "  What,  then,  are  the  principles  applicable  to 
the  determination  of  that  question  ?  Much  of  the  argument  seems 
to  me  to  have  proceeded  on  a  fallacious  application  of  the  ex- 
pressions *  knowledge  of  the  world '  and  *  known  to  the  public' 
The  doctrine  of  reputed  ownership  does  not  require  any  investi- 
gation into  the  actual  state  of  knowledge  or  belief,  either  of  all 
creditors,  or  of  particular  creditors,  and  still  less  of  the  outside 
world,  who  are  no  creditors  at  all,  as  to  the  position  of  particular 
goods.  It  is  enough  for  the  doctrine  if  those  goods  are  in  such  a 
situation  as  to  convey  to  the  minds  of  those  who  know  their  situ- 
ation the  reputation  of  ownership,  that  reputation  arising  by  the 
legitimate  exercise  of  reason  and  judgment  on  the  knowledge  of 
those  facts  which  are  capable  of  being  generally  known  to  those 
who  choose  to  make  inquiry  on  the  subject.  It  is  not  at  all  neces- 
sary to  examine  into  the  degree  of  actual  knowledge  which  is 

(1)  Law  Rep.  8  Ch.  520.  (2)  15  East,  21. 

(3)  Law  Rep.  8  Ck.  528. 
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L.  JJ.  possessed,  but  the  Court  must  judge  from  the  situation  of  the 
1874      goods  what  inference  as  to  the  ownership  might  be  legitimately 

Ex  parte  drawn  by  those  who  knew  the  facts.  I  do  not  mean  the  facts  that 
are  only  known  to  the  parties  dealing  with  the  goods,  but  such 

CousTON.  facts  as  are  capable  of  being,  and  naturally  would  be,  the  subject 
of  general  knowledge  to  those  who  ^take  any  means  to  inform 
themselves  on  the  subject.  So,  on  the  other  hand,  it  is  not  at  all 
necessary,  in  order  to  exclude  the  doctrine  of  reputed  ownership, 
to  shew  that  every  creditor,  or  any  particular  creditor,  or  the  out- 
side world  who  are  not  creditors,  knew  anything  whatever  about 
particular  goods,  one  way  or  the  other.  It  is  quite  enough,  in  my 
judgment,  if  the  situation  of  the  goods  was  such  as  to  exclude  all 
legitimate  ground  from  which  those  who  knew  anything  about  that 
situation  could  infer  the  ownership  to  be  in  the  person  having  actual 
possession." 

In  that  case  the  custom  of  the  trade  with  respect  to  goods  in  a 
bonded  warehouse  was  proved  by  an  affidavit  in  the  following 
terms  (1) : — "  It  is  the  custom  and  usual  practice  in  the  wine  and 
spirit  trade,  in  Liverjpool,  for  goods  sold  in  bond  (that  is,  upon 
which  the  Government  duty  has  not  been  paid)  to  remain  in  the 
bonded  warehouse  in  which  they  are  stored  at  the  time  of  sale,  in 
the  possession  or  under  the  control  of  the  vendor,  after  they  have 
been  paid  for  by  the  purchaser ;  the  vendor  giving  to  the  purchaser, 
when  required  by  him,  an  authority  to  receive  the  goods  from  him 
or  the  warehouse-keeper,  called  a  delivery  order  or  warrant.  These 
delivery  orders,  if  they  are  not  applied  for  by  the  purchaser,  are 
rarely,  if  ever,  given  to  him  at  all,  but  the  goods  sold  remain  in 
the  possession  or  under  the  control  of  the  vendor,  who  charges 
warehouse  rent  for  them  to  the  purchaser.  When  the  goods  are 
required  by  the  purchaser  for  use  he  generally  sends  to  the  vendor 
the  amount  of  duty  payable,  and  the  vendor  pays  the  duty  to 
the  Government,  and  forwards  the  goods  to  the  purchaser  or  his 
order,  making  a  small  charge  for  so  doing.  In  all  cases,  on  the 
sale  of  goods,  the  same  are  transferred,  in  what  is  called  the  bond 
book  of  the  vendor,  into  the  name  of  the  purchaser,  the  same  being 
struck  out  of  the  stock  book  of  the  firm  as  assets  of  the  firm." 
The  Court  in  that  case  thought  that  the  facts  were  such  that 
(1)  Law  Eep,  8  Ch.  52L 
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they  excluded  the  doctrine  of  reputed  ownership.    The  only  L.  JJ. 

difference  in  the  present  case  is  that  the  whisky  was  in  another  1874 

warehouse,  not  the  warehouse  of  the  vendors,  the  purchasers  not  Ex  parte 

knowing  where  it  was,  and  therefore  not  being  assenting  parties  to  V-*^^^- 

In  re 

its  remaining  in  the  names  of  the  vendors  in  the  books  of  the  Coustox. 
warehouseman.  That  distinction  appears  to  me  wholly  imma- 
terial ;  no  such  distinction  is  alluded  to  in  Ex  jparfe  Wathins  (1). 
Eeliance  was  also  placed  in  the  argument  on  the  part  of  the  trustee 
on  the  fact  that  in  Ex  jparte  Wafkins  a  delivery  order  had  been 
given  to  the  purchaser  before  the  petition  for  liquidation  was 
presented,  and  that  here  no  such  order  had  been  given.  I  have 
been  utterly  unable  to  follow  that  argument.  It  had  nothing  to 
do  with  the  question  of  reputed  ownership,  it  was  entirely  a  matter 
between  the  vendor  and  the  purchaser.  Indeed,  it  appears  to  me 
that  the  delivery  order  being  given  before  the  presentation  of  the 
petition,  as  was  the  case  in  Ex  farte  Wafkins,  would  be  rather 
adverse  to  the  purchaser ;  for  if  he  had  it  in  his  possession  and  did 
not  present  it,  it  might  be  argued  that  he  had  through  his  own 
negligence  permitted  the  goods  to  remain  in  the  vendor's  pos- 
session. 

The  real  question  in  Ex  ^parte  Wathins  was  as  to  the  effect  of 
the  custom  of  the  trade,  and  the  evidence  is  clear  that  the  same 
€ustom  applies  whether  the  goods  are  in  the  vendor's  bonded 
warehouse  or  in  some  one  else's.  I  am  therefore  of  opinion  that 
this  case  is  entirely  governed  by  Ex  parte  Wathins,  and  that  the 
order  of  the  Chief  Judge  must  be  discharged,  and  the  whisky 
must  be  given  up  to  the  purchasers. 

8iR  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  The  principle  laid  down  in  Ex  joarte 
Wathins  was,  that  in  determining  whether,  when  goods  sold  remain 
in  the  possession  of  the  vendor  up  to  the  time  of  his  bankruptcy, 
the  vendor  is  the  reputed  owner  of  them,  the  Court  must  have 
regard  to  the  custom  of  the  particular  trade,  and  if  there  was  a 
well-established  custom  that  goods  when  sold  should  remain  in  the 
possession  of  the  vendor  it  prevents  the  mere  fact  of  their  con- 

(1)  Law  Eep.  8  Ch.  520. 
% 
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L.  J  J.  tinning  in  his  possession  from  giving  the  reputation  of  jownership„ 
1874      The  real  question  in  that  case  was  whether  it  was  enough  to  prove 

Ex  parte  the  existence  of  such  a  custom  in  a  particular  trade;  and  the 
Vatjx.     Qourt  of  Appeal  held,  on  the  authority  of  several  recent  cases  at 

CoDSTON.  common  law,  that  it  was  enough  to  prove  the  custom  of  the  par- 
ticular  trade,  because  the  creditors  of  a  trader  are  mostly  persons 
engaged  in  the  same  trade,  or  bankers  or  other  persons  who  are 
acquainted  with  the  custom  of  that]  particular  trade.  That  being 
so,  does  it  make  any  difference  that  these  goods  were  in  another 
man's  warehouse,  and  not  in  the  vendor's  warehouse,  as  was  the 
case  in  Ex  ;parte  Wathins  ?  (1)  As  to  the  purchaser,  it  could  make 
no  difference.  The  evidence  shews  that  the  custom  exists  for  the 
goods  to  remain  in  the  name  of  the  vendor  at  the  bonded  ware- 
house, but  for  them  to  be  transferred  in  the  vendor's  own  books. 
The  purchaser  buys  them  in  bond,  and  by  the  custom  of  the 
trade  they  may  remain  there  for  years,  to  avoid  the  payment  of 
duty  on  them,  in  the  possession  of  the  vendor  or  of  some  person, 
who  holds  them  for  him.  The  reputation  of  ownership  is  pre- 
vented from  arising  just  as  much  when  the  goods  are  in  another 
person's  warehouse  as  in  the  vendor's.  If  the  vendor's  creditors 
know  nothing  about  the  goods,  it  can  make  no  difference  in  what 
warehouse  they  are.  If  they  know  that  the  goods  are  in  the  ven- 
dor's name  in  the  warehouse  of  a  third  person,  they  know  that 
they  are  not  necessarily  for  that  reason  the  vendor's  goods.  I 
think,  therefore,  that  the  principle  of  Ex  parte  Wathins  applies  ta 
this  case. 

Mr.  Herschell  asked  for  the  costs  of  the  appeal  out  of  the  estate, 
on  the  ground  that  this  was  a  representative  case.  There  were 
several  other  purchasers  of  goods  in  the  same  circumstances,  and 
this  decision  would  save  expense  in  other  cases. 

Sir  W.  M.  James,  L.J. : — I  am  afraid  that  is  not  a  sufficient 
reason  for  departing  from  the  general  rule.  There  will  be  no  costs 
of  the  appeal. 

Solicitors :  Mr.  W.  W,  Wynne  ;  Messrs.  Chester,  TJrguliart,  &  Co. 
(1)  Law  Eep.  8  Cli.  520. 
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Ex  2)arte  JAMES.    In  re  CONDON.  L.  jj. 

1874 

Banhruptcy— Execution  Creditor — Notice  to  Sheriff  of  Petition  for  Liquidation 

— Neglect  of  Creditors  to  pass  Resolution — Subsequent  Petition  and  Adjudi-      July  10. 

cation  of  Banhruptcy — Bankruptcy  Act,  1869,  ss.  87, 125,  sub-s.  12 — Bank-   

ruptcy  Pules,  1870,  r.  267 — Mistake  of  Law,  Belief  against. 

A  creditor  levied  execution  on  his  debtor's  goods  for  a  debt  exceeding  £50, 
and  the  sheriff  seized  and  sold  them.  The  debtor  filed  a  petition  for  liquida- 
tion, and  served  notice  of  it  on  the  sheriff  before  the  sale.  Before  the  ex- 
piration of  fourteen  days  after  the  sale  the  first  meeting  of  the  creditors  was 
held,  but  no  resolution  was  passed.  The  sheriff  then,  after  the  expiration  of 
the  fourteen  days,  paid  the  proceeds  of  the  sale  to  the  execution  creditor. 
Afterwards  a  bankruptcy  petition  was  filed  by  another  creditor,  which  stated 
the  filing  of  the  petition  for  liquidation  and  the  failure  of  the  i^roceedings, 
and  the  debtor  was  adjudicated  bankrupt  under  this  petition.  The  trustee 
demanded  the  proceeds  of  the  sale  from  the  execution  creditor,  who  paid  them 
to  him,  believing  that  he  was  legally  entitled  to  them  : — 

IMdj  that  the  liquidation  proceedings  entirely  came  to  an  end  on  the 
failure  of  the  meeting  to  pass  a  resolution,  and  that  the  debtor  was  not 
adjudged  a  bankrupt  on  the  liquidation  petition  within  the  meaning  of  the 
87th  section  of  the  Bankruptcy  Act,  1869 ;  and  the  sheriff  was  therefore 
justified  in  paying  the  proceeds  of  the  sale  to  the  execution  creditor : 

Held,  also,  that  the  Court  had  jurisdiction  to  relieve  against  the  mistake 
of  law,  and  to  order  the  money  to  be  repaid  by  the  trustee  to  the  execution 
creditor. 

Proceedings  under  Eule  267  of  the  Bankruptcy  Pules,  1870,  for  adjudica- 
tion of  bankruptcy  based  upon  the  neglect  of  the  first  meeting  of  creditors 
to  pass  a  resolution  for  liquidation  or  composition,  must  be  commenced  by 
petition. 

This  was  an  appeal  from  a  decision  of  Mr.  Kegistrar  Boche, 
sitting  as  Chief  Judge  in  Bankruptcy. 

In  the  month  of  October,  1873,  E.  Bradshaiv  commenced  an 
action  in  the  Court  of  Queen's  Bench  against  John  Condon,  in 
which  he  obtained  judgment  for  his  debt  and  costs,  amounting  to 
£274  3s.  5d. 

On  the  15th  of  November,  1873,  Bradshaiv  sued  out  a  wTit  of 
fieri  facias  against  Condon,  and  on  the  17th  of  November  the 
Sheriff  of  Middlesex  took  possession  under  it  of  certain  goods  of  the 
Defendant's  at  Millwall. 

On  the  18th  of  November,  Condon  filed  a  petition  for  liquidation 
by  arrangement,  notice  of  which  was  served  on  the  sheriff  on  the 
22nd  of  November. 
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L.  JJ.        On  the  same  day  the  sheriff  sold  the  goods,  which  produced  a 
1874      net  sum  of  £142  15s.  6d. 
Exparfe  ^th  of  December  the  first  general  meeting  of  creditors 

James.  ]^qI^^  {3^^      resolution  was  passed  except  that  the  meeting 

Condon,    should  be  adjourned  till  the  16th  of  December. 

On  the  16th  of  December  neither  the  debtor  nor  his  solicitor 
was  present  at  the  adjourned  meeting,  and  no  resolution  was  passed 
by  the  creditors.  No  further  proceedings  were  taken  in  the 
liquidation. 

On  the  17th  of  December  the  sheriff  paid  Bradsliaw  the  sum  of 
£142  15s.  6d.,  which  he  had  retained  to  await  the  result  of  the 
petition  for  liquidation. 

On  the  19th  of  December  a  petition  for  adjudication  in  bank- 
ruptcy was  filed  by  another  of  Condons  creditors.  This  petition 
was  filed  under  Rule  267  of  the  Baiikriijptcy  Bides,  1870,  and  stated 
the  filing  of  the  petition  for  liquidation  by  arrangement,  and  that 
no  resolution  had  been  passed  at  the  meeting  of  creditors,  and  that 
no  other  proceedings  had  taken  place  under  the  petition  for 
liquidation. 

On  the  10th  of  January,  1874,  Condon  was  adjudicated  bank- 
rupt, and  Mr,  J.  E.  James  was  appointed  trustee  of  his  estate. 

Soon  after  the  appointment  of  the  said  trustee  the  solicitors  for 
the  trustee  threatened  Bradsliaw  with  proceedings  if  the  money 
received  by  him  from  the  sheriff  was  not  paid  over  to  the  trustee, 
and  on  the  23rd  of  February,  1874,  Bradshaw,  being  advised  that, 
according  to  the  law  as  then  laid  down,  he  would  have  no  defence 
against  such  proceedings,  paid  the  sum  of  £142  15s.  Qd,  to  the 
trustee. 

After  the  decision  of  the  case  oiEx  'parte  Villars  by  the  full  Court 
of  Appeal  (1),  Bradsliaw  applied  to  the  trustee  to  refund  the 
money,  and  the  matter  having  been  brought  before  the  Registrar, 
on  the  26th  of  June  he  made  an  order  to  that  effect.  From  this 
decision  the  trustee  appealed. 

Mr.  Tliesiger,  Q.C.,  and  Mr.  Cooler  Willis,  for  the  Appellant : — 
The  question  in  this  case  really  turns  upon  the  construction  of 
(1)  Ante,  p.  432. 
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the  clause  in  the  87th  section  of  the  BanJcruptcij  Act,  1869  (1),     L.  JJ. 
which  provides  that  in  cases  where  notice  of  a  bankruptcy  peti-  1874 
tion  has  been  served  on  the  sheriff,  if    the  trader  against  whom  ^^^^g 
the  petition  has  been  presented  is  not  adjudged  a  bankrupt  on  James. 
such  petition,  or  on  any  other  petition  of  which  the  sheriff,  high  Condon. 
bailiff,  or  other  officer,  has  notice,  he  may  deal  with  the  proceeds 
of  such  sale  in  the  same  manner  as  he  would  have  done  had  no 
notice  of  the  presentation  of  a  bankruptcy  petition  been  served 
on  him."    Under  the  125th  section  a  petition  for  liquidation  is 
for  this  purpose  equivalent  to  a  bankruptcy  petition;  and  we 
contend  that,  according  to  the  true  construction  of  this  section, 
the  debtor  has  in  this  case  been  adjudged  a  bankrupt  on  the 
petition  which  was  served  on  the  sheriff,  and  that  the  proceeds 
ought,  therefore,  not  to  have  been  paid  over  to  the  execution 
creditor.    The  proceedings  in  the  liquidation  were  still  pending : 
Ex  parte  Jeffery  (2) ;  and  it  was  the  duty  of  the,  sheriff  to  keep 
the  proceeds  beyond  the  fourteen  days  until  he  was  able  to  see, 
not  only  that  the  liquidation  would  not  proceed,  but  that  no  bank- 
ruptcy would  arise  out  of  it.    In  the  present  case  bankruptcy  has 
resulted  from  the  liquidation,  for  the  Court  made  the  order  for 
adjudication  under  Eule  267  of  the  Bankruptcij  Bules,  1870  (3), 
based  upon  the  neglect  of  the  creditors  to  pass  any  resolution ;  and 

(1) 32 &  33 Vict. c. 71,  s.  87:  "Where  the  petition  has  been  presented  is  not 

the  goods  of  any  trader  have  been  taken  adjudged  a  bankrupt  on  such  petition, 

in  execution  in  respect  of  a  judgment  or  on  any  other  petition  of  which  the 

for  a  sum  exceeding  fifty  pounds,  and  sheriff,  high  bailiff,  or  other  officer  has 

sold,  the  sheriff,  or  in  case  of  a  sale  notice,  he  may  deal  with  the  proceeds 

under  the  direction  of  the  County  of  such  sale  in  the  same  manner  as  he 

Court,  the  high  bailiff,  or  other  officer  would  have  done  had  no  notice  of  the 

of  the  County  Court,  shall  retain  the  presentation  of  a  bankruptcy  petition 

proceeds  of  such  sale  in  his  hands  for  a  been  served  on  him." 
period  of  fourteen  days,  and  upon  notice        (2)  Law  Eep.  17  Eq.  61. 
being  served  on  him  within  that  period        (3)  Bankruptcy  Bules,  1870,  r.  267  : 

of  a  bankruptcy  petition  having  been  "  In  the  event  of  any  neglect  on  the 

pr  esented  against  such  trader,  shall  part  of  the  creditors  to  pass  such  reso- 

hold  the  proceeds  of  such  sale,  after  lution,  the  Court  may  on  the  applica- 

deducting  expenses,  on  trust  to  pay  the  tion  of  any  of  the  creditors,  and  after 

same  to  the  trustee  ;  but  if  no  notice  notice  to  the  debtor,  make  an  order  of 

of  such  petition  having  been  presented  adjudication  against  the  debtor,  or 

be  served  on  him  within  such  period  of  direct  the  bankruptcy  to  be  proceeded 

fourteen  days,  or  if  such  notice  having  with,  as  the  case  may  be." 
been  served  the  trader  against  whom 
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In  re 

QONDON. 


it  had  also  power  to  make  the  order  under  the  Bankrui:>tcy  Act, 
1869,  s.  125,  sub-s.  12  (1).  For  this  purpose,  no  petition  in  bank- 
ruptcy was  necessary ;  it  would  have  been  sufficient  to  give  the 
Court  notice  of  the  failure  of  the  liquidation  proceedings;  Ex 
j^arte  Fage  (2) ;  Ex  j^arte  Mylne  (3). 

We  also  contend,  even  if  the  Court  should  be  against  us  on 
the  construction  of  the  Act,  that  the  money  having  been  paid  to 
the  trustee  voluntarily,  under  a  mistake  of  law,  cannot  now  be 
recovered  from  him.  The  trustee  is  not  an  officer  of  the  Court, 
but  the  representative  of  the  general  body  of  the  creditors,  and  he 
did  not  receive  the  money  from  the  execution  creditor  virtute 
officii,  but  simply  as  such  representative  :  Brisbane  v.  B acres  (4) ; 
Steele  v.  Williams  (5). 

Mr.  Be  Gex,  Q.C.,  and  Mr.  Finlay  Knight,  for  the  execution 
creditor : — 

The  debtor  cannot  be  said,  in  any  sense,  to  have  been  adjudged 
a  bankrupt  on  the  liquidation  petition.  The  proceedings  in  liqui- 
dation were  entirely  at  an  end.  The  meeting  had  come  to  a  con- 
clusion without  passing  any  resolution,  and  there  could  be  no 
fresh  first  meeting.  Ex  jparte  Cobh  (6),  and  it  was  impossible  that 
anything  further  could  be  done  under  it.  The  petition  in  bank- 
ruptcy was  a  totally  new  proceeding ;  it  is  true  that  the  petition 
recited  the  petition  for  liquidation,  but  that  was  because  the  filing 
of  the  petition  was  the  act  of  bankruptcy  .on  which  the  bank- 
ruptcy petition  was  founded :  In  re  Jones  (before  C.  J.  Bacon, 
Feb.  25,  1870);  Ex  parte  Buignan  (7).  It  could  never  have 
been  intended  by  the  Legislature  that  after  the  sheriff  knew  that 
the  liquidation  proceedings  had  failed  he  should  keep  the  money 
for  six  months  to  see  whether  a  bankruptcy  petition  would  be 


(1)  32  &  33  Yict.  c.  71,  s.  125,  sub-s. 
12  :  "  If  it  appear  to  the  Court  on  satis- 
factory evidence  that  the  liquidation 
by  arrangement  cannot,  in  consequence 
of  legal  difficulties,  or  of  there  being  no 
trustee  for  the  time  being,  or  for  any 
sufficient  cause,  proceed  without  injus- 
tice or  undue  delay  to  the  creditors  or 
to  the  debtor,  the  Court  may  adjudge 


the  debtor  a  bankrupt,  and  proceedings 
may  be  had  accordingly." 

(2)  25  L.  T.  (N.S.)  716. 

(3)  Eoche  and  Hazlitt's  Law  and 
Practice  of  Bankruptcy,  2nd  Ed.  p.  493. 

(4)  5  Taunt.  143,  151. 

(5)  8  Ex.  625. 

(6)  Law  Eep.  8  Ch.  727. 

(7)  40  L.J.  (Bkcy.)  68. 
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founded  upon  tlie  act  of  bankruptcy  committed  by  filing  the  peti-      L.  JJ. 
tion  for  liquidation.    The  Bankruptcy  Act,  1869,  s.  125,  sub-s.  12,  1874 
has  no  application  to  a  case  where  no  resolution  at  all  has  been    j^y,  parte 
come  to,  and  where  therefore  the  liquidation  proceedings  are  at  an  James. 
end.  The  sheriff  was  therefore  justified  in  paying  the  money  to  the  coxdon. 
execution  creditor :  Ex  parte  Villars  (1). 

Then  with  respect  to  the  second  point,  we  contend  that  the 
trustee  is  an  officer  of  the  Court,  and  is  bound  to  administer  the 
money  in  his  hands  according  to  the  principles  of  the  law  of 
bankruptcy.  By  the  20th  section  of  the  Bankruptcy  Act,  1869, 
he  is  placed  in  the  same  position  as  a  receiver  of  the  Court  of 
Chancery.  But  independently  of  the  nature  of  the  office  of  the 
trustee,  the  rule  that  relief  cannot  be  given  for  a  mistake  of  law 
Las  never  been  considered  by  the  Court  of  Chancery  an  inflexible 
rule,  and  has  been  departed  from  in  cases  where  manifest  injustice 
would  result  from  it :  Be  Saxon  Life  Assurance  Society  (2) ;  Stone 
V.  Godfrey  (3). 

Mr.  Thesiger,  in  reply. 


Sir  W.  M.  James,  L.J.:-— 

I  am  of  opinion  that  the  order  of  the  Kegistrar  must  be 
affirmed.  I  adhere  to  the  opinion  which  I  expressed  in  Ex  parte 
Villars,  that  the  rights  of  an  execution  creditor  ought  to  be 
respected  except  so  far  as  the  Act  of  Parliament  has  expressly 
interfered  with  them.  In  levying  his  execution,  he  has  only  done 
what  he  had  a  right  to  do,  and  he  is  entitled  to  enjoy  the  proceeds 
of  it  unless  he  is  restrained  from  so  doing  by  the  Act.  The  onus 
of  proof  is  thrown  on  those  who  desire  to  shew  that  he  ought  not 
to  reap  the  fruits  of  his  execution. 

In  this  case  it  is  impossible  to  say  that  the  adjudication  of  bank- 
ruptcy was  made  on  any  petition  of  which  the  sheriff  had  notice 
before  he  paid  the  money  to  the  execution  creditor.  If  before  the 
proceedings  in  liquidation  had  failed  another  petition  had  been 
presented  before  the  money  had  been  paid  over  by  the  sheriff,  it 
would  have  been  a  different  case.    But  the  result  of  what  took 

(1)  Ante,  p.  432.  (2)  2  J.  &  H.  408. 

(3)  5  D.  M.  &  G.  76. 
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t.  J  J.  place  at  the  meeting  of  the  16  th  of  December  was,  that  the  pro- 
1874      ceedings  under  the  petition  for  liquidation  came  hopelessly  to  an 

Ex  parte  Tliere  was  nothing  in  the  nature  of  a  resolution,  nothing 

James,     ^j^^^  could  result  in  the  appointment  of  a  trustee.    Any  creditor 

Condon,  might,  if  he  had  chosen  to  do  so,  have  presented  a  petition  for 
adjudication  within  the  fourteen  days,  and  thus  have  intercepted 
the  right  of  the  execution  creditor ;  but  this  was  not  done,  and  I 
think  therefore  that  the  sheriff  was  justified  in  paying  over  the 
money,  and  that  the  execution  creditor  was  entitled  to  keep  the 
proceeds  of  the  sale. 

With  regard  to  the  other  point,  that  the  money  was  voluntarily 
paid  to  the  trustee  under  a  mistake  of  law,  and  not  of  fact,  I 
think  that  the  principle  that  money  paid  under  a  mistake  of  law 
cannot  be  recovered  must  not  be  pressed  too  far,  and  there  are 
several  cases  in  which  the  Court  of  Chancery  has  held  itself  not 
bound  strictly  by  it.  I  am  of  opinion  that  a  trustee  in  bankruptcy 
is  an  of&cer  of  the  Court.  He  has  inquisitorial  powers  given  him 
by  the  Court,  and  the  Court  regards  him  as  its  officer,  and  he  is  to 
hold  money  in  his  hands  upon  trust  for  its  equitable  distribution 
among  the  creditors.  The  Court,  then,  finding  that  he  has  in  his 
hands  money  which  in  equity  belongs  to  some  one  else,  ought  to 
set  an  example  to  the  world  by  paying  it  to  the  person  really 
entitled  to  it.  In  my  opinion  the  Court  of  Bankruptcy  ought  to 
be  as  honest  as  other  people.  The  appeal  must  be  dismissed,  but 
without  costs. 


Sir  G.  Melltsh,  L.J. : — 

I  am  of  the  same  opinion.  This  case  cannot,  in  principle,  be 
distinguished  from  Ex ^parte  Villars  (1)  as  to  the  construction  of  the 
87th  section.  Although  a  petition  for  adjudication  is  alone  men- 
tioned in  it,  it  must  be  understood,  under  sect.  125,  to  apply 
equally  to  a  petition  for  liquidation  by  arrangement,  and  therefore 
it  must  be  read  as  if  a  petition  for  liquidation  had  been  men- 
tioned in  it.  When,  therefore,  the  sheriff  has  received  notice  of  a 
liquidation  petition  having  been  filed,  he  is  bound  to  keep  the 
proceeds  of  the  sale  beyond  the  fourteen  days,  until  he  knows 


(1)  A7,te,  p.  432. 


VOL.  IX.]  CHANCERY  APPEALS.  615 

whether  the  proceedings  under  the  petition  have  come  to  an  end  L.  jj. 
or  not.  The  question  is,  therefore,  what  in  the  case* of  proceedings  1874 
in  liquidation  corresponds  to  an  adjudication  in  bankruptcy?  The  Ex^tIq 
87th  section  says  in  effect  that  the  sheriff  is  to  keep  the  proceeds  J^^es. 
of  the  sale  until  he  has  ascertained  whether  the  debtor  against  Condon. 
whom  the  bankruptcy  petition  has  been  presented  is  or  is  not 
adjudicated  bankrupt  on  that  petition  or  any  other  petition  of 
which  the  sheriff  has  notice ;  and,  by  the  125th  section,  the  ap- 
pointment of  a  trustee  under  a  liquidation  petition  is  made  equiva- 
lent to  an  adjudication  in  bankruptcy.  I  am  of  opinion  that  when, 
on  the  16th  of  December,  the  creditors  dispersed  without  coming 
to  any  resolution,  all  proceedings  under  the  liquidation  came  to  an 
end,  and  it  became  impossible,  under  that  petition,  that  a  trustee 
should  be  appointed.  But  it  is  contended  that,  although  it  was 
impossible  that  a  trustee  should  be  appointed,  it  was  possible  for 
the  debtor  to  be  adjudicated  bankrupt  on  the  declaration  of  in- 
solvency contained  in  the  petition  for  liquidation,  and  that  the 
sheriff  ought  to  have  kept  the  proceeds  of  the  sale  until  he  had 
seen  whether  this  would  be  done  or  not.  In  my  opinion  it  would 
be  a  very  inconvenient  construction  to  put  upon  the  87th  section. 
The  effect  would  be,  that  the  sheriff  would  have  to  keep  the 
money  for  six  months,  because,  at  any  time  within  that  period,  a 
bankruptcy  petition  founded  on  the  liquidation  petition  might  be 
presented  against  the  debtor.  It  was  argued  that  the  267th  rule 
only  requires  that  notice  shall  be  given  to  the  Court,  and  not  that 
a  petition  shall  be  filed  in  the  event  of  neglect  on  the  part  of  the 
creditors  to  pass  a  resolution  for  liquidation.  But  I  think  that  it 
is  not  competent  to  the  Court  to  apply  the  General  Kules  in  such 
a  way  as  to  take  away  from  an  execution  creditor  the  rights  given 
him  by  the  Act  of  Parliament,  and  that,  according  to  the  true 
construction  of  the  125th  section,  it  was  not  contemplated  that  a 
debtor  who  has  filed  a  liquidation  petition  should  be  adjudicated 
bankrupt  on  the  petition  for  liquidation  without  a  petition  in  bank- 
ruptcy, unless  the  case  came  within  the  12th  sub-section  of  that 
section.  Whether,  under  that  sub-section,  the  debtor  could  be 
adjudicated  bankrupt  without  a  petition  in  bankruptcy,  it  is  not 
necessary  now  to  decide,  because  it  appears  to  me  that  that  sub- 
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L.  JJ.  section  only  applies  to  cases  in  which  the  creditors  have  passed  a 
1874      resolution  and  made  some  progress  in  the  liquidation.    The  Chief 

Ex  parte  J^dge  has  very  properly  decided  that  an  application  under  the 
James.     167th  rule  must  be  made  by  petition.  At  any  rate,  in  my  opinion, 

€oNDON.  execution  creditor  cannot  have  his  rights  taken  away  by  the 
Kules. 

I  am  therefore  of  opinion,  consistently  with  Ex  jparte  Villars  (1), 
that  as  soon  as  the  prosecution  of  the  proceedings  in  liquidation 
became  impossible,  the  sheriff,  having  no  notice  of  any  other 
petition,  was  justified  in  paying  over  the  money  to  the  execution 
creditor,  and  that  it  cannot  be  recovered  from  him. 

With  respect  to  the  second  point,  namely,  the  payment  of  the 
money  to  the  trustee  under  a  mistake  of  law,  I  entirely  agree  with 
the  observations  of  the  Lord  Justice. 

I  also  agree  that  the  appeal  should  be  dismissed  without  costs. 

Mr.  Thesiger  asked  that  the  costs  of  the  trustee  might  be  paid 
out  of  the  estate. 


Sir  W.  M.  James,  L.J. 

You  must  make  that  application  to  the  Kegistrar.  It  appears  to 
me  a  suitable  case  for  the  trustee  to  have  his  costs  out  of  the 
estate,  but  it  is  not  our  practice  to  make  such  an  order. 

Solicitors  for  the  Appellant :  Messrs.  Chorley  &  Cravjford. 
Solicitors  for  the  Kespondent :  Messrs.  Bavenscroft  &  Hills, 


(1)  Ante,  p.  432. 
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Ex  ^arie  EOWAN.   In  re  KIDDELL. 

Baiihruplcy — Debtor''s  Sumrnons — Affidavit  denyiiKj  Debt — Banhrujptcy  Ad, 
1869,  s.  1— Bankruptcy  Rules,  1870,  r.  22,  F(yrm  8. 

A  trader,  wlio  had  been  served  with  a  debtor's  summons  caUing  on  him  to 
pay  a  debt  of  £3168,  filed  an  affidavit  in  Form  No.  8  in  the  Schedule  to  the 
Bankruptcy  Rules,  1870,  denying  "that  he  was  indebted  in  the  amount 
claimed  in  the  summons."  At  the  hearing  of  the  summons,  the  debtor  ad- 
mitted that  he  was  indebted  to  the  amount  of  £650,  but  denied  any  further 
liability ; — 

IMdy  that  although  the  form  of  the  affidavit  was  not  consistent  with  the 
7th  section  of  the  Bankruptcy  Act,  1869,  yet  as  it  was  in  the  form  given  in 
the  Schedule  it  was  sufficient ;  but  that  as  there  was  a  honu  fide  dispute  the 
summons  ought  not  to  have  been  dismissed,  but  ought  to  have  been  suspended, 
without  security,  till  the  creditor  had  established  his  claim  in  an  action  at 
law. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar  Eazliti, 
sitting  as  Chief  Judge  in  Bankruptcy. 

In  the  latter  part  of  the  year  1873,  Mr.  J,  I).  Kiddell,  a 
merchant  in  London,  employed  Messrs.  Eowan,  Croft,  (&  Co.,  ship- 
wrights at  Liver j^ool,  to  repair  a  ship  named  the  Laura  Ann. 
On  the  4th  of  February  Rowan,  Croft,  &  Co.  made  an  estimate 
of  the  probable  amount  of  the  repairs,  which  they  placed  at 
£1650,  to  which  Kiddell  agreed,  and  he  afterwards  paid  two  sums, 
amounting  together  to  £1000,  on  account  of  the  repairs. 

The  repairs,  however,  turned  out  more  extensive  than  was  anti- 
cipated, and  ultimately  Bowan,  Croft,  &  Co.  sent  in  a  claim  for 
£3168  Is.  bd.,  exclusive  of  the  £1000  already  paid. 

Kiddell  having  refused  to  pay  this  amount,  Bowan,  Croft,  &  Co. 
brought  an  action  for  the  sum  of  £3168  Is.  M.  in  the  Court 
of  Exchequer,  and  also,  on  the  8th  of  May,  1874,  sued  out  a 
debtor's  summons  in  bankruptcy  for  the  same  amount. 

On  the  14tli  of  May  Kiddell  filed  an  affidavit  in  answer  to  the 
debtor's  summons  in  the  Form  No.  8  of  the  Schedule  of  Forms 
annexed  to  the  Ban7cru;ptcy  Rules,  1870,  in  which  he  swore  that 
he  was  not  indebted  to  W.  H.  Bowan  and  B.  Croft  in  the  amount 
of  the  sum  claimed  in  the  summons."  When  the  summons  came 
on  for  hearing  Kiddell  admitted  that  he  was  indebted  to  the 
amount  of  £650,  but  denied  his  liability  for  the  rest  of  the  claim. 

Vol.  IX.  3  B  1 


L.  J.  J. 

1874 
June  19. 
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L.  J.  J. 

1874 

Ex  parte 
Rowan. 

In  re 

KlDDELL. 


Under  these  circumstances  the  Kegistrar  dismissed  the  sum- 
mons, and  the  creditors  appealed  from  the  decision. 

Mr.  W.  G.  GuUij,  for  the  Appellants  :— 

The  affidavit  denying  the  debt  was  insufficient.  The  debtor 
ought  not  merely  to  deny  that  he  is  indebted  in  the  amount 
claimed  in  the  summons,  he  ought  either  to  swear  that  he  is  not 
indebted  at  all,  or  else  that  he  is  not  indebted  in  such  a  sum 
as  would  support  the  summons,  that  is,  a  sum  not  less  than  £50. 
This  is  clearly  the  meaning  of  the  7th  section  of  the  Bankru^ictj 
Ad,  1869  (1) ;  and  although  Kule  22  of  the  Banlruijtcij  Bides, 
1870  (2),  and  the  corresponding  form,  No.  8,  in  the  Schedule  have 
the  words  "not  so  indebted"  and  "not  indebted  in  the  sum 
claimed,"  those  words  must  be  read  so  as  not  to  contradict  the 
section  of  the  Act.  It  would  be  most  unreasonable  if  a  debtor 
could  take  advantage  of  the  fact  of  a  creditor  claiming  a  few 
shillings  too  much  to  have  the  summons  entirely  dismissed.  But 
even  if  the  affidavit  is  right  in  form,  the  Kegistrar  did  not  exercise 
his  discretion  properly  in  dismissing  the  summons  entirely.  The 
debtor  admitted  that  a  certain  sum  was  due,  and  the  summons 
ought  therefore  to  have  been  suspended  and  security  given  till 
the  action  had  been  tried. 

Mr.  Be  Gex,  Q,0.,  and  Mr.  Clement  Eiggins,  for  the  debtor : — ■ 
The  affidavit  was  not  informal,  for  it  was  in  Form  No.  8,  which 


(1)  Sect.  7  of  32  &  33  Vict.  c.  71, 
enacts  that  "Any  debtor  served  with 
a  debtor's  summons  may  apply  to 
the  Court  in  the  prescribed  manner 
and  within  the  prescribed  time  to  dis- 
miss such  summons  on  the  ground 
that  he  is  not  indebted  to  the  creditor 
serving  such  summons,  or  that  he  is 
not  indebted  to  such  amount  as  will 
justify  such  creditor  in  presenting  a 
bankruptcy  petition  against  him,  and 
the  Court  may  dismiss  the  summons 
with  or  without  costs  if  satisfied  with 
the  allegations  made  by  the  debtor, 
or  it  may,  upon  such  security  (if  any) 
being  given  as  the  Court  may  require 
for  payment  to  the  creditor  of  the 
debt  alleged  by  him  to  be  due  and  the 


costs  of  establishing  such  debt,  stay  all 
proceedings  on  the  summons  for  such 
time  as  will  be  required  for  the  trial  of 
the  question  relating  to  such  debt." 

(2)  Rule  22  of  the  Bankruptcy  JRiilcs, 
1870,  is  as  follows  :~"  There  shall  be 
indorsed  on  the  debtor's  summons,  in 
addition  to  an  intimation  of  the  con- 
sequences of  neglect  to  comply  with 
the  requisitions  of  the  summons,  a 
notice  to  the  debtor  that  if  he  disputes 
the  debt  and  desires  to  obtain  the  dis- 
missal of  the  summons,  he  must  file 
an  affidavit  with  the  Registrar  within 
seven  days  in  the  case  of  a  trader,  and 
three  weeks  in  the  case  of  a  non-trader, 
stating  that  he  is  not  so  indebted,  or 
only  so  to  a  less  amount  than  £50." 
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strictly  follows  the  22ncl  rule.  This  form  of  afQdavit  has  never 
before  been  objected  to,  nor  is  it  unreasonable ;  for  the  process 
of  debtor's  summons  was  meant  for  a  test  of  insolvency,  and  it 
was  never  intended  that  it  should  be  used  where  there  is  a  hond 
fide  dispute  about  the  amount  of  a  mercantile  debt  like  the 
present.  If  the  creditor  knows  that  there  is  a.  dispute  about  the 
amount,  he  ought  to  take  out  the  summons  for  such  sum  as  ho 
believes  the  debtor  cannot  deny :  Olclfield  v.  Bodd  (1). 

The  Eegistrar  exercised  a  sound  discretion  in  this  case.  At  all 
events  it  is  not  a  case  in  which  security  ought  to  be  required,  and 
if  the  summons  is  merely  suspended  without  security,  the  creditor 
will  be  in  no  better  position  than  he  is  now.  It  is  therefore  the 
fairest  course  in  such  a  case  to  dismiss  the  summons. 


L.  J.  J. 
1874 


Ex  jjarte 

EOWAX. 

In  re 

KlDDELL. 


Mr.  Gully,  in  reply. 


Sir  W.  M.  James,  L.J.  :— 

I  am  of  opinion  that  the  Registrar  would  have  done  better  in 
this  case  if  he  had  simply  adjourned  the  summons,  leaving  the 
creditor  to  take  such  proceedings  as  he  might  be  advised.  The 
objection  is  rather  a  formidable  objection  to  the  form  of  tlie 
debtor's  affidavit,  and  it  is  very  difficult  indeed  to  reconcile  that 
form  wdth  the  language  of  the  Act  of  Parliament.  No  doubt 
attention  will  be  drawn  to  it  now,  and  some  attempt  made  under 
the  approaching  changes  in  Bankruptcy  to  make  the  Forms 
and  the  Rules  and  the  Act  of  Parliament  more  harmonious.  It 
is  certainly  very  desirable  that  the  form  should  be  set  right. 
But  the  form  is  the  form  that  has  been  in  use  ever  since  the  Act 
came  into  operation.  It  is  a  printed  form,  and  the  debtor  used 
that  form,  and  took  it  before  the  Registrar,  and  therefore  I  think 
the  Registrar  was  quite  right  in  saying  he  had  a  loms  standi  to 
apply  for  a  dismissal  of  the  summons. 

I  do  not  think,  having  regard  to  the  Act  of  Parliament  and  the 
Rules,  that  it  is  absolutely  essential  that  the  Registrar  should  be 
satisfied  that  every  farthing  of  the  debt  claimed  in  the  summons 
is  due,  and  that  the  debtor's  summons  must  fail  if  that  is  not 
proved.  I  do  not  think  that  has  been  the  practice,  and  I  do  not 
think  it  would  be  consistent  with  the  Act  of  Parliament,  because. 

(1)  8  Ex.  578. 
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L.  J.  J. 
1874 

Ex  parte 

KOWAN. 

In  re 

KlDDELL. 


according  to  Form  No.  19,  the  bond  that  is  required  to  be  given 
is  a  bond  for  "  such  sum  as  shall  be  recovered,"  and  by  sect.  9  of 
the  Act  the  debtor  is  to  give  such  security  as  the  Court  may 
require  for  "  any  debt  which  may  be  established  against  him  in 
due  course  of  law." 

It  appears  to  me  that  in  allowing  the  summons  to  stand  over 
for  the  trial  no  harm  will  be  done  to  the  debtor,  because  it 
does  not  necessarily  result  in  bankruptcy  if  an  adjournment  takes 
place.  It  is  always  competent  for  the  debtor,  if  the  verdict  is 
found  against  him,  to  get  rid  of  the  summons  by  paying  the 
debt.  If  security  is  given  by  way  of  bond,  then  the  obligors  of  the 
bond  have  to  satisfy  the  terms  of  the  bond,  and  pay  the  amount. 
If  no  security  is  required  either  by  bond  or  otherwise,  then  in 
that  case  the  debtor  has  simply  to  pay  the  debt  before  any  pro- 
ceedings upon  the  summons  are  taken  to  adjudge  him  a  bankrupt. 
In  the  present  case  there  is  a  hondfide  dispute.  There  is  a  heavy 
claim  of  £4000  for  a  debt  which  the  creditor  had  originally  esti- 
mated at  £1650.  It  would  be  for  the  jury  to  decide  whether  there 
was  any  alteration  in  the  circumstances  by  which  the  liability  was 
enlarged,  or  whether  there  was  a  bargain  for  £1650  or  a  bargain 
to  do  the  repairs  for  a  reasonable  price ;  and  there  being  that  lond 
fide  dispute  between  the  parties  as  to  the  amount  of  the  debt,  I 
think  that  the  Eegistrar  was  quite  right  in  not  requiring  any 
security  for  it.  I  think  at  the  same  time  it  would  have  been  right 
to  have  allowed  the  whole  matter  to  stand  over  to  see  what  a  jury 
would  say  with  regard  to  the  amount,  and  when  the  jury  had 
determined  that  question,  such  further  proceedings  might  be 
taken  as  the  parties  might  be  advised. 

I  think  the  creditors  would  have  been  better  advised  if  they 
had  confined  their  summons  to  the  £650.  I  agree  with  Mr.  De 
Gex  that  it  is  not  quite  the  object  of  these  provisions  of  the  Banh- 
ruptcy  Act  J  when  there  is  a  lond  fide  dispute  between  the  parties, 
to  try  a  question  whether  £600  or  £3000  is  due,  but  the  Act  of 
Parliament  does  not  enable  me  to  dispose  of  the  case  on  that 
ground.  Therefore  the  order  will  be  varied  by  staying  the  proceed- 
ings witliout  security. 


Solicitors:  Messrs.  Cunlife  &  Beaumont;  Messrr^,  Gamlen  d; 
Son, 
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m  :parte  LOVERING.   In  re  JONES  (No.  2).  L.  J.  J. 

Banhruptcy — Order  and  Disposition — Beputed  Otoner — Goods  sold  and  tahn  J^J[J 

lach  on  hire—Bankruptcij  Act^  1869,  s.  15,  sub-s.  5.  June  19,  2G. 

A  draper  in  London y  being  the  owner  of  household  furniture  which  was 
in  his  dwelling-house  and  shop,  signed  a  written  agreement  by  which  he 
sold  the  furniture  to  a  furniture  dealer  and  hired  it  back  at  a  rent  of  12s.  6^/. 
a  week.  He  remained  in  the  use  and  occupation  of  the  furniture  under  the 
agreement  for  more  than  four  years,  and  then  filed  a  petition  for  liquidation, 
under  which  a  trustee  was  appointed : — 

Eeldy  that  the  furniture  was  in  the  order  and  disposition  of  the  debtor  as 
the  reputed  owner  at  the  commencement  of  the  liquidation,  and  that  the 
trustee  was  entitled  to  it. 

Lingham  v.  Biggs  (1)  and  Lingard  v.  Messiter  (2)  followed. 

Ex  parte  Wathins  (3)  distinguished. 

This  was  an  appeal  from  a  decision  of  Mi*.  Registrar  Spring 
Rice,  sitting  as  Chief  Judge  in  Bankruptcy. 

Mr.  E,  Jones  was  a  draper  carrying  on  business  at  Nos.  36,  38, 
and  42,  Fulham  Boady  Kensington, 

By  an  agreement  dated  the  30th  of  July,  1869,  and  made 
between  E,  Jones,  of  the  one  part,  and  G.  J.  Rooh,  a  house  agent 
in  King's  Road,  of  the  other  part,  E.  Jones  agreed  to  sell  certain 
household  furniture  in  his  houses  and  shop,  specified  in  the  schedule 
(not  including  any  shop  fixtures),  for  £192  12s.  6cZ. ;  and  it  was 
further  agreed  that  Jones  should  remain  in  possession  of  the 
furniture,  paying  for  the  hire  of  it  12s.  6d  a  week. 

Under  this  agreement  Jones  remained  in  possession  of  the 
furniture  until  the  27th  of  November,  1873,  when  he  filed  a  peti- 
tion for  liquidation  by  arrangement,  which  was  agreed  to  by  the 
requisite  majority  of  his  creditors,  and  Mr.  Lovering  was  appointed 
trustee  of  his  estate. 

The  trustee  claimed  the  furniture  on  behalf  of  the  creditors,  on 
the  ground  that  it  was  in  the  order  and  disposition  of  the  debtor 
at  the  commencement  of  the  liquidation  by  the  consent  of  the  true 
owner,  within  the  15th  section  of  the  Banhriijptcy  Act,  1869.  The 
Registrar  refused  to  admit  the  claim,  and  the  trustee  appealed 
from  the  decision. 


(1)  1  B.  &  P.  82.  (2)  1  B.  &  C.  308. 

(3)  Law  Bep.  8  Ch.  520. 
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Mr.  Be  Gex,  Q.O.  (Mr.  Bobertson  Griffiths  with  him),  for  the 
Appellant : — 

The  authorities  are  distinctly  in  .favour  of  the  presumption  that 
where  goods  originally  belonged  to  a  debtor,  and  he  parts  with 
them  to  another  person,  but  remains  in  possession  of  them  till 
his  bankruptcy,  the  goods  are  in  the  order  and  disposition  of  the 
bankrupt :  Z/m^7iam  y.  Biggs  (1);  Lingard  v.  Messiter  (2);  Ex 
parte  Castle  (3).  The  only  exception  that,  is  made  is  when  a 
special  custom  is  proved;  but  there  has  been  no  proof  of  any  custom 
existing  among  drapers  to  hire  furniture  instead  of  buying  it. 

Mr.  Winshw,  Q.C.  (Mr.  T.  Brett  with  him),  for  Boole '.-^ 

The  authorities  cited  are  old  cases  which  were  decided  before  the 
question  of  order  and  disposition  had  received  so  much  considera- 
tion as  has  been  lately  given  to  it,  particularly  on  the  point  ,of 
the  goods  continuing  in  the  possession  of  the  vendor.  The  later 
cases  are  in  our  favour,  for  they  shew  that  the  Court  will  take  into 
account  not  merely  the  custom  of  a  particular  trade,  but  the  ordi- 
nary usages  of  persons  engaged  in  business:  Hamilton  v.  Bell  (4) ; 
Ex  parte  WatJdns  (5).  It  has  been  decided  that  the  law  of  re- 
puted ownership  does  not  apply  in  an  ordinary  case  to  hired  furni- 
ture, Ex  parte  Emerson  (6),  because  the  custom  of  hiring  and 
letting  furniture  is  well  known ;  and  it  can  make  no  difference 
that  the  furniture  originally  belonged  to  the  person  who  hires  it, 
for  that  is  a  fact  not  knowm  to  the  w^orld,  and  which,  therefore, 
could  have  no  effect  on  his  credit.  It  is  not  obligatory  on  us  to 
give  evidence  of  the  custom,  the  onus  is  on  the  trustee  to  make  out 
tlie  reputed  ownership :  Slirvhrole  \.  Sussams  (7);  Jar  man  v. 
Woolloton  (8) ;  Priestly  v.  Pratt  (9) ;  AsMoii  v.  Blachshaw  (10). 

Mr.  Be  Gex,  in  reply. 

8tr  W.  M.  James,  L.J. 

In  tliis  case  the  debtor  was  a  draper  carrying  on  business, 
apparently  in  an  extensive  way,  at  Nos.  36,  38,  and  42,  in  the 


(1)  1  B.  &  P.  82, 

(2)  1  B.  &  0.  308. 
3M.  D.  &D.  117. 

(4)  10  Ex.  5-45. 

(5)  Law  Pep.  8  Ch.  520', 


(6)  41  L.  J.  (Bkcy.)  20. 

(7)  16  C.  B.  (N.S.)  452. 

(8)  3  T.  P.  G18. 


(9)  Law  Ro]).  2  Ex.  101. 
(10)  Ibid.  0  Ef|.  510. 
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Fulham  Boad,  and  he  had  the  usual  living  rooms  above  and  under     L.  J.  J. 
the  trade  part  of  the  houses.    He  was  possessed  of  the  furniture  1874 
of  those  roolns,  which  were  furnished  in  the  ordinary  way,  pro-     Ex  parte 
bably,  in  which  it  may  be  supposed  a  reputable  tradesman's  house  Lovertng, 
is  furnished.    On  the  30th  of  July,  1869,  he  entered  into  an  jones. 
agreement  with  the  Kespondent  to  sell  him  the  whole  of  that  C^^^) 
furniture,  taking  it  back  upon  terms  of  hiring  at  12s.  6d.  per  week. 
That  agreement,  apparently,  was  known  only  to  the  debtor  and 
to  the  Kespondent,  and  under  that  agreement  the  debtor  con- 
tinued in  possession,  and  having  the  wear  and  tear  of  the  furni- 
ture, and,  I  suppose,  occasionally  breaking  the  glass  and  other 
things  of  a  fragile  nature,  upon  that  agreement,  up  to  and  at  the 
time  of  his  liquidation,  because  the  things  were  in  the  rooms  at 
that  time.    Then  a  question  arose  in  the  liquidation  between  the 
trustee  and  the  Kespondent,  Mr.  Book,  as  to  whether  these  goods 
were  in  the  reputed  ownership  of  the  debtor  or  not,  so  as  to  pass 
to  his  trustee.    The  Kegistrar,  when  the  case  came  before  him, 
was  of  opinion  that  they  had  not  so  passed,  and  hence  this  appeal, 
which  was  argued  before  me,  sitting  alone,  this  day  Aveek,  by  Mr. 
Ve  Gex  on  one  side  and  Mr.  Winsloiv  on  the  other,  who  argued  it 
with  a  commendable  brevity,  and  therefore  with  corresponding 
force  and  clearness ;  on  each  side  there  were  only  a  few  cases 
cited,  and  therefore  they  were  relevant  and  important  cases. 

The  argument  in  substance  presented  to  the  Court  by  Mr.  De 
Gex  was  this,  that  if  those  facts,  as  I  have  stated  them,  had  been 
stated  to  anybody  upon  a  petition  thirty  or  forty,  or  even  twenty 
years  ago,  there  would  not  have  been  the  slightest  hesitation  what- 
ever in  answering  the  case  in  the  affirmative,  that  the  goods  were 
in  the  reputed  ownership  of  the  bankrupt ;  and  Mr.  De  Gex  said, 
if  he  had  been  pressed  for  any  authority  upon  the  subject,  or  for 
the  purpose  of  shewing  that  any  principle  had  been  established, 
he  would  have  referred  to  the  case  of  Lingliam  v.  Biggs  (1)  and  to 
the  case  of  Lingard  v.  Messiter  (2),  as  containing  the  principle  and 
giving  unanswerably  the  reasons  for  so  holding ;  and  that  he  would 
also  have  referred  to  the  language  of  Mr.  Justice  Bailey  and  Mr. 
Justice  Holroydy  particularly  in  the  latter  case,  as  being  unques- 
tionable and  conclusive  authority  upon  the  point.  Mi\  Wineloiv 
(1)  1  13.  &  P.  82.  (2)  1  B.  &  C.  308. 
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did  not,  in  fact,  traverse  that,  but  admitted  that  some  years  ago,  no 
doubt,  that  would  have  been  the  law  of  the  ease ;  but  he  said  with 
regard  to  that,  that  a  change  had  come  over  the  spirit  of  the  law 
of  recent  years,  and  that  persons  had  begun  to  think  there  was  a 
good  deal  of  unjust  nonsense  in  our  law  of  reputed  ownership,  by 
which  the  real  owners  were  sometimes  deprived  of  their  property 
upon  an  assumption,  scarcely  ever  warranted  by  the  fact,  that 
credit  had  been  given  by  the  people  claiming,  who  probably  really 
never  heard  of  the  goods,  or  thought  of  them  at  the  time  they 
gave  credit  to  the  bankrupt.  The  answer  to  that  is  this,  that  the 
law  of  reputed  ownership  is  statute  law,  and  has  been  so  from  the 
time  of  James  I.  to  the  present  time,  and  is  part  of  the  existing  code 
of  the  bankruptcy  law.  Then  it  was  suggested  by  Mr.  Winslow 
that  a  great  change  had  taken  place  in  the  course  of  conduct  with 
regard  to  these  matters  in  the  world,  so  that  reputation  of  owner- 
ship no  longer  arose  as  it  used  formerly  to  do ;  that  persons  were 
now  in  the  habit  of  leaving  goods  in  the  possession  of  the  vendors, 
and  that  articles  of  furniture  were  now  so  frequently  taken  upon 
terms  of  hiring,  that  the  mere  possession  of  those  things  was  no 
longer  the  cause  of  a  reputation  of  ownership ;  and  he,  secondly, 
contended  that,  with  regard  to  the  main  principle  laid  down  in 
both  those  cases  to  which  I  have  referred,  there  was  a  secret  change 
of  ownership  in  the  bankrupt ;  and  he  further  proceeded  to  argue 
that  both  those  cases  had  been  overruled  by  the  more  recent  cases, 
and  especially  by  a  recently-decided  case  in  this  Court  before 
the  Lord  Chancellor  and  the  Lord  Justice  Mellish — Ex  jparte 
Wathins  (1).  . 

Now,  with  regard  to  the  iSrst  part  of  that  argument,  no  doubt 
it  is  very  common  now  for  persons  to  take  furnished  houses,  and 
in  many  cases  articles  of  furniture  are  taken  upon  terms  of  hiring, 
but  I  am  not  at  all  prepared  to  say  that  it  is  a  common  thing  for 
a  reputable  tradesman,  who  is  the  owner,  apparently,  or  at  all 
events  the  rated  occupier,  of  a  certain  house,  and  in  a  large  way 
of  business,  not  to  be  the  owner  of  the  goods  and  ordinary  furni- 
ture which  are  being  used  and  broken  and  chipped  from  day  to  day 
in  his  place,  but  merely  to  be  renting  the  furniture  at  an  extrava- 
gant weekly  rent.  If  it  were  known  that  this  was  the  position  of 
(1)  Law  Kep.  8  Ch.  520. 
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a  tradesman,  I  think  it  would  certainly  very  seriously  weaken  his 
credit,  both  with  wholesale  dealers  and  with  his  banker.  This 
case  seems  to  me  to  come  exactly  within  the  authorities  cited.  I 
have  referred  to  the  common  law  cases,  where  the  bankrupt  was  the 
owner,  and  a  change  of  ownership  occurred  which  was  not  known 
to  the  world.  The  case  of  Ex  parte  Watldns  (1)  was  not  intended 
in  the  slightest  degree  to  weaken  or  overrule  these  cases,  and  the 
constant  practice  based  upon  those  cases  simply  shews  that  the 
doctrine  laid  down  in  them  may  be  countervailed  by  evidence 
of  any  known  custom  and  practice  in  the  particular  trade  in 
question,  known  to  the  dealers  in  that  trade  and  known  to  the 
bankers  and  other  persons  accustomed  to  have  dealings  with 
persons  in  that  trade.  In  Ex  'j^arie  Watldns  it  was  perfectly 
well  known  as  the  universal  practice  of  the  spirit  trade,  that 
spirits  should  remain  in  the  warehouse  of  the  vendor,  and  in  these 
circumstances  it  was  held  that  no  reputation  of  ownership  arose 
as  to  the  spirits  in  the  warehouse.  But  that  case  could  be  no 
authority  for  determining  this  case,  unless  it  could  be  made  out, 
which  was  not  attempted  to  be  done,  that  there  is  a  practice  known 
in  London,  or  anywhere  else,  under  which  drapers,  or  persons  who 
are  the  owners  of  furniture,  in  the  rooms  of  the  house  in  which 
they  live,  ordinarily  sell  their  furniture  to  a  dealer,  and  then 
take  it  back  again  upon  the  terms  of  paying  a  weekly  rent. 

I  think,  therefore,  in  this  case,  that  the  trustee  is  right,  and 
that  the  order  of  the  Kegistrar  must  be  set  aside. 

Solicitors  for  the  Appellant :  Messrs.  Piesse  &  Son. 
Solicitors  for  the  Respondent :  Messrs.  Newman  &  Payne. 

(1)  Law  Rep.  8  Ch.  520. 
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1 874- 

^^^^  Bankruptcy — Proof  on  helialf  of  deceased  Partner''s  Estate — Devastavit  hy 

July  3.  Executor  of  deceased  Partner — Business  carried  on  hj  surviving  Partner. 

By  articles  of  partnersliip  between  W.  and  T.,  it  was  provided  that  all 
the  then  existing  capital,  including  the  premises  at  which  the  business  was 
carried  on,  should  belong  to  W.  W.,  by  his  will,  appointed  T.  and  others 
his  executors,  and  gave  his  executors  a  limited  power  to  carry  on  the  busi- 
ness. T.  alone  proved,  and  carried  on  the  business  at  the  old  premises,  and 
committed  a  devastavit  by  misapplying  some  of  the  separate  property  of 
W.  PF.'s  estate  was  insolvent,  and  was  being  wound  up  in  Chancery.  T.'s 
estate  was  being  w^ound  up  under  a  liquidation  by  arrang^lnent,  in  which 
the  joint  estate  of  the  late  firm  was  also  dealt  with  : — 

Held  J  that  a  proof  could  be  sustained  in  the  liquidation  on  behalf  of 
TF.'s  estate  against  the  separate  estate  of  T.  in  respect  of  the  devastavit, 
notwithstanding  the  rule  against  a  partner  proving  against  the  separate 
estate  of  his  co-partner. 

This  was  an  appeal  from  a  decision  of  Mr.  Eegistrar  Pe^pys, 
sitting  as  Chief  Judge  in  Bankruptcy. 

By  articles  of  partnersliip  dated  the  20th  of  February,  1854:, 
between  W.  White,  W,  Thompson  White  his  son,  and  G,  G.  Collins^ 
reciting  that  the  premises  at  78,  Watllng  Street,  in  which  the 
business  was  carried  on,  belonged  to  W,  White ;  that  the  business 
was  carried  on  by  W.  White,  W.  T.  White,  and  Gollins;  that 
W,  White  was  alone  entitled  to  the  capital,  stock-in-trade,  and 
effects,  and  that  W,  T.  White  and  Collins  were  entitled  only  in 
certain  shares  and  the  profits :  it  was,  among  other  things,  stipu- 
lated that  W.  White,  W.  T,  White,  and  Collins  should  be  partners 
in  the  profits  of  the  business  for  twelve  years  from  the  1st  of 
January,  1854;  that  W,  White  should  provide  and  withdraw 
capital  at  pleasure ;  that  the  other  partners  might  bring  in  such 
sums  as  they  should  think  fit,  but  might  not  withdraw  it  without 
the  consent  of  W.  White ;  that  the  profits  should  be  divided  in 
the  proportions  therein  mentioned ;  that,  in  case  of  the  death  of 
the  said  W.  White  during  the  partnership,  the  said  partnership 
should  immediately  thereupon  be  dissolved  and  determined,  and 
the  shares  of  the  said  W.  T,  White  and  G.  G,  Collins  in  the  profits 
and  gains  of  the  said  partnership  should  thenceforth  belong  to 
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the  said  W.  Whites  personal  representatives,  or  the  party  or      L.  JJ. 
parties  to  whom  the  said  W.  White  should  by  his  last  will  and  1874 
testament  have  bequeathed  such  shares,  and  such  business  should    Ex  parte 

in  the  last-mentioned  case  thenceforth  be  carried  on  by  the  Westcott 

In  re 

personal  representatives  of  the  said  W.  White,  or  by  such  person  White. 
or  persons  as  he  might  by  his  last  will  and  testament,  or  otherwise, 
appoint  for  that  purpose;  and  the  said  W,  T,  White  and  C.  G. 
Collins  should  remain  and  continue  in  the  said  business  to  assist 
the  representatives  or  party  or  parties  appointed  as  aforesaid  for 
the  term  of  six  calendar  months  from  the  day  of  the  decease  of 
the  said  W.  White  ;  and  each  of  them  the  said  W.  White  and  C.  G. 
Collins  should  be  entitled  to  receive  from  such  representatives  or 
party  or  parties  as  aforesaid  a  sum  equivalent  to  his  share  of 
profits  for  six  calendar  months,  according  to  the  profits  which 
might  have  been  made  by  the  said  co-partnership  for  the  then 
last  two  preceding  half  years,  as  appearing  on  the  then  two  last 
half-yearly  stock-takings,  and  the  sum  of  £500  in  addition,  which 
sums  the  testator  directed  to  be  paid  to  them  accordingly,  together 
with  the  amount  of  their  respective  capital  (if  any)  in  the  part- 
nership, with  interest. 

Collins  retired,  and  his  share  became  vested  in  W.  White.  The 
partnership  was  continued  between  W,  White  and  W»  T.  White,  on 
the  footing  of  the  above  articles,  till  the  death  of  W.  White  on 
the  19th  of  January,  1871. 

William  White,  by  his  will,  gave  his  real  and  personal  estate  to 
W.  T.  White,  G.  T,  White,  and  A.  W.  White,  upon  trust  to  convert 
the  same  into  money  and  stand  possessed  of  the  proceeds  as  to 
one-fourth  for  TF.  jT.  White,  as  to  one-fourth  for  G,  T,  White,  and 
as  to  the  other  two-fourths  upon  the  trusts  therein  mentioned  for 
the  benefit  of  the  testator's  two  daughters  and  their  issue.  And 
he  declared  that  it  should  be  lawful  for,  but  not  obligatory  on,  his 
trustees  or  trustee  to  delay  the  sale  and  conversion  of  such  part 
of  his  property  as  was  engaged  in  his  business,  or  any  part 
thereof,  and  to  make  arrangements  for  carrying  on  the  business, 
for  any  period  not  exceeding  two  years  from  his  decease,  and 
then  to  sell  the  business  to  his  said  son  W.  T.  White,  and  he  di- 
rected that  in  the  meantime  his  share  of  the  profits  should  be 
paid  to  the  persons  entitled  to  the  income  of  his  trust  estate. 
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L.  JJ.     This  will  was  proved  in  July,  1871,  by  William  T.  White  alone, 
1874      power  being  reserved  to  tlie  other  executors  to  come  in  and 

E^^rte  prove. 

^Vestcott.  Jj^  December,  1871,  certain  creditors  of  the  testator,  under  a 
White.  covenant  entered  into  by  him  with  them  as  trustees  of  the  mar- 
riage  settlement  of  William  T.  White,  filed  their  bill  against  the 
three  executors  for  the  administration  of  the  testator's  estate. 
On  the  7th  of  March,  1872,  a  receiver  was  appointed  of  the 
testator's  estate. 

William  T.  White  carried  on  the  testator's  business  with  tlie 
testator's  assets  till  the  2nd  of  March,  1872,  on  which  day  he 
filed  a  petition  for  liquidation  by  arrangement  in  the  Court  of 
Bankruptcy,  under  which  a  trustee  was  appointed,  who  was  after- 
wards made  a  party  to  the  bill  in  Chancery  by  amendment. 

Various  questions  had  arisen  in  the  course  of  the  proceedings  in 
tlie  Bankruptcy  and  in  the  Chancery  suit,  in  the  reports  of  which 
the  facts  are  stated  in  greater  detail  (1).  The  present  appeal 
related  to  a  claim  by  the  receiver  of  the  estate  of  W.  White,  the 
testator,  to  prove  against  the  separate  estate  of  W.  T.  White  for 
moneys  alleged  to  have  been  received  by  W,  T.  White  after  the 
death  of  his  father,  and  as  his  executor,  out  of  property  of  the 
testator  not  embarked  in  the  business,  up  to  the  time  of  the  in- 
stitution of  the  proceedings  in  liquidation,  and  to  have  been 
misapplied  by  him.  The  principal  part  of  the  receipts  consisted 
.  of  rents  which  the  executor  had  received  from  separate  property 
of  the  testator  and  had  employed  in  the  business.  One  item  was 
a  charge  for  occupation  rent. 

The  Eegistrar  refused  to  admit  the  claim,  considering  that  it 
came  within  the  rule  that  a  partner  could  not  prove  against  his 
co-partner's  separate  estate  until  all  the  partnership  debts  had  been 
paid.    The  receiver  appealed  from  this  decision. 

Mr.  Hemming,  for  the  Appellant : — 

The  Eegistrar  decided  the  case  under  a  misapprehension  of  the 
rule  on  which  he  relied.  I  admit  that  with  regard  to  any  property 
properly  employed  in  the  business,  the  cestuis  que  trust  under 

(1)  See  Morhy  v.  White,  In  re  y.  While  (Law  Eep.  8  Ch.  731);  Ex 
White  (Law  Eep.  8  Ch.  214)  ;  MorUy    imrte  Morhy  (Law  Ecp.  8  Ch.  1026). 
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his  Tvill  could  not  prove.    But  this  claim  is  in  respect  of  property  L.  JJ. 
of  the  testator  which  was  not  embarked  in  the  business,  and  which  i874 

it  is  not  pretended  that  his  executor,  W.  T.  White,  had  any  right  Exparte 

to  employ  in  the  business,  and  he  committed  a  devastavit  in  so  Westcott. 

•doing.  The  receiver,  therefore,  has  a  right,  on  behalf  of  the  cestuis  "White. 
que  trust,  to  prove  against  W.  T.  White's  estate  for  the  devastavit : 
Ex  parte  Garland  (1)  ;  Ex  parte  Butterjield  (2).    Being  a  devas- 
tavit it  is  a  debt  originating  with  the  breach  of  trust,  and  never 
was  a  debt  from  one  partner  to  the  other. 

Mr.  Be  Gex,  Q.O.,  Mr.  Winslow,  Q.C.,  and  Mr.  Finlay  Knight, 
for  the  trustee  of  W.  T.  Wliites  estate : — 

The  Eegistrar's  decision  is  borne  out  by  the  case  on  which  he 
relied,  namely,  Ex  parte  Bass  (3).  The  sums  for  which  this 
proof  is  tendered  are  only  some  items  in  voluminous  accounts. 
Until  the}^  are  completed,  it  is  impossible  to  say  on  w^hich  side  the 
balance  will  be. 

[The  LoKD  Justice  James  : — There  was  no  power  to  employ 
separate  assets  in  the  business.  The  simple  question  is  whether 
there  can  be  a  proof  for  a  devastavit. 

The  LoED  Justice  Melltsh  : — This  was  not  a  debt  due  to  the 
partner,  but  a  debt  incurred  to  his  estate  after  the  partnership 
iiad  ceased  to  exist.] 

With  respect  to  one  item,  at  all  events,  namely,  for  occupation 
Tent,  the  proof  cannot  be  supported,  for  the  executor  carried  out 
the  intention  of  the  testator  in  carrying  on  the  business  at  his 
premises  in  Watling  Street;  and  it  was  therefore  no  devastavit  for 
the  executor  to  occupy  those  premises. 

A  reply  was  called  for  only  as  to  the  item  for  occupation  rent. 

Mr.  Hemming  submitted  that  it  was  undesirable  to  discuss  one 
•selected  item,  when  it  was  clear  that  the  items  generally  must  go 
back  for  further  investigation,  and  the  decision  appealed  from  went 
simply  on  the  general  question  of  principle  without  discussing 
particular  items.  He  was  prepared,  however,  to  argae  the  point  if 
desired. 

(1)  10  Yes.  110.  (2)  De  G.  570.  (3)  3G  L.  J.  (Bkcy.)  39. 
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L  JJ.     SiE  W.  M.  James,  L  J. 

]^  The  matter  must  go  back  to  the  Registrar  with  a  direction  that 
Ex  parte    the  receiver  is  at  liberty  to  prove  in  respect  of  a  devastavit  by 

In  re  '  executor.  The  rule  is  clearly  laid  down  in  Lord  Gotten- 
White.  Jiam's  judgment  in  Ex  jparte  Butter  field  (1).  There  will  be  no 
costs  of  the  appeal. 

Sib  G.  Mellish,  L  J.,  concuned. 

Solicitors  for  the  Appellant :  Messrs.  Tyas  <&  Hmtington, 
Solicitor  for  the  Respondent :  Mr.  W,  Bristow, 


(1)  De  a.  570. 
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In  re  HAERISOI^.  L.  c. 

1874 

Patent — Rival  Applicants — Priority — Date  of  Patent. 

July  29. 

Applications  were  made  for  two  patents  for  inventions  alleged  to  be  ' 
similar.    The  second  applicant  obtained  a  patent.    The  first  applicant  then 
presented  a  petition  to  have  the  Great  Seal  affixed  to  letters  patent  for  his 
invention,  alleging  that  his  delay  had  been  caused  by  the  representations  of 
the  second  applicant,  and  also  that  the  inventions  were  not  similar. 

The  Lord  Chancellor  examined  the  provisional  specification  of  the  first 
applicant,  and  the  complete  specification  of  the  second  applicant,  and  finding 
no  substantial  similarity  between  the  inventions,  directed  the  letters  patent 
of  the  first  applicant  to  be  sealed. 

James  HARBISON,  the  Petitioner  in  this  case,  on  the  29th  of 
January,  1874,  applied  for  letters  patent  for  improvements  in  the 
processes  of  evaporation,  &c.,  and  duly  filed  his  provisional  speci- 
fication. On  the  4th  of  February,  Henry  Joseph  West,  the  Respon- 
dent, applied  for  letters  patent  for  improvements  in  the  production 
of  ice,  and  on  the  24th  of  March,  whilst,  as  Harrison  alleged,  his 
proceedings  were  delayed  by  Wesfs  representations,  Wesfs  letters 
patent  were  sealed,  and  bore  date  the  4th  of  February.  Harrison 
then  applied  to  have  the  Great  Seal  afiSxed  to  his  letters  patent. 
West  filed  notice  of  objections :  that  Harrison  was  not  the  first 
inventor;  that  his  application  was  in  fraud  of  West;  and  that 
Harrisons  invention  was  the  same  as  that  for  which  West  had 
obtained  a  patent. 

Harrison  then  presented  his  Petition  to  have  the  Great  Seal 
affixed  to  his  letters  patent. 

Mr.  Harrison,  in  person,  argued  that  he  had,  by  the  conduct  of 
West,  been  prevented  from  obtaining  his  letters  patent.  He  also 
contended  that  there  was  no  similarity  between  the  inventions. 

Mr.  Aston,  Q.C.,  and  Mr.  Lawson,  for  West,  contended  that  the 
matter  must  either  be  referred  to  the  law  officer,  as  in  Ex  parte 
Manceaux  (1),  or  the  patent  must,  as  in  Ex  parte  Bailey  (2),  be  dated 
as  on  the  date  of  the  application  for  the  Great  Seal.    We  cannot 


(1)  Law  Kep.  6  Ch.  272.  (2)  Law  Eep.  8  Cb.  60. 

3i)2  1 
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L.  0.      see  the  provisional  specification  of  tlie  Petitioner,  but  we  believe 
1874      that  his  invention  and  ours  are  to  some  extent  identical,  and  then 
a  second  patent  cannot  be  granted :  Ex  parte  Bates  &  Bed- 
llARRisoN.   g^f^  (ly^  which  was  followed  in  Ex  parte  Bailey  (2)  and  Ex  parte 
Henry  (3). 

Daring  the  argument  His  Lordship  sent  for  the  provisional 
specification  of  Harrison's  patent. 

Lord  Cairns,  L.C.  : — 

The  course  I  propose  to  take  is  this.  I  do  not  mean  to  lay 
down  any  rule  that,  upon  an  application  for  the  Great  Seal  to  be 
affixed  to  a  patent,  it  becomes,  as  a  matter  of  course,  the  duty  of 
the  holder  of  the  Great  Seal  to  depart  from  the  usual  course  of 
sealing  patents  in  order,  in  the  first  place,  to  ascertain  whether  the 
subject-matter  is  or  is  not  to  any  particular  extent  identical  with 
an  invention  protected  by  another  patent,  and  I  have  heard  nothing 
in  this  case  which  ought  to  lead  me,  by  any  special  circumstances, 
to  make  an  exception  to  the  general  practice.  But,  at  the  same 
time,  the  matter  has  been  heard  before  me :  I  have  looked  into 
the  Petitioner's  provisional  specification,  and  into  the  complete 
specification  of  the  Kespondent,  and  I  am  bound  to  say  that  upon 
a  slight  examination  I  do  not  see  anything  like  similarity  between 
the  inventions. 

I  will,  however,  take  an  opportunity  of  reading  the  specifications 
more  carefully,  and  if  I  find  no  substantial  similarity  between  the 
inventions,  then  the  patent  will  be  sealed  in  the  usual  way,  and 
the  Kespondent  will  pay  the  costs  of  the  application.  If,  on  the 
other  hand,  I  find  a  similarity,  then  I  shall  take  the  course  which 
lias  been  taken  in  other  cases,  and  allow  the  patent  to  be  sealed, 
but  dated  as  of  the  date  of  the  application  for  the  Great  Seal. 


The  following  order  was  afterwards  made : — 

Order  that  the  letters  patent  applied  for  by  the  Petitioner  and  mentioned  in 
the  said  warrant  be  sealed  to  him  as  of  the  29th  day  of  January,  1874,  and  that 


(1)  Law  Eep.  4  Ch.  577,  (2)  Law  Eep.  8  Ch.  60. 

(3)  Law  Eep.  8  Ch.  167. 
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the  time  for  filing  tlie  Petitioner's  final  specification  thereon  be  extended  until  the 
29th  day  of  August,  1874;  and  that  the  Kespondent,  Henry  Joseph  West^  do  pay 
to  the  Petitioner,  James  Harrison,  his  costs  occasioned  by  the  said  notice  of  objec- 
tion and  of  this  application  and  consequent  thereon,  such  costs  to  be  taxed  by 
the  Taxing  Master  of  the  Court  of  Chancery. 

Solicitor  for  West:  Mr.  /.  H.  Johnson. 


In  re  GETHING. 

» 

Hival  Patents — Same  Hate — Witnesses. 

Where  rival  applicants  had  applied  on  the  same  day  for  patents,  and  had 
afterwards  mutually  agreed  to  withdraw  opposition,  letters  patent  bearing 
date  the  day  of  application  were  granted  to  one  applicant,  although  letters 
patent  bearing  that  date  had  already  been  granted  to  the  other. 

On  the  hearing  before  the  Lord  Chancellor  of  a  petition  for  the  Great 
Seal  to  be  affixed  to  letters  patent,  witnesses  may  be  examined  viva  voce. 

this  case  tlie  Petitioners,  Gethingj  JenJcins,  and  Gardner ,  and 
the  Eespondents,  Ho^Mns,  Bees,  and  Thomas j  both  applied  for 
patents  on  the  3rd  of  March,  1874.  On  the  7th  of  April  both 
applications  were  to  come  before  the  law  officer.  The  agents  of 
each  side  met  on  that  day,  and  verbally  agreed  that  neither  would 
oppose  the  application  of  the  other.  This  agreement,  as  the  Peti- 
tioners contended,  included  every  stage  of  the  proceedings  ;  but, 
as  the  Respondents  contended,  referred  only  to  opposition  before 
the  law  officer. 

On  the  8th  of  April  the  Petitioners  applied  for  the  Great  Seal 
to  be  affixed  to  letters  patent  for  their  invention.  On  the  20tli 
of  April  the  Eespondents  left  notice  of  objections  ;  the  objections^ 
being  that  the  alleged  invention  of  the  Petitioners  was  derived 
from  one  or  other  of  the  Eespondents,  and  was  identical  with  the 
invention  for  which  the  Eespondents  had  applied  for  letters 
patent. 

On  the  21st  of  April  the  Great  Seal  was  affixed  to  letters 
patent  granted  to  the  Eespondents  and  dated  the  3rd  of  March. 
This  was  a  Petition  by  Gething,  JenMns,  and  Gardner,  that. 


L  c. 

1874 

In  re 
Harrison. 


L.  C. 

1874 
July  29. 
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L.  c.  Eotwithstanding  the  objections,  letters  patent  for  their  invention 
1874      might  be  sealed. 

In  re 

Gething.  Mr.  Boxburgh,  Q.C.,  and  Mr.  Langleij,  for  the  Petitioners,  con- 
tended that  the  Eespondents  could  not  now  oppose,  haying  agreed 
to  withdraw  their  opposition, 

Mr.  Aston,  Q.C.,  and  Mr.  (7.  James,  for  the  Eespondents,  said 
that  a  second  patent  for  the  same  invention  could  not  be  granted : 
Ex  jparte  Bates  &  Bedgate  (1) ;  Ex  parte  Bailey  (2).  ; 

As  to  the  actual  agreement  between  the  agents,  the  affidavits 
were  conflicting,  and  the  Lord  Chancellor  suggested  that  the 
agents  who  had  made  them  should  be  called  and  examined  viva 
voce. 

The  agents  on  both  sides  were  accordingly  examined  in  Court. 

LoED  Caiens,  L.C.,  commented  on  the  evidence,  and  came  to 
the  conclusion  that  the  Petitioners  were  right  in  considering 
that  the  Eespondents  had  agreed  to  withdraw  opposition  at  all 
stages.  The  patent  must  be  sealed,  and  must  be  dated  as  if  there 
had  been  no  opposition ;  that  would  be  on  the  same  day  as  that 
on  which  the  other  patent  was  dated.  The  costs  must  follow  the 
decision,  and  be  paid  by  the  Eespondents. 

Agents :  Mr.  T.  E,  Smith  ;  Mr.  Gardner, 

(1)  Law  Eep.  4  Ch.  577.  .       (2)  Law  Eep.  8  Ch.  60. 
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In  re  ADANSONIA  FIBKE  COMPANY.  L.  jj. 

MILES'  CLAIM. 
Bills  of  Exchange — Partnership — Liahility  of  Firm, 

Four  firms,  F.  &  Co.,  M.  &  Co.,  M.  &  L.,  and  A.  &  Co.,  associated  them- 
selves in  a  trading  adventure,  under  an  agreement  which  provided  "  that 
the  finance  of  the  business  be  carried  on  by  acceptances  of  the  several 
parties  interested  as  may  from  time  to  time  be  arranged."  The  association 
was  not  registered,  nor  was  its  existence  made  known  to  the  world,  though 
it  was  known  as  the  A,  F.  Com;pany  among  its  members.  The  adventure 
had,  before  the  association  was  formed,  been  carried  on  by  F.  &  Co.,  in 
whose  name  it  continued  to  be  carried  on.  An  order  having  been  made  for 
winding  up  the  association,  an  application  was  made  to  prove  on  ten  bills  of 
exchange,  drawn  by  M.  &  Co.  for  the  purposes  of  the  adventure,  and  accepted 
some  by  F.  &  Co.,  some  by  M.  &  L.,  and  some  by  A.  &  Co. 

Held  (reversing  the  decision  of  Malins,  Y.C.),  that  the  proof  could  not  be 
admitted,  for  that  the  bills  bound  only  the  individual  firms  by  which  they 
were  drawn  and  accepted. 

This  was  an  appeal  by  the  ofBcial  liquidator  of  the  Adansonia 
Fibre  Company  from  an  order  of  Vice- Chancellor  Malins,  admitting 
Messrs.  Miles  &  Co,  to  prove  against  the  company  on  five  bills 
of  exchange  of  which  they  were  the  holders,  and  directing  an 
inquiry  whether  any  and  which  of  five  other  bills  held  by  them 
were  drawn  and  accepted  for  the  purposes  of  the  company. 

The  company  was  an  association  of  four  London  firms,  which 
united  in  an  adventure  for  trading  with  the  West  Coast  of  Africa. 
The  persons  interested  w^ere  C,  J.  Fox,  who  carried  on  business 
under  the  firm  of  Fox  Brothers"  William  Malcolm  and  B,  S. 
Malcolm,  under  the  firm  of  "  Malcolms  &  Co,,"  William  Lucas 
Merrij  and  George  Lloyd,  under  the  firm  of  Merry,  Willis,  <& 
Lloyd,''  and  W.  J.  Adams,  A»  W.  Adams,  and  F,  Edenlorough, 
under  the  firm  of  "  W,  J.  &  A.  W.  Adams  dc  Co," 

A  memorandum  of  agreement,  dated  the  18th  of  September, 
187J,  between  these  firms,  was  drawn  up  and  signed  in  the 
partnership  names  of  the  several  firms.  It  contained  (among 
others)  the  following  clauses : — 

"1.  The  business  to  be  carried  on  under  the  style  of  Fox 


1874 
July  30,  31. 
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L.  JJ.  Brothers,  Vvlio  shall  keep  separate  books  for  tlie  purpose  and 
1874       separate  clerks." 

j„  "  3.  That  each  party  to  this  agreement  be  liable  in  respect  of  the- 

^^BRE°Co^  business  in  proportion  to  his  share  in  the  undertaking,  and  in  the, 
event  of  being  under  cash  advance,  he  shall  receive  £  5  per  cent, 
interest  for  the  same,  but  it  is  understood  and  agreed  that  the 
finance  of  the  business  be  carried  on  by  acceptances  of  the  several 
parties  interested  as  may  from  time  to  time  be  arranged. 

4.  That  stock  be  taken  at  least  once  a  year,  and  the  profits  or 
losses  arising  out  of  the  trading  be  apportioned  as  follows,  viz.,, 
Messrs.  Fox  Brothers  25  per  cent.,  Messrs.  Malcolms  &  Co.  25  per- 
cent., Messrs.  Merri/,  Willis,  &  Lloyd  25  per  cent.,  Messrs.  W.  J. 
&  A.  W.  Adams  &  Co.  25  per  cent." 

8.  That  after  writing  off  25  per  cent,  for  depreciation  of  plant 
at  the  end  of  each  year,  50  per  cent,  of  the  profits  be  divided 
amongst  the  undersigned,  the  remaining  50  per  cent,  to  form  a 
working  capital  for  the  business." 

The  association  was  known  amongst  its  members  as  "  The 
Adansonia  Fibre  Com^ani/,''  but  it  was  never  registered,  nor  wa& 
the  partnership  made  known  to  the  public. 

The  adventure  had  for  some  time  previously  been  carried  on^ 
first  by  Fox  Brothers,  and  afterwards  by  them  and  Malcolms  &  Co^ 
the  name  of  Malcolms  &  Co.  not  appearing. 

None  of  the  firms  brought  in  any  cash,  but  the  business  was 
conducted  by  means  of  bills  of  exchange  drawn  by  one  or  other 
of  the  four  firms  upon  another  of  them.  And  it  appeared  that 
they  were  drawn  and  accepted  without  any  regard  to  the  propor- 
tioDS  in  which  the  several  firms  were  interested  in  the  adventure, 
and  chiefly  with  regard  to  the  facility  with  which  they  might  be 
discounted,  it  being  contemplated  by  all  the  four  firms  that  the 
acceptances  would  ultimately  be  paid  out  of  the  assets  of  the 
association.  The  financial  department  was  managed  by  Fooi 
Brothers,  who  arranged  what  bills  should  be  drawn  and  accepted 
for  the  purposes  of  the  adventure. 

On  the  22nd  of  February,  1873,  an  order  was  made,  on  th© 
petition  of  Merry,  Willis,  &  Lloyd,  for  winding  up  the  associatioUx. 
The  constituent  firms  had  also  become  insolvent. 


YOL.  IX.] 


CHANCERY  APPEALS. 


63T 


The  question  now  was,  whether  Miles  &  Go,  were  entitled  to 
prove  against  the  company  upon  ten  bills  of  exchange  of  which 
they  were  the  holders  for  value,  having  discounted  them  in  the 
ordinary  course  of  business.  These  bills  amounted  in  the  whole 
to  £10,291,  and  there  was  evidence  that  they  had  been  drawn  for 
partnership  purposes,  but  there  was  nothing  upon  them  to  shew 
this,  and  Miles  &  Co.,  when  they  discounted  them,  did  not  know 
of  the  existence  of  the  company.  They  were  all  drawn  by  Mal- 
colms &  Co.  ;  four  of  them  were  accepted  by  Adams  &  Co.,  three 
by  Merry,  Willis,  &  Lloyd,  and  three  by  Fox  Brothers. 

Yice-Chancellor  Malins  (1),  being  satisfied  on  the  evidence  that 
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(1)  1874.  June  27. 

Sir  R.  Malins,  Y.C. 

This  is  a  case,  according  to  my  view, 
of  very  great  commercial  importance. 
It  has  been  very  fully  and  ably  argued  ; 
and  although  I  have  declined  this  morn- 
ing, upon  general  principles,  to  hear 
counsel  representing  one  of  the  four 
firms  separately  and  counsel  represent- 
ing creditors  of  the  company,  it  has  not 
been  from  any  want  of  inclination  on 
my  part  to  hear  them,  but  because  I 
cannot,  upon  general  principles,  open 
the  door  in  these  winding-up  cases  to 
creditors,  who  are  represented  by  the 
official  liquidator,  and  let  them  appear 
to  argue  for  themselves,  when  they 
have  concurred  in  appointing  a  person 
who  competently  represents  their  inte- 
rests. 

As  to  the  appointment  of  a  creditors' 
rexDresentative,  which  requires  a  special 
case  to  justify  it,  no  such  special  case 
is  made  out  here,  and  I  cannot  accede 
to  its  being  done.  However,  as  the 
case  has  been  so  fully  argued,  I  think 
the  creditors  maybe  very  well  satisfied 
that  their  interests  have  not  in  the 
slightest  degree  suffered  by  their  not 
appearing. 

The  point  I  have  to  decide  is  a 
peculiar  one.  In  the  year  1871  there 
were  four  mercantile  firms  in  London — 


Malcolm  &  Co.,  Fox  Brothers,  Adams 
&  Co.,  and  Merry,  Willis,  &  Co.  I  take 
it  for  granted  that  they  were  all  in  a 
tottering  condition,  for  every  one  of 
them  has  become  bankrupt  since  1871, 
but  they  were  then  mercantile  firms  in 
the  city  of  London.  They  agreed  among 
themselves  that  they  would  embark  in 
a  joint  enterprise,  and  that  they  should 
be  associated  together  in  trading  on  the 
coast  of  Africa  in  a  product  called 
"  African  Fibres,"  and  they  agreed  that 
this  particular  adventure  should  be 
called  the  Adansonia  Fibre  Company. 
But  it  never  was  registered;  it  was 
merely  an  arrangement  amongst  them- 
selves, and  it  having  signally  failed,  a 
petition  was  presented  in  February, 
1873,  to  wind  up  the  company.  It  was 
the  petition  of  William  Lutas  Merry 
and  George  IJoyd,  of  118,  Cannon 
Street,  in  the  city  of  London,  mer- 
chants, carrying  on  business  in  partner- 
ship under  the  style  or  firm  of  Merry, 
Willis,  &  Lloyd.  That  is  one  of  the 
four  firms.  It  stated  the  embarrass- 
ment of  the  undertaking,  and  it  prayed 
for  a  winding-up  order.  That  was  a 
case  which  was  very  fully  argued,  be- 
cause there  was  great  difiiculty  felt  as 
to  whether  it  could  be  made  out  that 
there  were  eight  partners ;  and  upon 
the  14th  of  February  I  made  an  order 
to  wind  them  up.  I  subsequently  ap- 
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five  of  the  bills  had  been  drawn  and  accepted  for  the  purposes  of 
the  company,  admitted  the  proof  as  to  them,  and  directed  an 
inquiry  whether  any  and  which  of  the  other  five,  had  been  drawn 


pointed  Mr.  Ball,  of  Quilter,  Ball,  & 
Co.,  official  liquidator,  who  lias  in- 
structed counsel  to  argue  the  case  on 
his  behalf. 

The  case  is  this  :  Messrs.  Miles  &  Co., 
very  eminent  bankers  at  Bristol,  had 
discounted  bills  to  the  amount  of 
£10/291  5s.  4d  Some  of  those  bills 
are  drawn  by  one  of  the  four  firms  and 
accepted  by  another ;  others  are  drawn 
by  others  and  accepted  by  others  ;  the 
changes  are  all  amongst  the  four  firms, 
either  as  drawers  or  acceptors.  Messrs. 
Miles  &  Co.  most  unquestionably  dis- 
counted these,  and,  as  I  understand, 
without  the  slightest  knowledge  that 
these  four  firms  had  associated  them- 
selves together  for  the  purpose  of  carry- 
ing on  this  fibre  trading.  In  the  name 
of  the  Adansonia  Fibre  Compaiiy  they 
had  never  traded.  Their  bills  have  all 
been  dishonoured.  As  I  have  said,  all 
these  four  firms  have  been  bankrupt, 
and  Miles  &  Co.  hold  their  acceptances 
for  the  amount  of  upwards  of  £10,000. 
Now,  having  discovered  the  real  trans- 
action, Messrs.  Miles  &  Co.,  upon  this 
application,  say,  "  True  it  is  that  when 
we  discounted  these  bills  we  knew 
nothing  of  any  one  but  the  firms  who 
appeared  upon  the  face  of  the  bills 
either  as  drawers  or  acceptors,  yet  now 
we  have  discovered  the  real  transaction, 
we  are  entitled  to  go  against  the  associa- 
tion on  whose  behalf  these  bills  were 
accepted." 

The  question  that  has  to  be  decided 
upon  the  claim  of  Miles  and  Co.  is, 
whether  they  are  to  be  creditors  of  the 
company,  or  whether  they  are  not. 

The  case  appears  to  have  been  before 
me  on  Saturday,  the  25th  of  April,  and 
resumed  on  the  following  Saturday,  the 


2nd  of  MajJ-,  and  in  the  interval  I  very 
carefully  read  the  affidavits,  and  very 
carefully  examined  and  considered  all 
the  authorities  cited ;  but  I  confess, 
after  all  I  have  heard,  it  does  not 
appear  to  me  that  any  great  rank  of 
authorities  is  necessary  to  be  resorted 
to  for  the  purpose  of  deciding  this  case. 

What  are  the  general  principles  with 
regard  to  the  liability  of  parties  upon 
bills  of  exchange  ?  Of  course  no  one 
will  deny  that  every  man  whose  name 
is  on  a  bill,  either  by  his  own  signature 
or  by  his  authority,  is  liable  upon  it. 
There  are  many  cases  in  which  persons 
whose  names  are  not  on  bills  are  quite 
as  liable.  I  may  put  the  case  of  a 
mercantile  firm,  or  a  banker  carrying 
on  trade  in  a  particular  name — call  it 
Smith  do  Co.  Smith  &  Co.  may  have 
traded  for  a  century  under  that  name, 
when  it  is  perfectly  well  known  to 
everybody  that  there  is  no  Smith  in 
the  concern ;  there  are  six  partners  in 
it,  and  it  is  very  well  known  who  they 
are.  The  obligation  and  acceptance  is 
in  the  name  of  Smith  &  Co. ;  it  is  per- 
fectly clear,  although  the  person  who 
accepted  the  bill  did  not  know  the  fact 
at  the  time,  that  he  is  entitled  to  resort 
to  any  one  of  the  six.  They  traded 
under  the  name  of  Smith  &  Co.,  and  he 
who  accepts  in  their  name  must  be  con- 
sidered as  their  agent,  acting  on  behalf 
of  all  of  them,  and  every  one  of  them 
is  plainly  liable  for  the  acceptance  so 
given.  I  take  it,  if  I  can  ascertain  that 
any  person  trading,  not  in  his  own 
name,  but  in  the  name  of  another  ^^erson 
or  of  other  persons,  has  authorized  them 
to  trade  on  his  behalf  in  that  name,  and 
it  is  incidental  to  that  business  to  give 
acceptances,  as  the  Lord  Chief  Justice 
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and  accepted  for  the  purposes  of  tlie  company  in  pursuance  of 
the  agreement  of  the  18th  of  September,  1871.  The  liquidator 
appealed. 


Coclcburn  expressed  in  the  case  of  Ed- 
munds Y.Bushell  (Law  Eep,  1 Q.  B.  97) — 
that  is  an  authority  to  carry  on  the  busi- 
ness, an  authority  to  do  all  acts  necessary 
to  enable  it  to  be  carried  on  with  advan- 
tage. If  I  find  that  A.  has  authorized 
B.  to  carry  on  business  in  name 
on  A.^s  behalf,  and  for  that  purpose  to 
accept  bills  of  exchange  for  him  either 
by  express  authority  or  by  any  authority 
necessarily  implied  from  the  nature  of 
the  business,  it  is  in  point  of  law  per- 
fectly clear  that,  although  A.^s  name 
does  not  appear  upon  the  bill,  he  can 
be  sued  at  law  for  it,  and  he  is  as  much 
liable  as  if  his  own  handwriting  were 
upon  that  bill. 

Now  that,  I  understand,  is  a  principle 
which  will  not  be  controverted.  If  it 
is,  it  is  completely  answered  by  the 
case  of  Edmunds  v.  Bushell.  That 
was  an  action  brought  against  the 
public  officers  of  a  joint  stock  bank  ; 
here  it  is  a  private  concern.  There  it 
was  a  bill  that  had  not  been  discounted ; 
here  the  bill  had  been  discounted. 
Edmunds,  the  public  ofGcer  of  the 
bank,  sued  Bushell  and  Jones,  who 
were  straw-hat  manufacturers.  Joneses 
name  did  not  appear  upon  the  bill. 
Jo7ies  aryi^ointed  Bushell  as  his  agent  to 
carry  on  business  on  his  behalf.  He 
told  Bushell  expressly  that  he  was  not 
to  accept  bills,  and  he  refused  to  give 
him  an  authority  to  do  so.  Nevertheless, 
in  defiance  of  that,  Bushell  did  accept 
bills,  and  the  question  was  whether 
Jones  was  liable  upon  the  bills.  The 
decision  was  that  he  was  liable,  although 
he  had  prohibited  Bushell  from  accept- 
ing bills,  because  accepting  bills  was  a 
necessary  incident  to  properly  carrying 
on  the  business,  and  therefore,  the 
business  being  Jones's  business,  Jones 
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was  liable  for  every  bill  that  was  ac-    Fibre  Co. 
cepted  by  Bushell  for  the  purpose  of  j^j^^  es'  Cladi 

carrying  on  that  business.   

Now,  applying  those  principles  to 
this  case,  what  is  the  argument  here  ? 
It  is  not  in  dispute — it  is  fortunately 
reduced  into  writing — that  these  four 
firms  entered  into  a  memorandum  of 
agreement  dated  the  18th  day  of  Sep- 
tember, 1871.  It  stands  thus  :  "  Me- 
morandum of  agreement  entered  into 
this  18th  day  of  September,  1871, 
between  the  undersigned  " — the  under- 
signed are  the  four  firms — "  who  have 
associated  themselves  for  the  purpose  of 
carrying  on  the  trade  to  the  West  Coast 
of  Africa  established  by  Messrs.  Eox 
Brothers,  of  45  and  46,  Great  St. 
Helen's.  The  business  to  be  carried  on 
under  the  style  of  Fox  Brothers,  who 
shall  keep  separate  books  for  the  pur- 
pose and  separate  clerks.  It  is  under- 
stood and  agreed  that  the  finance  of 
the  business  be  carried  on  by  accept- 
ances of  the  several  parties  interested, 
as  may  from  time  to  time  be  arranged ; 
that  stock  be  taken  at  least  once  a  year, 
and  the  profits  and  losses  arising  out  of 
trade  to  be  apportioned  as  follows  : 
First  of  all.  Fox  Brothers  are  to  have 
£1000  a  year  for  conducting  the  busi- 
ness, and  then  they  are  to  have  25  per 
cent.,  and  the  other  firms  so  much" — they 
are  to  divide  amongst  them  the  profits 
which  shall  be  made  ;  the  business  was 
to  be  carried  on  in  those  names — "  and 
it  is  provided  that  acceptances  are  to  be 
given  by  the  different  firms."  None  of 
these  firms  ever  contributed  any  capital; 
in  foct,  the  whole  of  the  business  of  the 
association  was  conducted  by  means  of 
acceptances  of  drafts  of  the  several  firms 
interested  as  should  from  time  to  time 
be  arranged.    The  result  is,  therefore, 
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Mr.  Cotton,  Q.C.,  and  Mr.  Bodwell,  for  the  Appellant  :-— 
The  mere  fact  that  a  bill  is  drawn  for  partnership  purposes  will 
not  make  the  partnership  liable  to  be  sued  on  it :  it  is  necessary 


that  they  agreed  to  carry  on  business 
as  partners — eight  of  them;  they  do 
not  agree  that  it  was  to  be  carried  on  in 
the  name  of  the  company,  as  it  might 
have  been,  but  they  agreed  it  was  to  be 
carried  on  in  the  name  of  the  fonr  firms, 
and  whether  an  acceptance  is  by  the 
firm  of  A,  &  Co.,  or  B.  &  Co.,  or  G.  & 
Co.,  or  D.  &  Co. — sometimes  it  is  one 
and  sometimes  it  is  another — whichever 
it  may  be,  those  acceptances,  represent- 
ing the  business  of  the  company,  are  to 
be  deemed  the  undertaking  of  the  com- 
pany, are  the  liabilities  of  the  companj^ 
and  are  to  be  met  and  paid  out  of  the 
assets  and  produce  of  the  company. 
"What  is  this  but  an  agreement  by 
eight  men  that  they  w^ill  carry  on  their 
business  sometimes  in  the  name  of  one 
of  them,  sometimes  in  the  name  of 
another — sometimes  A.,  sometimes  B., 
sometimes  C,  and  sometimes  D. ;  but 
whether  it  was  one  or  the  other,  so  long 
as  it  was  carried  on  in  those  names,  the 
very  articles  provide  in  detail  that  the 
acceptances  given  in  those  names  shall 
be  deemed  to  be  the  acceptances  of  the 
association — that  is,  the  acceptances  of 
the  eight ;  in  other  words,  that  the 
eight  men  shall  trade  sometimes  in  one 
name  and  sometimes  in  another — it 
being  agreed  that  all  these  are  partner- 
ship transactions  for  which  they  are  all 
to  be  equally  liable.  Whatever  the 
losses  may  be,  and  whatever  the  gains 
may  be,  they  are  to  be  borne  or  divided 
amongst  the  parties  in  certain  definite 
proportions.  Therefore  I  take  it  the 
result  is,  that  this  is  an  agreement 
that,  whatever  firm — whether  one  or 
other  is  the  drawer  and  the  other  the 
acceptor — whatever  undertakings  are 
entered  into  in  that  way,  they  are  to  be 


deemed  as  a  trading,  for  which  the 
eight  associated  together  are  to  be 
liable.  This  appears  to  me  to  fall 
within  the  case  which  I  have  already 
referred  to,  and  it  also  falls  within  all 
the  cases  which  have  been  cited.  No 
doubt  the  authorities  go  to  shew  that 
an  acceptance,  in  order  to  bind  the  firm 
when  there  is  an  irregularity  '  shewn, 
must  be  given  in  the  name  of  the  firm. 
One  of  the  cases  cited  w^as  that  of 
Kirk  V.  Blurton  (9  M.  &  W.  284), 
where  it  was  decided  that  ^one  partner 
can  bind  another  only  by  an  acceptance 
in  the  name  of  the  firm.  Where  the 
business  was  carried  on  in  the  name  of 
John  Blurton,  "an  acceptance  by  a 
partner  in  the  name  of  John  Blurton  & 
Co.''  was  not  binding.  But  the  accept- 
ance there  was  not  for  the  benefit  of 
the  firm;  it  was  a  fraudulent  use  of 
the  name,  and  not  being  the  usual 
name,  Mr.  Blurton  was  not  bound, 
because  he  traded  under  the  name  of 
Blurton  only.  Therefore,  in  order  to 
bind,  it  must  be  an  acceptance  in  the 
proper  name  of  the  firm,  and  those  per- 
sons who  took  the  dishonoured  accept- 
ances not  in  the  usual  trading  name> 
took  with  notice  of  all  defects  'and  of 
any  irregularity,  and  they  could  not 
derive  any  advantage  from  it.  No 
such  principle  applies  here,  because 
here  the  express  contract  of  the  eight 
parties  is,  that  whichever  of  the  four 
firms'  name  is  used,  if  it  is  for  the  pur- 
pose of  their  undertaking,  they  shall 
all  be  severally  liable.  What  does  this, 
come  to  ?  It  is  an  association  by  these 
eight  men ;  it  is  an  association  by 
which  they  agreed  to  carry  on  their 
trade  in  particular  names  ;  they  did  not 
find  any  capital ;  it  was  all  to  be  don© 
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for  that  purpose  that  the  partnership  name  should  appear  on  the 
bill :  Byhs  on  Bills  (1)  ;  Nicholson  v.  Biehetts  (2) ;  Kirh  v.  Blur- 
ton  (3).    The  decision  in  South  Carolina  Bank  v.  Case  (4)  went 


by  bills  of  exchange — everything  was 
done  by  acceptances,  which  were  some- 
times taken  by  one  and  sometimes  by 
another,  and  all  the  acceptances  that 
were  drawn  by  one  firm  were  to  be 
binding  upon  them;  consequently  it 
falls  within  the  common  principle  of 
persons  who  are  associated  together  for 
the  purpose  of  trade,  and  who  agree  to 
carry  on  in  particular  names  the  busi- 
ness entered  into  on  their  behalf  in 
those  names,  and  if  it  is  a  partnership 
it  is  a  liability  which  binds  them  all. 
Therefore,  in  my  opinion,  all  the  bills 
that  were  drawn  by  one  of  the  four 
firms  and  accepted  by  another,  whoever 
it  may  be,  provided  that  they  are  in 
the  contract  of  the  18th  of  September, 
1871,  and  accepted  for  the  purpose  of 
the  business,  and  used  for  the  purpose 
of  the  business,  are  binding  upon  the 
eight — that  is,  are  binding  upon  the 
company,  which  I  have  decided  to  be  a 
company,  by  making  an  order  to  wind 
up,  and  which  order  stands  unreversed 
and  unappealed. 

That  brings  me  to  the  question, 
which  of  those  bills  are  they  liable  for. 
These  firms  no  doubt  traded  in  a  large 
way,  and  gave  many  acceptances. 
Kow,  the  evidence  upon  that  subject 
at  present,  as  to  some  of  the  bills,  is 
rather  defective.  I  will  take  the  first. 
The  bill  claimed  by  Miles  &  Co.,  which 
they  have  discounted,  was  a  bill  drawn 
by  Malcolm  &  Co.,  dated  the  20th  of 
August,  1872,  and  accepted  by  W.  H. 
Adams  &  Co.,  and  fell  due  on  the  23rd 
of  December,  1872,  for  £1000.  As  to 
that  bill,  it  may  be  a  bill  drawn  hy 
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their  own  individual  transaction.  "Was   

it  or  was  it  not  so  ?  The  fact  that  it 
was  drawn  for  the  undertaking  on  be- 
half of  the  company,  I  think,  is  con- 
clusively proved  by  its  being  regularly 
entered  in  the  books  of  the  company. 
As  I  understand,  there  are  five  bills  for 
£1000 ;  the  one  I  am  observing  upon 
was  regularly  entered  in  the  books  of 
the  company.  The  next  I  come  to  is 
one  of  the  same  date,  upon  the  same 
parties,  and  the  same  amount,  £1000. 
That  is  also  entered  in  the  company's 
books.  It  is  in  the  books  kept  by  Fox 
Brothers,  in  pursuance  of  the  articles  of 
the  18th  of  September,  1871,  for  doing 
which  they  were  to  have  £1000  a  year 
out  of  the  profits  of  the  business.  There 
are  eight  other  bills  drawn  and  accepted 
by  one  or  other  of  the  four  firms,  some 
of  which  are  entered  in  the  books  of  the 
company  and  some  are  not,  but  the  re- 
sult is,  as  to  the  bills  amounting  to 
£10,291,  one  half  of  the  number,  that 
is,  five  are  in  the  books  of  the  company 
and  five  are  not.  The  amount  appear- 
ing in  the  books  is  about  half  the 
amount  of  the  whole  bills.  It  appears, 
also,  that  these  bills  are,  in  their  regu- 
lar course  of  business,  entered  in  the 
books  of  the  company  as  their  accept- 
ances. That  is  conclusive  evidence 
that  those  five  bills  were  accept- 
ances by  those  firms  on  behalf  of  the 
company.  Those  bills,  therefore,  I  shall, 
without  any  further  inquiry,  admit  to 
be  bills  for  which  the'company  is  liable. 

With  regard  to  the  other  five  bills 
which  do  not  appear  in  the  books  of  the 


(1)  10th  Ed.  p.  43. 

(2)  2  E.  &  E.  497. 


(3)  9  M.  &  W.  284. 

(4)  8  B.  &  C.  427. 
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Miles'  Claim, 


L.  JJ.      on  the  ground  that  tlie  name  of  the  person  who  signed  was  the 
1874      name  of  the  firm  as  regarded  the  business  in  America:  Emly  v. 
Lye  (1).    Edmunds  v.  Busliell  (2),  which  was  relied  on  in  argu- 
Adansonia  ]2ient  below,  has  no  bearine:  on  the  question.    The  name  of  the 

FiBEE  Co.  '  . 

firm  was  there  used,  and  the  only  question  was  whether  there  was 
authority  to  use  it.  The  reason  w^hy  a  dormant  partner  is  liable 
on  a  bill  of  exchange  is  that  the  other  partners  have  authority  to 
use  the  partnership  name  which  includes  him. 

[The  LoED  Justice  Mellish: — If  the  company  had  had  a 
known  name  there  would  have  been  no  doubt  about  the  case,  but 
it  seems  open  to  contend  that  the  company  carried  on  business 
under  a  number  of  names.] 

That  does  not  appear  to  have  been  the  intention  of  the  parties. 


company,  I  think  the  proper  course 
will  be  to  have  an  inquiry  whether 
they  were  in  fact  bills  drawn  by  one 
firm  and  accepted  by  another  for  the 
benefit  and  use  of  this  company,  that 
is,  for  the  eight  partners.  If  that  in- 
quiry is  answered  in  the  affirmative, 
then  the  same  rule  will  follow  as  to 
them. 

There  is  another  point  which  has 
been  rnuch  argued,  but  which  the  view 
I  have  taken  of  the  case  has  rendered  it 
unnecessary  to  give  any  positive  opi- 
nion upon — that  is,  whether  the  doc- 
trine of  Ex  parte  Waring  (19  Yes. 
345)  and  Foivles  v.  Rargreaves  (3  D. 
M.  &  G.  430)  is  applicable  to  this 
case.  I  am  very  much  disposed  to 
think,  if  it  were  necessary  to  decide  it, 
I  should  come  to  the  conclusion  that 
the  principle  laid  down  in  Poivles  v. 
liar  greaves  and  Ex  parte  Waring  is 
applicable.  As  I  understand  the  doc- 
trine of  those  cases,  it  is,  that  wherever 
a  bill  is  discounted,  and  the  person  who 
discounts  the  bill  has  no  knowledge 
whatever  that  there  is  security  for  its 


payment,  and  he  discounts  it  upon  the 
faith  of  the  drawers,  acceptors,  and  in- 
dorsers,  when,  after  the  insolvency  of 
the  parties,  he  discovers  that  security 
exists  for  the  bill,  he  is  entitled  to  the 
benefit  of  the  security,  although  he  did 
not  bargain  for  it  in  any  way.  There- 
fore these  four  firms  having  become 
bankrupt,  and  Messrs.  Miles  &  Co, 
discovering  that  there  were  securities 
for  the  payment  of  the  bills,  taking  the 
Adansonia  Company  as  security,  I  am 
inclined  to  think,  upon  the  authority  of 
those  cases,  that  they  would  be  entitled 
to  the  security,  whatever  it  was,  for  the 
payment  of  the  bills ;  but  I  do  not 
think  it  necessary  to  decide  that  point. 

My  decision  rests  upon  the  other 
ground,  that  these  are  bills  accepted  by 
the  four  firms  under  the  express  autho- 
rity of  the  articles  of  the  18th  of  Sep- 
tember by  those  authorized  to  use  the 
name  on  their  behalf,  and  consequently 
the  company  are  liable  upon  them. 

The  costs  of  the  official  liquidator 
and  of  Messrs.  Miles  &  Co.  will  be 
allowed  out  of  the  estate. 


(1)  15  East,  7. 


(2)  Law  Eep.  1  Q.  B.  97. 
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Clause  3  sliews  tliat  they  meant  the  bills  to  be  the  liabilities  only      L.  jj. 

of  the  firms  that  drew  and  accepted  them.    The  judgment  and  i874 

arguments  in  Beckham  v.  Drake  (1)  illustrate  the  inflexibility  of  j,^ 

the  rule  that  in  bills  of  exchanoje  you  are  not  to  look  after  undis-  Adansonia 

^  ^  Fibre  Co. 

closed  principals :  Lindley  on  Partnership  (2) ;  Ex  parte  Bolitho  (3) ; 

Ex  parte  Hunter  (4).    The  case  most  resembling  the  present  is  !  

Nicholson  v.  Bicketts  (5).  The  bills  accepted  in  the  name  of  Fox 
Brothers  "  must  stand  on  the  same  footing  as  the  rest,  the  existence 
of  the  company  being  unknown,  so  that  there  cannot  have  been 
an  intention  to  deal  with  the  company. 

Mr.  Eiggins,  Q.C.,  and  Mr.  Bohinson,  for  Miles  dc  Co. : — 

This  case  differs  from  all  those  referred  to  by  the  circumstance 
that  the  company  has  had  no  name.  The  agreement  was  in  sub- 
stance that  the  company  should  contract  liability  in  the  names  of 
the  several  firms ;  the  name  of  each  firm  was,  therefore,  for  the 
occasion,  the  name  of  the  company.  If  the  contention  of  the 
other  side  is  correct,  no  bill  could  possibly  be  drawn  so  as  to  bind 
the  company. 


Sir  W.  M.  James,  L.J.  :— 

The  question  before  us  relates  solely  to  bills  of  exchange. 
Whatever  other  liability  may  attach  to  the  members  of  this  asso- 
ciation, which,  for  the  purpose  of  winding  up,  has  been  called  the 
Adansonia  Fibre  Company,  is  not  before  us. 

Now  it  is  the  law  of  this  country,  and  it  has  always  been  the 
law  of  this  country,  that  nobody  is  liable  upon  a  bill  of  exchange 
unless  his  name,  or  the  name  of  some  partnership  or  body  of  per- 
sons, of  which  he  is  one,  appears  either  on  the  face  or  on  the  back 
of  the  bill.  That  is  the  clear  law  of  this  country.  It  was  decided 
in  Nicholson  v.  Bickefts,  if  authority  be  required  for  such  a  pro- 
position, that  an  association  which  is  absolutely  without  a  name 
has  no  name  by  which  it  can  draw,  accept,  or  indorse  bills  of 
exchange. 

It  was  suggested,  and  the  argument  appears  to  have  prevailed 

(1)  9  M.  &  W.  79 ;  11  M.  &  W.  315.  (3)  Buck,  100. 

(2)  3rd  Ed.  p.  360.  (4)  1  Atk.  223. 

(5)  2  E.  &  E.  497. 
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L.  JJ.      with  the  Yice-Chancellor,  that  where  the  members  of  such  an 
1874      association,  or  the  firms  constituting  such  an  association,  for  the 
In  re      purposes  of  that  association,  draw  or  accept  bills  in  their  individual 
ie^BKE^Co'^  names  or  in  the  names  of  their  partnerships,  that  for  that  purpose, 
and  for  the  purpose  of  doing  equity,  or  of  reaching  the  real  prin- 
cipal, it  might  be  assumed  that  the  name  of  the  partner  upon  the 
bill,  or  the  name  of  the  partnership  upon  the  bill,  might  be  con- 
sidered as  being  jpro  hac  vice  the  name  of  the  association.  That, 
in  my  opinion,  is  a  meve  fictio  juris ;  and  although  it  used  to  be  said 
in  fictione  juris  consistit  sequitas,  I  think  that  in  these  prosaic  days, 
and  in  the  old  age  of  the  Court,  we  do  not  indulge  in  those  flights 
of  imagination  which  our  predecessors  did. 

I  am  of  opinion  that  there  is  no  evidence  whatever  that  any 
name  upon  any  one  of  these  bills  was  intended  to  represent,  or  in  fact 
did  represent,  any  association  or  body  of  persons  whateyer,  except 
the  particular  association  whose  particular  trade  name  it  is. 

Sir  G.  Mellish,  LJ.  : — 

The  question  in  this  case  is  whether  the  holders  of  ten  bills  are 
entitled  to  prove  against  the  Adansonia  Fibre  GomjQan]/,  which  is 
being  wound  up  in  this  Court. 

That  company  consisted  of  the  members  of  four  firms,  and  each 
of  the  bills  in  question  purports  upon  its  face  to  be  drawn  by  one 
of  the  four  firms  on  another  of  those  firms.  If  the  case  stopped 
there,  it  is  of  course  perfectly  clear  that  there  can  be  no  proof 
against  the  company.  It  is  the  simple  case  stated  by  Mr.  Justice 
Crompton,  m  Nicholson  v.  Bicketts  (1),  as  a  case  which  was  perfectly 
clear  and  free  from  doubt,  Where  A,,  B.,  and  G.  are  in  part- 
nership and  arrange  that  G.  shall  draw  bills  in  his  own  name  on 
A.  and  B.,  I  think  it  impossible  to  say  that  C.'s  signature  to  such 
bills  binds  the  others." 

Then,  in  order  to  prove  that  it  does  bind  the  others,  in  my 
opinion  it  must  be  made  out  that  the  others  had  given  authority 
either  to  the  persons  who  put  their  names  as  the  drawers  or  the 
persons  who  put  their  names  as  the  acceptors  to  use  those  names 
which  were  so  ])ut  upon  the  bills  as  the  names  of  the  whole  Adan- 
sonia Fibre  Gomjoany.    The  question  is  whether  that  is  made  out. 

0)  2E.  &E.  5:6. 


VOL.  IX.] 


CHANCEEY  APPEALS. 


645 


The  Yice- Chancellor  thought  it  was  made  out  by  the  articles  of     L.  JJ. 
partnership  themselves.    Now,  by  the  articles  of  partnership  it  is  1874 
stated,    Memorandum  of  agreement  made  and  entered  into  this 
18th  day  of  September,  1871,  between  the  undersigned,  who  have  ^^^^^^qJ*" 
associated  themselves  for  the  purpose  of  carrying  on  the  trade  to  "T^laim 

the  West  Coast  of  Africa  established  by  Messrs.  Fox  Brothers,  of"   

4,  5,  and  6,  Great  St.  Helens,  (1.)  The  business  to  be  carried  on 
under  the  style  of  Fox  Brothers,  who  shall  keep  separate  books 
for  the  purpose,  and  separate  clerks."  Now^,  it  is  not  necessary  to 
say  to  what  extent  that  goes ;  but,  at  any  rate,  if  it  makes  any 
name  whatever  the  name  of  the  firm,  the  only  name  it  can  make 
the  name  of  the  firm  is  the  name  of  Fox  Brothers."  Then  it 
goes  on :  "The  business  to  be  taken  over  as  from  the  31st  day  of 
December  last ;"  and  then  comes  what  is  really  the  material  clause : 
"  That  each  party  to  the  agreement  be  liable  in  respect  of  the 
business  in  proportion  to  his  share  in  the  undertaking,  and  in  the 
event  of  his  being  under  cash  advance  he  shall  receive  5  per  cent, 
interest  for  the  same ;  but  it  is  understood  and  agreed  that  the 
finance  of  the  business  be  carried  on  by  acceptances  of  the  several 
parties  interested  as  may  from  time  to  time  be  arranged." 

The  question  is,  what  is  really  the  meaning  of  those  word^,- 
"  the  finance  of  the  business  be  carried  on  by  acceptances  of  the- 
several  parties  interested  as  may  from  time  to  time  be  arranged  "  ? 
The  Yice-Chancellor  thought  that  according  to  the  true  con- 
struction of  those  words  they  meant  that  the  name  of  each  of  the 
four  firms  might  be  used  for  the  purpose  of  accepting  bills  for  and^ 
on  account  of  the  partnership  so  as  to  bind  the  partnership,  and 
that  it  amounted  to  an  express  agreement  by  the  four  that  the^ 
would  carry  on  business  and  accept  and  draw  bills  for  the  benefit 
of  the  four  in  the  name  of  whichever  of  the  four  it  might  be  most 
convenient  to  do  so.    But  in  my  opinion  it  is  quite  clear  that  that 
is  not  the  true  construction  of  the  agreement.    When  a  deed  of 
partnership  is  drav>^n,  and  the  articles  of  partnership  provide  for 
the  raising  of  capital  in  order  to  carry  on  the  business  of  the 
partnership,  it  is  competent  to  the  partners  to  raise  that  capital  in 
any  way  they  please.    If  they  please,  they  may  say  that  the  capital 
required  to  carry  on  the  partnership  shall  be  borrowed  on  the 
credit  of  all  the  partners.    If  the  money  is  borrowed  upon  the 
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credit  of  all  the  partners,  the  whole  partnership  may  be  liable.  It 
is  equally  competent  for  the  partners  to  say,  ^'  "We  will  each  of  ns 
bring  in  a  sum  of  £10,000,  or  any  other  sum  that  may  be  agreed 
on,  in  order  to  raise  capital  for  the  purpose  of  carrying  on  the 
business  of  the  partnership."  That  is  an  agreement  by  each  with 
all  the  others  that  he  will  bring  in  that  sum ;  and  it  is  also  quite 
competent  to  them  to  say,  "  Instead  of  bringing  in  money,  which  it 
is  not  convenient  to  us  to  do,  each  of  us  will  give  our  individual 
acceptance,  in  order  that,  upon  the  credit  of  our  individual  accep- 
tance money  may  be  raised  for  the  purpose  of  the  partnership." 
In  my  opinion  it  is  perfectly  clear  that  that  is  what  is  the  true 
construction  of  the  agreement.  The  word  "  several "  seems  to  me 
to  make  it  quite  plain.  "  The  finance  of  the  business  shall  be 
carried  on  by  acceptances  of  the  several  parties  interested."  So 
far  from  meaning  that  the  acceptances  of  the  several  parties  shall 
bind  all  the  firms,  it  means  exactly  the  contrary — that  each  of  the 
firms  in  partnership  is  to  raise  its  share  of  the  capital  which  may 
be  wanted  for  the  benefit  of  the  whole  company  by  giving  its 
individual  acceptances. 

That  being  the  true  meaning  of  the  agreement,  I  do  not  think 
that  there  is  any  evidence  to  shew  that  the  business  as  actually 
carried  on  by  the  partners  difiered  at  all  from  what  was  contem- 
plated by  the  articles  of  partnership.  No  doubt  this  clause  in  the 
articles  does  not  expressly  provide  how  the  bills  are  to  be  drawn ; 
it  only  says  that  funds  are  to  be  raised  by  each  individual  member 
giving  his  acceptance.  They  might  have  drawn  the  bills  in  any 
way  they  pleased.  If  a  bill  had  been  drawn  in  the  name  of  Fox 
Brothers  there  might  have  been  a  question  (I  do  not  say  how  it 
would  have  been  decided)  whether  the  name  of  Fox  Brothers  was 
not  used  to  designate  all  four.  But  none  of  the  bills  are  drawn  in 
the  name  of  Fox  Brothers,  and  when  we  find  that  the  bills  were 
drawn  in  the  names  of  some  of  the  others,  it  seems  to  have  been 
done  on  purpose  that  the  bills  might  not  bind  all  four,  but  that 
the  money  might  be  raised  on  the  individual  credit  of  the  indi- 
vidual firms  by  the  one  drawing  on  the  other.  That  seems  to  me 
to  be  the  fair  construction  of  the  agreement,  and  there  is  no  evi- 
dence to  shew  to  my  mind  that  the  course  of  business  was  not 
carried  on  precisely  in  accordance  with  it.    If  money  were  wanted 
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to  pay  off  bills  which  the  company  wanted  to  take  up,  the  money     L.  JJ. 
was  raised  by  one  of  the  partners  pledging  his  individual  credit,  i874 
and  drawing  on  another  partner  who  pledged  his  individual  credit 
by  accepting,  and  the  money  raised  by  the  discount  of  the  bills  ^^g^g^Q^"*" 
was  applied  to  take  up  other  bills  and  pay  any  debts  of  the  com-  - — 

pany,  or  it  was  used  in  any  other  way  for  the  purposes  of  the  ,  

company. 

Therefore  I  am  of  opinion,  upon  the  facts,  that  the  intention 
was  by  signing  the  name  of  each  individual  firm  to  bind  that 
firm  only. 

I  do  not  think  there  is  any  difference  with  respect  to  the  two 
bills  accepted  by  Fox  Brothers,  even  assuming,  without  deciding, 
that  the  putting  the  name  of  Fox  Brothers  on  a  bill  might,  if  it 
was  intended  to  bind  the  firm,  bind  the  firm,  yet  I  am  of  opinion, 
as  a  matter  of  fact,  that  it  was  not  intended  by  the  name  of  Fox 
Brothers"  being  used  to  bind  the  association.  This  being  an 
entirely  secret  association  there  was  no  holding  out  to  the  world, 
and  Fox  Brothers  was  a  firm  carrying  on  business  in  its  own 
name  for  the  purpose  of  Fox  Brothers,  and,  therefore,  unless  the 
acceptance  was  given  with  the  authority  of  the  association,  and  on 
account  of  the  association,  the  name  of  Fox  Brothers'^  on  the 
acceptance  would  not  bind  the  association ;  and  I  am  of  opinion 
that  these  bills  accepted  by  Fox  Brothers  being  acceptances  for 
the  purpose  of  raising  money  for  the  association,  the  inevitable 
inference  is,  that  they  were  acceptances  in  accordance  with  the 
third  article  which  bound  Fox  Brothers  just  as  much  as  the  other 
three  that  money  should  be  raised  for  the  purpose  of  the  associa- 
tion by  pledging  the  individual  credit  of  each  of  the  firms  by 
each  of  the  firms  giving  their  credit,  and  Fox  Brothers  were 
bound  as  much  to  give  their  credit  as  the  others.  My  opinion  is, 
that  in  respect  of  these  bills  Fox  Brothers  were  giving  the  indi- 
vidual acceptance  of  their  firm  for  the  purpose  of  raising  money 
for  the  benefit  of  the  association  in  accordance  with  the  articles. 

Perhaps  it  is  right  shortly  to  say  something  about  the  autho- 
rities.   The  Viee-Chancellor  relied  very  strongly  on  the  case  of 
Edmunds  v.  Bushell  (1).    Now  that  case  was  not  very  greatly 
considered,  because  it  was  a  case  where  a  rule  was  moved  for  for 
(1)  Law  Rep.  1  Q.  B.  97. 
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L.  JJ.  misdirection,  and  the  rule  was  summarily  refused.  When  the^ 
1874  facts  are  looked  at,  there  is,  as  far  as  I  can  see,  no  great  doubt 
about  it.  The  case  was  tried  before  Mr.  Justice  Crom^pton,  and  the. 
^^BEB^Ccf  following  facts  were  proved  :  "  The  Defendant  Jones  was  a  whole- 
—  sale  straw-hat  manufacturer,  who  carried  on  business  at  Luton,  in. 
  *  *  Bedfordshire,  and  also  until  May,  1865,  had  a  branch  establish- 
ment in  Milk  Street,  London!'  Therefore  that  branch  was  entirely 
his  branch.  "  The  business  in  London  was  carried  on  under  the 
name  of  BusTiell  &  Co.  By  an  agreement  between  the  two  De- 
fendants," that  is,  Bushell  and  Jones,  "  it  was  agreed  that  BusJiell 
should  enter  Jones  s  service  as  manager  of  the  establishment  in 
London,  and  that  he  should  be  paid  for  his  services  quarterly  an, 
amount  equal  to  one-half  of  the  net  profit  to  be  derived  from  the 
business  carried  on  in  London.  Jones  opened  an  account  in  the 
name  of  Bushell  &  Co."  at  the  London  and  County  BanTc,  into 
which  account  Bushell  was  to  pay  all  sums  which  he  received  to- 
the  amount  of  £5.  He  had  authority  from  Jones  to  draw  cheques 
in  the  name  of  Bushell  &  Co.  for  the  purposes  of  the  business^ 
but  he  had  no  authority  to  draw  or  accept  bills."  It  is  quite 
plain  upon  those  facts  that  Jones  authorized  Bushell  to  carry  on 
business  in  London  in  the  name  of  "Bushell  &  Co.,''  and  the 
business  so  carried  on  in  the  name  of  "  Bushell  &  Co."  was  Jones 
business.  It  is  quite  plain  that  if  the  account  at  the  London  and 
County  Bank  in  the  name  of  "  Bushell  (&  Co!'  had  been  over- 
drawn by  cheques  drawn  by  Bushell  in  the  name  of  "  Bushell  & 
Go,"  Jones  would  have  been  liable.  It  was  argued  that  because^ 
Jones  bad  not  given  authority  to  Bushell  to  accept  or  draw  bills  in;, 
the  name  of  "  Bushell  &  Co.,"  that  therefore  he  was  not  liable 
upon  the  bills ;  but  the  Court  said,  it  being  part  of  the  ordinary 
course  of  such  a  business  to  draw  and  accept  bills,  you  cannot,  by 
giving  instructions  that  bills  should  not  be  drawn,  prevent  yourself 
from  being  liable  on  bills  drawn  by  the  person  carrying  on  the 
business  in  the  name  in  which  you  authorize  him  to  carry  on 
your  business.  In  my  opinion  that  case  is  no  authority  at  all  on 
the  case  before  us. 

But  the  two  cases  which  really  are  an  authority  upon  the  ques- 
tion before  us  are  the  cases  of  South  Carolina  Bank  v.  Case  (1), 
(1)  8  B.  &  C.  427. 
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mid  Nicliohon  Y.  B{Gj{etts  (I).    The  case  of  South  Carolina  BanJc     L.  JJ. 
V.  Case  (2),  no  doubt,  has  been  very  considerably  doubted  by  some  1874 
Judges.    The  judgment  is  very  short,  but  if  the  arguments  of  the      in  re 
counsel,  Mr.  ParJce  and  Mr.  Fatteson,  are  read,  it  is  quite  plain  ^^BRE^Ca 
what  the  real  question  in  dispute  was.    By  the  articles  of  partner-  j^jjleTclaim 

■ship,  and  by  the  instructions  given  to  the  partner  who  went  to   

America^  he  had  no  authority  to  use  his  own  name  but  the  name 
of  the  partnership,  but,  as  a  matter  of  fact,  for  several  years  the 
business  had  been  entirely  carried  on  in  the  name  of  the  indi- 
vidual partner  who  was  in  America,  and  the  Court  of  Queen's 
Bench  gave  an  opinion  to  the  Court  of  Chancery  that  under  all 
the  circumstances  of  that  particular  case  the  firm  in  England  was 
l)ound  by  the  bills  drawn  in  the  individual  name  of  the  partner  in 
America,  on  the  ground  that  that  was  to  be  treated,  notwith- 
standing the  terms  of  the  partnership  articles,  as  the  name  cf 
the  firm. 

In  the  other  case  of  Nicholson  v.  Biclcetts,  Mr.  Justice  Cromjpton 
■says  about  that  case  (3)  :  "  My  only  difficulty  arose  from  the  deci- 
sion in  South  Carolina  Bank  v.  Case,  But  I  think  if  that  case 
as  to  be  regarded  as  law  it  must  be  on  the  grounds  pointed  out 
•by  Bayley,  B.,  in  Smith  v.  Craven  (4).  Eightly  or  wrongly,  the 
Court  there  assumed  that  the  facts  shewed  an  authority  from  the 
ipartners  in  England  to  the  partner  in  America  to  bind  the  whole 
firm  by  contracts  made  by  him  there  in  his  own  name ;  that  he 
was,  in  fact,  a  mere  branch  house,  abroad,  of  the  house  in  this 
country."  From  the  mode  in  which  Mr.  Justice  Crompton  states 
•that,  it  is  tolerably  clear  that  he  did  not  himself  agree  with  the 
inference  which  the  Court  drew  from  all  the  facts  in  the  South 
Carolina  BanJc  case.  He  seems  to  have  thought  that  it  ought  to 
have  been  determined  upon  what  was  the  real  agreement  made 
by  the  partners  inter  se.  However  that  may  be,  I  am  of  opinion 
that  this  case  of  Nicholson  v.  Bicketts  is  a  direct  authority  upon 
the  question  that  is  now  before  us.  In  that  case  there  was  a  com- 
plete agreement  for  a  partnership  between  the  firm  which  was  in 
JSouth  America  and  the  firm  in  England,  The  partnership  was  to 
he  a  partnership  in  exchange  business,  the  profit  and  loss  of  which 

(1)  2  E.  &  E.  497.  (3)  2  E.  &  E.  527. 

(2)  8  B.  &  C.  427.  (4)  1  C.  &  J.  500. 
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L.  JJ.  was  to  be  divided,  and  the  business  was  to  be  carried  on  by  the 

1874  firm  in  South  America  drawing  bills  in  its  own  name  upon  the 

In  re  fii'D^      England  and  selling  those  bills  in  South  America,  and 

^BRE*^Co^  then  employing  the  proceeds  by  lending  money  to  persons  in 

  South  America  for  the  ioint  benefit  of  the  two  firms,  and  sub- 

MiLEs'  Claim. 

  sequently  by  buying  short  bills  to  take  up  the  bills  in  England, 

Therefore  the  bills  were  drawn  by  the  firm  which  was  in  partner- 
ship with  another  firm,  and  there  was  far  stronger  evidence  than 
there  is  in  the  present  case  that  they  w^ere  drawn  for  the  direct 
purpose  of  carrying  on  the  business  of  the  partnership,  but  never- 
theless, because  the  agreement  was  that  the  bills  were  not  to  be 
drawn  on  behalf  of  the  whole  association  composed  of  the  two 
firms,  and  because  the  agreement  between  the  two  firms  was  that 
the  bills  were  to  be  drawn  by  one  firm  on  the  other,  although  they 
were  to  be  drawn  and  sold  for  the  joint  benefit  of  the  two  firms, 
the  Court  said  there  is  no  authority  for  the  firm  in  America  draw- 
ing bills  in  its  own  name  to  bind  the  firm  in  England  by  those 
bills,  that  is  to  say,  to  treat  the  name  of  the  firm  in  America  as 
including  the  name  of  the  firm  in  England.  In  fact,  their  very 
intention  was  to  avoid  that  by  having  the  bills  expressly  drawn  in 
the  names  which  were  understood  to  be  only  the  names  of  the 
individual  firms. 

In  my  opinion  that  is  the  case  here.  The  bills  were  drawn  for 
the  purpose  of  raising  funds  for  the  benefit  of  the  firms,  but  the 
intention  of  the  four  firms  was  that  there  were  to  be  bills  drawn 
by  each  of  the  firms  individually  pledging  their  individual  credit, 
and  under  such  circumstances,  in  my  opinion,  the  names  upon  the 
bills  do  not  represent  the  Adansonia  Fibre  Company,  but  they 
only  represent  the  individual  firms  whose  names  are  attached 
to  them. 


Solicitors:  Messrs.  Bruce,  Sons,  &  Jaclson ;  Messrs.  Pat/ne  c& 
Laijton. 
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DAWSON  V,  SMALL.  l.  jj. 

[1868    D.  45.] 

Wills  Act  (1  Vid.  c.  26),  s.  29  — "Die  without  Issue" — Indefinite  failure  of 
Issue — Executory  Bequest —  Will  explained  hy  Codicil. 

A  testator,  in  1846,  gave  his  residuary  real  and  personal  estate  to  J,  S.  L. 
and  the  heirs  male  of  his  body  lawfully  begotten  for  ever ;  but  in  case  of  his 
death  without  heirs  male  of  his  body  lawfully  begot,  then  the  property  to 
go  to  P.  0,  L.  in  the  same  manner ;  and  if  P.  C.  L.  should  die  without  heirs 
male  of  his  body  lawfully  begot,  then  the  property  to  go  to  J,  8.  A.  in  the 
same  manner.  By  a  codicil  the  testator,  after  reciting  that  by  his  will  he 
had  directed  that  in  the  event  of  the  death  of  J.  8.  L,  "  without  leaving  male 
issue  him  surviving "  the  residue  of  the  testator's  real  and  personal  estates 
should  go  to  P.  C.  L.^  revoked  that  bequest,  and  in  the  event  of  the  death 
of  J.  8.  L.  "  without  leaving  male  issue  him  surviving,"  gave  the  residuary 
estate  to  the  eldest  daughter  (if  any)  of  J.  8.  L. : — 

jETeZf^  (affirming  the  decision  of  Bacon^  ^^.0.),  that  sect.  29  of  the  Wills  Act 
(1  Yict.  c.  26)  did  not  apply,  and  that  the  gifts  over  to  P.  C.  L.  and  J,  8.  A. 
were  void  as  to  the  personalty,  as  being  on  an  indefinite  failure  of  heirs  male, 
and  that  the  codicil  did  not  alter  their  effect,  and  that  under  the  will  and 
codicil  J.  8.  L.  took  an  absolute  interest  in  the  personalty,  subject  only  to  an 
executory  gift  over  in  favour  of  his  eldest  daughter  if  he  died  leaving  no  male 
issue  surviving  him. 

John  SMALL,  by  will  dated  the  18th  of  June,  1846,  gave  his 
residuary  real  and  personal  estate  to  John  Small  LowtJier,  and 
proceeded  as  follows : — And  it  is  my  express  order  and  will  that 
no  part  of  the  real  property  be  ever  sold,  mortgaged,  or  alienated  by 
the  said  John  Small  Lowther,  but  that  it  shall  descend  free  and 
clear  of  all  incumbrances  to  the  heirs  male  of  his  body  lawfully 
begotten  for  ever,  and  likewise  direct  that  the  whole  of  the  per- 
sonal property  that  falls  to  his  share  by  this  my  will  shall  be 
invested  either  in  land  or  government  securities,  and  that  it  shall 
never  be  called  in  or  the  land  sold,  but  the  rents  and  profits  to  go 
to  the  use  of  the  said  John  Small  Lowther  and  the  heirs  male 
of  his  body  lawfully  begot  for  ever.  But  in  case  of  the  death  of 
the  said  John  Small  Loivther  without  heirs  male  of  his  body  law- 
fully begot,  then  this  legacy  to  go  to  his  brother,  Fhilip  Court 
Lowther,  with  the  same  conditions  and  restrictions  as  stated  in  the 


1874 
July  .3,  4. 
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L.  JJ.      case  of  his  brotlier  John  Small  Lowther,  and  in  casetlie  said  Philip 
1874       Court  Lowther  should  die  without  heirs  male  of  his  body  lawfully 
Dawson     begot,  then  this  legacy  to  go  to  John  Small  Andrew ^  with  the  same 
Small     restrictions  and  conditions  as  stated  in  the  case  of  John  Small 

  Lowther^ 

The  testator  made  two  codicils,  in  the  second  of  which,  dated 
the  8th  of  August,  1866,  the  following  passage  occurred : — "  In  my 
said  will  or  codicil  I  directed  that  in  the  event  of  the  death  of 
John  Small  Loiviher  without  leaving  male  issue  him  surviving,  the 
residue  of  my  real  and  personal  estate  should  go  to  and  be  vested 
in  his  brotlier,  Philip  Court  Lowther,  Now  I  do  hereby  revoke 
this  bequest,  and  in  the  event  of  the  death  of  the  said  John  Small 
Lowther  without  leaving  male  issue  him  surviving,  I  give  and 
bequeath  the  rest,  residue,  and  remainder  of  my  real  and  personal 
estate,  after  the  payment  of  my  just  debts,  funeral,  and  testa- 
mentary expenses,  and  the  legacies  given  by  my  said  will  and 
codicils,  which  have  not  been  revoked,  to  the  eldest  daughter 
(if  any)  of  the  said  John  Small  Lowther  and  her  heirs  and 
assigns." 

By  the  order  of  Yice-ChancelJor  Bacon,  made  on  further  con- 
sideration, it  was  declared  that  John  Small  Lowther  took  an  estate 
tail  in  the  real  estate,  subject  to  the  interest,  if  any,  of  any  daughter 
of  his,  and  an  absolute  interest  in  the  personalty,  and  the  residuary 
personalty  was  ordered  to  be  paid  over  to  him.  John  Small 
Andrew  appealed. 

Mr.  Chitty,  Q.C.,  and  Mr.  Caldecott,  for  the  appellant : — 

We  say  that  taking  the  will  alone  the  gift  over  is,  under  s.  29 
of  the  Wills  Act  (1  Yict.  c.  26),  a  gift  over  on  the  death  of  John 
Small  Lowther  without  leaving  heirs  male  living  at  the  time  of 
his  death,  which  is  not  too  remote.  Even  if  this  would  not  be  so 
on  the  will  itself,  the  testator  by  his  codicil  puts  his  own  interpre- 
tation on  his  words.  There  is  then  as  to  the  personalty  a  gift 
over  which  is  not  void  for  remoteness.  The  gift  over  to  Philip 
Court  Lowther  being  revoked,  that  to  John  Small  Andrew  is  accele- 
rated :  Lainson  v.  Lainson  (1) ;  Craven  v.  Brady  (2) ;  Hutton  v. 


(1)  5  D.  M.  &  G.  754. 


(2)  Law  Eep.  4  Ch.  296. 
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Simpson  (1) ;  Fuller  v.  Fuller  (2) ;  Hodgson  v.  Amhrose  (3) ;  Avehjn  l.  jj. 
y.  Ward  (4) ;  Grozier  v.  Grazier  (5).  I874 


Mr.  Eddis,  Q.C.,  and  Mr.  Torriano,  for  JoA?i  Small  Lowther. 
Mr.  Swanston,  Q.C.,  and  Mr.  Cutler,  for  the  Plaintiffs. 
Mr.  Ghitty^  in  reply. 


Dawson 

V. 

Small. 


Sir  W.  M.  James,  LJ.  :— 

I  am  of  opinion  that  the  order  of  the  Vice-Chancellor  proceeds 
on  a  correct  principle,  though  it  requires  to  be  slightly  varied. 
As  regards  the  real  estate  there  is  a  gift  in  tail  male,  as  clear  a 
gift  of  an  estate  tail  as  can  be  made.  Then  as  to  the  personal 
estate,  the  testator  directs  that  it  shall  be  invested  in  land  or 
government  securities,  and  that  the  rents  and  profits  shall  go  to 
the  use  of  John  Small  Lowther  and  the  heirs  male  of  his  body  for 
-ever.  This  is  as  clear  an  expression  as  can  be  of  an  intention  to 
create  an  estate  tail;  the  testator  shews  that  he  intended  the 
personalty  as  well  as  the  realty  to  go  into  succession  from  heir 
male  to  heir  male,  and  that  heirs  male  should  for  ever  succeed  to 
the  property,  and  that  on  failure  of  heirs  male  of  John  Small 
Lowther  it  should  go  to  Fhilip  Gourt  Lowther  on  the  same 
conditions.  This,  so  far  as  relates  to  the  realty,  is  a  good 
limitation  of  an  estate  in  tail  male  to  Philijp  Gourt  Lowther  after 
the  determination  of  the  previous  estate  tail,  but  as  regards  the 
personalty  it  is  too  remote,  being  a  gift  over  on  an  indefinite 
failure  of  issue.  Mr.  Ghitty  argued  that  sect.  29  of  the  Wills  Act 
4ipplied,  and  that  the  gift  over  was  in  the  event  of  John  Small 
Lowther  dying  without  leaving  heirs  male  living  at  his  death  ;  but 
I  am  of  opinion  that  the  Act  has  no  reference  to  such  a  case.  The 
legislature  there  deals  with  ''die  without  issue,"  "die  without 
leaving  issue,"  and  similar  ambiguous  expressions  ;  but  here  there 
is  no  ambiguity,  the  gift  over  is  on  failure  of  heirs  male  of  the 
body.    Philip  Court  Lowther  therefore  takes  no  interest  in  the 


(1)  2  Yein.  722. 

(2)  Cro.  Eliz.  422. 


(3)  1  Doug.  337. 

(4)  1  Yes.  Sen.  420. 
(5)  3  D.  &  War.  373. 


654 


CHANCEET  APPEALS. 


[L.  E. 


L.  JJ.  personalty  and  John  Small  Andrew  cannot  take  any.    Then  the 

1874  codicil  causes  a  difficulty.    It  has  been  urged  that  the  recital  in 

Dawson  codicil  is  an  interpretation  by  the  testator  of  the  words  of  his 

„  ^-  will,  and  that  we  must  read  it  as  referring  to  a  failure  of  heirs 

bMALL. 

  male  of  the  body  at  the  death.    But  supposing  that  the  recital  in 

the  codicil  is  anything  more  than  a  mere  erroneous  reference  to 
the  limitation  in  the  will,  it  only  refers  to  the  limitation  to  Philip 
Court  Lowther  and  we  cannot  carry  it  on  so  as  to  alter  the  whole  of 
the  limitations  in  the  will.  Then  the  words  of  the  gift  over  in  the 
codicil  are  as  plain  as  the  words  of  the  will  itself.  There  is  a  clear 
gift  over  to  John  Small  Lowther' s  eldest  daughter  in  a  particular 
event.  The  declaration  that  John  Small  Lowther  took  an  absolute 
interest  in  the  personalty  must  therefore  be  varied,  by  adding 
that  it  is  subject  to  an  executory  bequest  over  to  his  eldest 
daughter  if  he  dies  without  leaving  issue  male  him  surviving,  and 
of  course  the  personal  estate  cannot  at  once  be  paid  to  him. 

Sir  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors:  Mr.  William  Pitman;  Messrs.  Shum,  Grossman,  & 
Grossman. 


L.  JJ.  rOXON  V.  GASCOIGNE. 

[1872    F.  113.] 

23  &  24  Vict.  c.  127,  s.  28 — Solicitors  Lien — Charge  on  Projperty  recovered 

or  ^preserved. 

A  hill  was  filed  alleging  that  the  Defendant  had  built  so  as  to  obstruct 
the  Plaintiff's  ancient  lights,  and  was  proceeding  to  build  so  as  further  to 
obstruct  them,  and  asking  for  an  injunction  against  further  building,  and  a 
mandatory  injunction  to  pull  down  part  of  what  had  been  built.  An  inter- 
locutory injunction  was  granted  against  building  higher,  and  the  suit  was 
afterwards  compromised  on  the  terms  that  the  building  should  remain  of  its 
then  height.  The  Defendant  having  become  bankrupt,  his  solicitor  peti- 
tioned to  have  his  costs  made  a  charge  on  the  Defendant's  property  to  which 
the  suit  related  : — 

Held  (affirming  the  decision  of  the  Master  of  the  Eolls),  that  no  property 
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had  been  recovered  or  preserved  within  the  meaning  of  23  &  24  Vict.  c.  127,       l.  J  J. 

S.28.                                                     ....  1874 

A  suit  which  only  relates  to  an  easement  is  not  a  suit  in  which  it  can  be 

said  that  property  is  recovered  or  preserved,  even  though  a  mandatory  Foxon 

injunction  for  pulling  down  buildings  is  refused.  Gascoigne 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Eolls 
dismissing  a  petition  by  William  Edward  Tattershall,  the  solicitor 
of  the  Defendant,  Edmund  James  Gascoigne,  which  prayed  for  a 
declaration  that  as  such  solicitor  he  was  entitled  (subject  to  a 
mortgage  to  the  trustees  of  the  Victoria  Permanent  Benefit 
Building  Society)  to  a  charge  on  certain  leasehold  property  in 
Sheffield  for  the  amount  of  his  taxed  costs,  charges,  and  expenses 
incident  to  the  defence  of  the  suit ;  and  for  the  usual  conse- 
quential relief. 

At  the  time  of  the  institution  of  the  suit  the  Defendant  was 
entitled  to  two  houses  (being  the  property  in  question),  situate  in 
Sheffield,  for  a  term  of  800  years,  and  had  demised  them  by  way  of 
mortgage  to  the  Benefit  Building  Society  for  the  same  term  less 
the  last  day.  The  Plaintiffs  were  the  owners  of  certain  other 
leaseholds  adjoining  the  Defendant's  property  on  the  side  and  in 
the  rear,  there  being  at  the  rear  of  the  Defendant's  property  an 
open  court,  three  sides  of  which  were  bounded  by  his  buildings, 
and  the  fourth  by  those  of  the  Plaintiffs. 

In  November,  1872,  the  Plaintiffs  filed  their  bill  against  Gas- 
coigne, containing  allegations  to  the  effect  that  he  had  begun  to 
make  alterations  in  his  premises,  and  to  raise  the  walls  thereof, 
and  in  particular  had  raised  walls  which  were  formerly  of  the 
height  of  25  ft.  6  in.  and  30  ft.  respectively  to  the  height  of  48  ft., 
and  intended  to  carry  them  still  higher,  and  that  by  so  doing  had 
already  seriously  injured,  and  would  further  injure,  the  Plaintiffs' 
ancient  lights  ;  and  praying  for  injunctions  to  restrain  the  Defen- 
dant from  carrying  his  buildings  any  higher,  and  from  permitting 
the  walls  and  building  already  erected  by  him  to  continue  so  as  to 
diminish  the  supply  of  light  and  air  formerly  enjoyed  by  the 
Plaintiffs  through  their  ancient  windows. 

Notice  was  given  of  a  motion  according  to  the  terms  of  the 
prayer.  The  motion  came  on  to  be  heard  on  the  19th  of  Decem- 
ber, 1872,  and  was  ordered  to  stand  to  the  hearing  upon  the 


■656 


CHANCEKY  APPEALS. 


[L.  K. 


L.  J  J.      Defendant  undertaking  not  to  carry  Kis  wall  higher  than  it  then 

1874       was  and  not  to  erect  a  roof  thereon  at  a  greater  angle  than  45'^, 

^^j^      and  to  pull  down  any  part  of  his  buildings  if  so  ordered  at  the 

^    ^-  heariDo^. 
-Gascoigne.  ° 

  On  the  4th  of  February,  1873,  Gascoigne  instituted  proceedings 

for  the  liquidation  of  his  affairs  by  arrangement  under  the  125th 
section  of  the  Banhru^tcy  Act,  1869  ;  and  on  the  26th  of  February 
John  Walker  was  duly  appointed  trustee  in  the  liquidation ;  and 
he  was  afterwards  made  a  Defendant  by  a  supplemental  order. 

The  Petitioner  alleged  that  Walker  had  retained  him  as  his 
solicitor  for  the  defence  of  the  suit ;  but  in  fact  Walker  appeared 
by  a  different  solicitor,  and  the  Court  held  that  the  alleged  retainer 
was  not  proved  by  the  evidence. 

In  or  about  November,  1873,  Walker  compromised  the  suit  upon 
terms  under  which  (according  to  the  allegations  in  the  Petition) 
so  much  and  such  part  of  the  relief  prayed  in  the  suit  as  sought 
to  restrain  the  Defendants  from  permitting  the  walls  and  buildings 
to  continue  to  remain  erected  so  as  to  injure  the  Plaintiffs'  ancient 
lights  was  not  insisted  on. 

Previously  to  the  compromise,  Johii  Walker  had  contracted  to 
sell  the  property  to  William  Cooj)er ;  and  subsequently  to  the 
compromise  assigned  it  to  him.  Cooper  had  full  notice  of  the  suit 
before  the  compromise.  Cooper  afterwards  made  two  mortgages 
of  the  property,  one  to  Samuel  Walker,  and  the  other  to  Messrs. 
Bass,  the  brewers ;  and  the  Petition  alleged  that  these  mortgagees 
had  notice,  through  their  respective  solicitors,  of  the  suit,  and  of 
the  fact  that  the  Petitioner's  costs  had  not  been  paid ;  and  they, 
as  well  as  John  Walker  and  William  Cooper,  were  made  Eespon- 
dents  to  the  Petition. 

As  regards  Messrs.  Bass,  the  charge  of  notice  was  based  on  two 
grounds :  First,  that  Messrs.  Bass  &  Jennings,  who  acted  as  their 
solicitors,  had  on  the  occasion  of  the  mortgage  employed  Messrs. 
Webster  &  Co.,  of  Sheffield,  the  solicitors  of  William  Cooper,  the  mort- 
gagor, to  search  the  county  register ;  and,  secondly,  that  the  title- 
deeds  relating  to  the  property  were  in  the  custody  of  the  Petitioner, 
as  the  solicitor  of  the  Victoria  Permanent  Benefit  Building  Societt/y 
the  first  mortgagees. 
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The  Master  of  the  Kolls  having  dismissed  the  Petition  (1),  the 


solicitor  appealed,  serving  only 
Coo]per. 

(1)  1874.  May  27. 
Sir  G.  Jessel,  M.E.  :— 

I  must  say,  with  the  greatest  possible 
respect,  that  I  have  not  derived  much 
light  from  any  of  the  decisions  except 
that  in  Pinherton  v.  Easton  (LawEep. 
16  Eq.  490),  winch  is  not  only  the 
last  decision  in  point  of  date,  but  is  a 
decision  of  the  Lord  Chancellor's,  and 
therefore  if  there  were  any  doubt  on 
my  mind  arising  from  the  prior  deci- 
sions, I  should  be  bound  to  follow  the 
authority  of  that  case.  Now,  as  I 
understand  Lord  Selborne,  he  says  the 
question  under  this  statute  is,  whether 
there  has  been  an  actual  recovery  or 
preservation  of  property  by  means  of 
the  suit.  There  must  be  two  things — 
there  must  be  an  actual  recovery  or 
preservation  of  the  property,  and  it 
must  take  place  through  the  instru- 
mentality of  the  solicitor,  and  then  the 
Court  can  make  an  order  for  the  costs 
out  of  the  property.  Now,  what  does 
that  expression  "actual  recovery  or 
preservation"  mean?  Generally,  I 
apprehend,  it  means  that  where  the 
Plaintiff  claims  property,  and  estab- 
lishes a  right  to  the  ownership  of  the 
property  in  some  shape  or  other,  there 
the  property  has  been  recovered  ;  that 
where  a  Defendant's  right  to  the  owner- 
ship of  property  is  disputed,  and  that 
right  has  been  vindicated  by  the  pro- 
ceedings, there  the  property  has  been 
preserved.  There  is  another  case  in 
which  property  may  be  preserved  at 
the  instance  of  a  Plaintiff,  that  is, 
where  it  is  not  properly  taken  care  of 
but  liable  to  destruction  or  attack  by 
third  persons.  Then  I  can  understand 
that  a  process  which  may  not  be  called 
recovery  may  be  preservation.  But 


Samuel  WalJcer  and  William 


all  the  cases,  as  I  understand  them, 
shew,  in  accordance  with  what  seems 
to  me  to  be  the  good  sense  of  the  thing, 
and  the  plain  meaning  of  the  Act  of 
Parliament,  that  recovery  and  preserva- 
tion are  correlative  terms,  and  that  they 
both  relate  to  the  ownership  of  the 
property. 

If  that  is  right,  how  does  the  present 
applicant  make  out  that  he  has  re- 
covered or  preserved  anything.  He 
does  not  say  that  he  has  recovered  the 
property,  but  he  says  he  has  preserved 
it.  Now  what  occurred  was  this :  a 
proprietor  of  a  neighbouring  house, 
this  being  a  house  in  course  of  build- 
ing, alleged  that  the  owner  of  this 
house,  a  man  of  the  name  of  Gascoigne, 
was  proceeding  to  build  his  walls  too 
high,  and  that  by  such  building  he 
would  interfere  with  the  ancient  lights 
of  the  Plaintiffs  house.  A  motion  was 
made  for  an  injunction,  and  the  motion, 
as  is  very  common,  not  being  settled 
by  counsel,  was  a  copy  of  the  prayer  of 
the  bill ;  and  the  prayer  of  the  bill  was 
not  only  extended  to  the  injunction 
which  could  be  got  on  interlocutor}^ 
application  to  prevent  the  Defendant 
going  on  further  with  his  buildings, 
but  it  went  on  to  ask  the  Court  to 
order  him  to  pull  down  so  much  of  the 
building  or  wall  as  had  been  erected 
before  the  suit,  and  which  tended,  or 
was  alleged  to  tend,  to  the  obstruction 
of  the  Plaintiff's  lights.  The  solicitor 
appeared  on  that  motion  for  an  injunc- 
tion ;  all  that  was  done  was  to  restrain 
the  Defendant  from  proceedim 
further, 
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any 

,  which,  of  course,  was  not  re- 
covering or  preserving  anything  ;  no 
order  was  made  for  pulling  down  any- 
thing, and  there  was  liberty  given  to 
the  Defendant  to  put  on  a  roof,  he 
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Mr,  Ince,  and  Mr.  Whitalcer,  for  the  Appellant : — 
The  Petitioner  claims  a  lien  under  23  &  24  Yict.  c.  127,  s.  28. 
The  bill  sought  a  mandatory  injunction,  and  the  suit  has  preserved 


undertaking  to  take  it  down  again  if 
the  Court  so  ordered  at  the  hearing. 
That  is  the  substance  of  what  occurred. 

After  that  the  Defendant  "became 
bankrupt,  or  substantially  bankrupt, 
and  a  Mr.  John  Walker  became  his 
trustee.  [His  Honour  considered  the 
evidence  bn  the  question  w*hether  the 
trustee  had  retained  Mr.  TattersJiall, 
and  held  the  retainer  not  proved.] 

The  next  step  in  the  proceedings 
which  I  need  notice  is  this,  that  the 
trustee  sold  the  property  to  a  pur- 
chaser, who  had  notice  through  his 
solicitor,  of  the  pendency  of  the  suit. 
The  purchaser  mortgaged  the  property 
to  a  mortgagee,  who  is  also  alleged  to 
have  had  notice  through  his  solicitor, 
and  then  he  mortgaged  to  Messrs. 
Bass  &  Co.,  who  are  also  alleged,  on 
grounds  which  I  will  presently  con- 
sider, to  have  had  notice.  Before  the 
completion  of  the  sale  the  suit  was 
compromised  on  terms  the  effect  of 
Avhich  is  stated  to  have  been  that  the 
buildings  on  this  property  were  allowed 
to  remain  in  statu  quo.  Then  this 
Petition  is  presented,  asking  for  a  sta- 
tutory charge,  and  asking  also  to  estab- 
lish that  charge  against  all  these  people, 
none  of  whom  ever  employed  Mr.  Tat- 
tersJiall. 

Now,  as  regards  Messrs.  Bass  &  Co., 
they  are  not  to  be  liable  if  they  had  no 
notice,  and  I  am  clearly  of  opinion  that 
they  are  not  proved  to  have  had  it. 
AVhat  is  alleged  against  them  is  this, 
that  their  solicitors,  Messrs.  Bass  & 
Jennings,  employed  a  Mr.  Webster,  the 
solicitor  of  the  mortgagor,  to  search 
the  register  for  incumbrances,  and  give 
a  certain  notice.  That  did  not  make 
Mr.  Webster  the  solicitor  of  Bass  &  Co. 


They  had  their  own  solicitors,  Messrs. 
Bass  &  Jennings,  who  had  conducted 
the  whole  transaction,  but  they  did,  on 
the  completion  of  the  transaction,  re- 
quest these  people  to  do  for  them,  as 
their  clerks,  this  ministerial  act.  I 
think  I  should  be  doing  violence  to 
both  the  theory  of  the  cases  and  to  the 
literal  words  of  them  if  I  were  to  hold 
that  that  was  an  employment  which 
made  the  solicitors  of  the  mortgagor 
the  solicitors  of  the  mortgagee,  and 
affected  the  mortgagee  with  notice. 

The  other  ground  on  which  Messrs. 
Bass  &  Co.  were  alleged  to  have  notice 
is  a  very  curious  one.  It  seems  that 
there  was  a  first  mortgage  on  this  pro- 
perty, made  by  Gascoigne  to  a  building 
society  before  the  suit,  which  mortgage 
still  remains  unpaid,  and  that  the  title- 
deeds  were,  of  course,  in  the  possession 
of  the  building  society.  The  solicitor 
to  the  building  society  is  the  same  Mr. 
Tattershall,  and  it  appears  that  Messrs. 
Bass  &  Jennings  were  aware  of  this; 
they  were  aware,  as  they  bought  sub- 
ject to  the  first  mortgage,  that  there 
was  a  first  mortgage,  and  that  the  deeds 
were  in  the  possession  of  the  first  mort- 
gagee. It  is  said  that,  being  so  aware, 
they  were  bound  to  look  at  the  deeds, 
and  took,  the  consequences  of  not  look- 
ing at  them  if  anything  appeared  upon 
them.  Then  it  is  said  that  if  they  had 
gone  to  look  at  the  deeds  they  would 
have  been  told  by  the  secretary  or  some 
officer  of  the  building  society  that  the 
deeds  were  not  in  the  actual  possession 
of  the  building  society,  but  were  in  the 
possession  of  their  solicitor,  Mr.  Tat- 
tershall, and  if  they  had  gone  to  his 
office  and  seen  him,  Mr.  Tattershall 
would  certainly  have  told  them  of  the 
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the  property  from  being  pulled  down.  It  is  not  necessary  that 
the  whole  property  should  be  preserved.  The  keeping  it  in  statu 
quo  is  enough ;  and  it  is  not  necessary  that  the  solicitor  should 
have  done  anything  actively :  Jones  v.  Frost  (1)  ;  PinJcerton  v. 
Easton  (2)  ;  Twynam  v.  Porter  (3)  ;  Baileij  v.  Birchall  (4) ;  Baile 
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claim  he  now  makes.  All  I  can  say  is, 
that  that,  in  my  opinion,  is  something 
like  a  possibility  upon  a  possibility. 
First  of  all,  it  does  not  at  all  follow 
that  he  would  have  been  told  that  the 
deeds  were  in  the  hands  of  the  solicitor, 
the  secretary  might  have  been  good 
enough  to  have  got  the  deeds  to  shew 
him;  and  secondly,  Mr.  TattersJiall 
might  have  been  out,  and  one  of  his 
clerks  might  have  shewn  the  deeds  and 
said  nothing  about  it.  Notice  of  Mr. 
TattershalV s  claim  had  no  immediate 
relation  to,  and  no  direct  or  necessary 
connection  with,  the  seeing  the  deeds. 
It  appears  to  me  it  would  be  extrava- 
gant to  carry  the  doctrine  of  construc- 
tive notice  so  far  as  that.  Therefore, 
as  regards  Messrs.  Bass  &  Co.,  I  hold 
they  had  no  notice,  and  are  relieved 
from  all  claim  upon  that  point. 

Then  as  to  the  purchasers  and  the 
other  mortgagees,  who  are  alleged  to 
have  notice,  it  appears  to  me  that  there 
is  no  evidence  that  any  part  of  the  pro- 
perty, that  is  to  say,  qua  property,  or 
the  ownership  of  it,  was  preserved  for 
them.  First,  I  am  not  at  all  satisfied, 
as  a  matter  of  fact,  that  the  Defendant 
was  injuring  the  light  of  the  Plaintiffs. 
Even  if  he  was,  what  really  got  rid  of 
the  claim  was  a  compromise,  the  terms 
of  which  I  know  nothing  about,  but  that 
compromise  was  not  carried  out  or 
effected  by  Mr.  Tattershall,  but  by  a 
subsequent  solicitor  in  the  matter. 
That  seems  to  me  not  to  be  preserving 
the  ownership  of  the  property,  but,  if 
such  an  expression  may  be  used,  pre- 
serving the  property  from  this  claim. 
What  took  place  upon  the  motion  for 


an  injunction  did  but  keep  the  property 
in  statu  quo,  because  the  injunction 
was  simply  to  prevent  anything  from 
being  done,  and  the  permission  to  erect 
a  roof  was  not  a  preservation  of  the 
property  in  the  sense  required  for  the 
present  purpose,  though  it  was  urged 
in  the  argument,  in  reply,  that  putting 
on  a  roof  would  prevent  the  rain  from 
coming  in  and  damaging  the  property. 
I  do  not  think  that  preservation  in 
the  sense  of  protecting  property  from 
physical  damage  is  within  the  meaning 
of  the  statute.  But  even  if  it  were, 
the  only  charge  I  can  make  is  upon 
what  is  preserved.  When  Dr.  Lush- 
ington,  in  the  case  of  The  Philippine 
(Law  Eep.  1  A.  &  E.  309),  points  out 
by  his  order  that  he  must  limit  the 
charge  to  so  much  of  the  money  pre- 
served as  had  got  into  the  property, 
there  he  could  do  it  because  it  was  a 
sum  of  money.  But  how  can  I  do  it 
in  a  case  of  hypothetical  or  possible 
damage  ?  I  cannot  inquire  to  what  ex- 
tent the  property  would  have  been 
damaged,  and  give  an  order  for  an 
amount  not  exceeding  such  an  amount 
as,  upon  inquiry,  I  should  find  to  be  the 
possible  or  probable  damage.  It  does 
not  appear  to  me  that  this  is  the  fair 
meaning  of  the  Act,  or  that  the  Act 
was  intended  to  extend  to  such  a  hypo- 
thetical case  of  protection.  Therefore  I 
hold  that  the  Petitioner  has  wholly 
failed. 

(1)  Law  Eep.  7  Ch.  773. 

(2)  Ibid.  16  Eq.  490. 

(3)  Ibid.  11  Eq.  181. 

(4)  2  H.  &  M.  371. 
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L.  JJ.      V.  Baile  (1) ;  Scholejield  v.  Lockwood  (2)  ;  Smith  v.  Winter,  before 
1874      Yice-Cbancellor  James,  Jan.  31,  1870;  The  PhiUjpj){ne  (3). 

^^^^^^        Mr.  North,  for  the  Eespondents,  was  not  called  upon. 
Gaecoigne. 

Sir  G.  Mellish,  L.  J. : — 

This  is  an  appeal  from  an  order  of  the  Master  of  the  Eolls  dis- 
missing a  petition  by  a  solicitor,  which  asked  that  the  charges  of 
the  solicitor  against  the  Defendant  in  the  suit  might  be  made  a 
charge  on  the  property,  which  was  a  house  alleged  to  have  been 
preserved  by  the  suit. 

The  question  turns  upon  the  construction  of  the  28th  section  of 
the  23  &  24  Yict.  c.  127,  which  says,  "  In  every  case  in  which 
an  attorney  or  solicitor  shall  be  employed  to  prosecute  or  defend 
any  suit,  matter,  or  proceeding  in  any  Court  of  Justice,  it  shall 
be  lawful  for  the  Court  or  Judge  before  whom  any  such  suit> 
matter,  or  proceeding  has  been  heard,  or  shall  be  depending,  to 
declare  such  attorney  or  solicitor  entitled  to  a  charge  upon  the 
property  recovered  or  preserved." 

Now  there  have  been  a  great  many  cases  on  this  section,  but  in 
all,  as  far  as  I  have  been  able  to  discover,  in  which  the  charge  has 
been  allowed,  the  suit  or  action  has  related  to  property,  that  is  to 
say,  it  has  been  a  suit  for  the  recovery  of  property  or  for  the  ad- 
ministration of  property,  or  otherwise  dealing  with  the  ownership 
of  property.  No  doubt  it  applies  to  property  of  all  kinds  :  personal 
property  and  real  property,  corporeal  and  incorporeal  property, 
property  in  possession  and  property  in  remainder  or  reversion^ 
Wherever  any  property  has  been  recovered  or  preserved,  there  the 
Act  may  be  said  to  apply. 

A  large  number  of  the  cases  have  been  suits  for  the  administra- 
tion of  property,  and  of  course  in  suits  for  the  administration  of 
property,  as  in  suits  for  the  administration  of  the  property  of  a 
testator,  the  Court  decides  and  settles  to  whom  each  portion  of 
that  property  belongs.  In  such  a  suit  property  may  be  either 
recovered  or  preserved,  although,  according  to  the  last  case  before 


(1)  Law  Eep.  13  Eq.  497.  (2)  Law  Tep,  7  Eq.  83. 

(3)  Law  Eop.  1  A.  &  E.  309. 
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Lord  Selhorne,  it  does  not  necessarily  follow  in  an  administration  L.  JJ. 
suit  that  property  is  recovered  or  preserved,  and  if  it  is  neither  1874 
recovered  nor  preserved,  then  the  Act  does  not  apply.  Foxon 

Now  the  case  before  us  was  a  suit  respecting  ancient  lights.    It  Q^g^^^j^j; 

was  a  suit  alleging  that  the  Plaintiffs  were  entitled  to  light  to   

certain  windows,  that  the  Defendant  was  raising  his  neighbouring 
building,  that  he  had  already  obstructed  the  Plaintiffs'  light,  and 
was  proceeding  to  build  still  higher,  which  would  still  further 
obstruct  the  Plaintiffs'  light,  and  the  Plaintiffs  asked  for  an  injunc- 
tion to  restrain  the  building  being  erected  higher  by  the  Defendant, 
and  also  for  a  mandatory  injunction  that  some  portion  of  the 
building  already  erected  should  be  pulled  down.  Subsequently 
the  Defendant  became  bankrupt,  and  the  suit  was  ultimately 
settled  between  the  trustee  in  bankruptcy  and  the  Plaintiffs,  on  the 
terms  that  the  building  should  not  be  raised  any  higher,  but  that 
the  Defendant  or  his  trustee  should  not  be  obliged  to  take  down 
what  had  been  actually  erected.  We  have  now  to  determine 
whether  this  is  a  suit  in  which  property  can  properly  be  said  to 
have  been  recovered  or  preserved. 

The  Master  of  the  Eolls  stated  several  grounds  for  his  judgment, 
but  one  of  the  grounds,  and  the  ground  upon  which  our  judgment 
will  be  based,  was,  that  this  was  not  a  suit  in  which  property  was 
recovered  or  preserved,  and  in  my  opinion  that  is  correct. 

The  suit  was  one  relating  solely  to  an  easement.  Now,  first,.  . 
let  us  suppose  that  the  Plaintiffs  entirely  succeed  in  such  a  suit,, 
that  they  sustain  their  right  to  the  lights,  and  obtain  an  injunc- 
tion preventing  the  Defendant  from  obstructing  them,  could  the 
Plaintiffs'  solicitor  say  that  any  property  was  recovered,  so  as  to 
entitle  him  to  a  charge  upon  it  ?  Would  it  be  possible  to  say  that 
the  house  was  recovered,  or  that  the  house  was  preserved  ?  It 
seems  to  me  that  it  would  be  impossible  to  say  so.  The  title  of  the 
Plaintiffs  to  the  property  in  their  house  is  not  in  question  at  all. 
All  that  can  by  any  possibility  be  said  to  be  recovered  or  pre- 
served, whichever  word  ^  you  choose  to  employ,  is  the  right  to  the 
lights.  How  is  it  possible  to  make  a  charge  upon  a  right  to  the 
lights  ?  A  charge  can^  only  be  made  upon  the  property  itself 
which  is  recovered  ^or  preserved,  and  it  cannot  be  made  if  the  suit 
relates  only  to  some  incident  to  the  property.    You  cannot,  as  it 
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L.  JJ.  appears  to  me,  because  some  benefit  has  been  acquired  to  the 
1874      property,  on  that  account  make  a  charge  upon  the  whole  property. 

FoxoN         seems  to  me  impossible  to  make  a  charge  upon  an  easement. 

AscoiGNE    ^upposi^g  there  is  a  suit  respecting  a  right  of  way,  whether  the 

  Plaintiff  has  or  has  not  a  right  of  way  in  a  certain  direction  over 

the  Defendant's  close,  however  that  suit  may  end,  whether  the 
Plaintiff  succeeds  in  establishing  his  right  of  way,  or  whether  the 
Defendant  succeeds  in  establishing  that  there  is  no  right  of  way, 
how  can  it  be  possibly  said  that  any  property  was  either  re- 
covered or  preserved  by  the  result  of  that  suit?  If  the  Plaintiff 
succeeds,  his  property  may  be  benefited  by  having  a  right  of  way 
attached  to  it,  and  if  the  Defendant  succeeds,  the  Defendant's 
property  may  be  benefited  by  its  being  established  that  it  is  not 
subject  to  any  such  right  of  way  over  it.  Still  it  appears  to  me 
that  it  cannot  be  properly  said  that  the  property  is  either  re- 
covered or  preserved,  because,  in  my  opinion,  "preserved"  is 
used  in  contradistinction  to  "  recovered,"  and  preserved  "  means 
preserved  from  the  claim  of  property  which  is  made  by  the  other 
side.  I  doubt  extremely  whether,  in  any  case  where,  if  the 
Plaintiff  succeeds,  it  cannot  be  said  that  he  has  recovered  any 
property,  it  can  properly  be  said,  if  the  Defendant  succeeds,  that 
any  property  has  been  preserved.  Take  the  ordinary  case  of  a 
suit  about  lights;  as  respects  the  Defendant,  there  the  real 
question  is  not  whether  the  Defendant  is  the  owner  of  his 
property,  that  is  not  in  dispute  at  all;  the  only  question  is 
whether  he  is  entitled  to  use  his  property  in  a  particular  way,  or 
whether  his  using  it  in  a  particular  way  will  prejudice  the  rights 
of  the  Plaintiff.  Supposing  the  Defendant  succeeds,  and  he  estab- 
lishes that  he  has  a  right  to  use  his  property  in  the  way  in  which 
he  maintains  that  he  has,  I  cannot  see  how  by  that  any  property 
is  either  recovered  or  preserved  ;  and  indeed  the  only  ground  upon 
which  it  was  at  all  plausibly  put  that  any  property  was  recovered 
or  preserved  in  this  case  was,  that  it  so  happens  that  a  mandatory 
injunction  was  asked  for  to  take  down  some  portion  of  the  building 
which  had  been  raised,  and  then  it  was  said,  "  Well,  that  portion 
of  the  building  is  preserved."  In  my  opinion  it  is  not  preserved 
within  the  true  meaning  of  the  Act,  because  the  property  is  not 
affected.     If  a  mandatory  injunction  had  been  granted  the 
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property  in  tlie  whole  house,  including  the  erection,  would  have  L.  JJ. 
remained  in  the  Defendant  as  much  after  the  suit  as  it  did  before  ;  1874 
but  he  would  have  been  obliged  to  use  it  in  a  particular  way,  and  Foxon 
to  diminish  the  height  of  it.  When  he  has  done  that,  the  property 
in  the  bricks,  mortar,  beams,  and  iron  which  raised  it  will  remain 
in  him.  No  property  is  taken  from  him,  and  it  appears  to  me 
that  we  should  be  drawing  a  very  narrow  distinction  indeed  if 
we  came  to  the  conclusion  that  in  suits  respecting  lights,  if  the 
Plaintiff  files  his  bill  before  any  obstruction  has  been  actually 
erected,  and  the  result  of  the  suit  is  that  the  Defendant  maintains 
his  right  to  erect  the  proposed  building,  and  succeeds  altogether, 
and  then  proceeds  to  erect  it,  that  there  no  property  is  preserved, 
but  that  if  the  Plaintiff  asks  for  a  mandatory  injunction,  which  in 
practice  is  very  seldom  granted,  and  the  suit  of  the  Defendant  is 
so  far  successful  that  a  mandatory  injunction  is  not  obtained,  then 
the  property  is  preserved.  In  my  opinion,  according  to  the  true 
construction  of  the  Act,  in  order  that  the  Act  may  apply,  the  suit 
must  relate  to  the  property  itself,  which  property  itself  must  be 
either  held  to  be  the  property  of  the  Plaintiff,  or  be  held  to  be 
the  property  of  the  Defendant,  and  the  Act  cannot  be  made  to 
apply  to  suits  which  do  not  relate  either  to  the  recovery  of 
property  or  the  administration  of  property,  but  only  to  rights  in 
the  nature  of  easements  which  the  owner  or  occupier  of  one 
property  may  have  against  the  owner  or  occupier  of  another. 

It  is  said  that  this  Act  ought  to  be  liberally  construed,  and 
although  for  some  purposes  that  may  be  so,  yet  I  have  very  con- 
siderable doubt  whether  great  harm  would  not  be  done  if  it  were 
extended  to  suits  of  this  kind.  Suits  relating  to  easements  some- 
times involve  very  important  questions,  and  are  of  considerable 
importance  to  the  person  who  is  the  owner  of  the  property; 
but  they  very  often  relate  to  extremely  trifling  questions,  and 
I  doubt  whether  it  would  be  for  the  public  good  that  in  every 
case  where  there  is  a  dispute  relating  to  an  easement,  the  value  of 
which  may  be  extremely  trifling,  the  solicitors  should  be  en- 
couraged to  go  on  by  knowing  that  if  their  client  is  successful 
their  costs,  however  long  the  litigation  may  be  carried  on,  will 
be  a  charge  on  his  property  which  is  benefited.  I  think  that  to 
lay  down  such  a  rule  would  be  to  stretch  the  words  of  the  Act 
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L.  JJ.      beyond  their  natural  meaning,  and  in  a  manner  not  within  the 
1874      principle  upon  which  the  Legislature  acted,  in  enacting  that  the^ 
costs  of  the  solicitor  shall  be  a  charge  upon  the  property  recovered 
Gas^.e.  or  preserved. 

SiK  W.  M.  James,  L  J. :—  ^ 

I  am  of  the  same  opinion. 

The  appeal  will  be  dismissed  with  costs. 

Solicitors :  Mr.  K  B.  TaiiershaU ;  Messrs.  Boyle  <&  Edwards^ 


In  re  KUBY  CONSOLIDATED  MINING  COMPANY.. 

ASKEW'S  CASE. 

Bectifying  Begister — Bemoving  Name  of  ShareJidlder — Fraud — Action  at  Law 
— Discretion  under  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  35. 

Where  a  holder  of  fully  paid-up  shares  applied  to  have  his  name  removed' 
from  the  list  of  shareholders,  alleging  that  he  was  indnced  to  take  shares  by 
fraud,  and  the  facts  alleged  by  him  were  denied  by  the  company,  the  Court- 
refused  to  make  any  order  under  the  35th  section  of  the  Companies  Act, 
1862,  until  the  applicant  had  tried  the  question  at  law  in  an  action  to 
recover  what  he  had  paid  on  the  shares. 

Order  of  Malins,  Y.O.,  discharged. 

This  was  a  motion  under  the  35th  section  of  the  Companies  Act^ 
1862  (25  &  26  Vict.  c.  89),  to  have  the  name  of  the  applicant, 
Mr.  Askew,  removed  from  the  list  of  shareholders  of  the  Buby- 
Consolidated  Mining  Comj^any,  on  the  ground  that  he  had  been 
induced  to  become  a  member  of  the  company  by  means  of  mis- 
representations in  the  prospectus. 

The  prospectus  stated  that  the  company  was  formed  to  work 
certain  mines  in  California,  which  had  been  purchased  by  the 
company  for  £285,000,  and  that  the  titles  to  them  had  been 
investigated  and  found  to  be  perfect. 

Mr.  Aslcew  applied  for  shares,  and  was  allotted  fifty  £10  shares,, 
which  he  paid  up  in  full  on  the  4th  of  June,  1872. 

The  misrepresentations  relied  on  were  the  non-statement  of  a 
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i3ertain  arrangement  as  to  paying  tbe  shares  in  casli,  and  as  to      L.  jj. 
providing  thereout  for  the  directors'  qualification,  and  the  state-  1874 
ment  as  to  the  titles  having  been  investigated;  and  also  the  non-  askew'sCase. 
statement  of  the  fact  that  the  same  property  had  a  short  time 
previously  been  sold  for  £40,000  by  one  Eartmoni,  a  director,  to 
the  person  from  whom  the  company  purchased. 

The  grounds  of  defence  were  delay  and  that  the  prior  sale  by 
Hartmont  was  not  at  the  time  known  to  any  of  the  other  directors ; 
and  as  to  the  other  matters,  the  articles  of  association  were  relied 
upon.  Several  of  the  allegations  of  Mr.  AsJcew  were  denied  on 
Ibehalf  of  the  company. 

The  Vice -Chancellor  Malins  made  an  order  to  have  the  appli- 
<5ant's  name  excluded  from  the  list  of  shareholders ;  and  the 
t3ompany  appealed. 

Mr.  CoUon,  Q.C.,  and  Mr.  KeJcewich,  for  the  company : — 
We  contend  that  there  was  no  such  fraud  as  would  justify  the 
C/Ourt  in  relieving  AsJcew  ;  and,  moreover,  that  he  took  no  steps  to 
be  relieved  until  long  after  he  knew  all  the  facts  on  which  he  now 
jelies.  The  alleged  fraud  is,  at  all  events,  that  of  one  of  the  direc 
tors  and  not  of  the  company,  which  was  itself  deceived.  The 
.shares  are  all  fully  paid,  and  Askew  is  under  no  liability.  His  only 
object  is  to  get  the  opinion  of  this  Court  to  assist  him  in  an  action 
at  law  for  the  recovery  of  the  money  he  has  paid. 

Mr.  Glasse,  Q.C.,  and  Mr.  Graham  Hastings,  iov  Mx.Aslzew,  cited 
'as  authorities  for  the  removal  of  the  name,  Shiios  Case  (1),  Ex 
"parte  Los  (2),  OaJces  v.  Turquand  (3),  and  Ex  parte  Ward  (4). 
No  doubt  the  Court  has,  under  sect.  35,  a  discretion,  but  that 
discretion  is  not  arbitrary,  and  must  be  exercised  under  fixed  rules ; 
and  the  rule  is,  that  a  shareholder  who  has  been  deceived  can 
have  his  name  taken  off  the  list. 

:SiK  W.  M.  James,  L.J. : — 

The  Yice-Chancellor  does  not  appear  to  have  apprehended  that 
in  making  this  order  he  was  really  determining  the  very  matter 
which  would  have  to  be  determined  in  an  action  by  Mr.  Askew 

(1)  2  D.  J.  &  S.  544.  (3)  Law  Rep.  2  H.  L.  325. 

(2)  34  L.  J.  (Ch.)  609.  (4)  Ibid.  3  Ex.  180. 
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L.  JJ.      against  the  company  for  money  had  and  received.    The  moment 
1874       it  has  been  determined  by  a  Court  of  competent  jurisdiction  that  a 
Askew'sCase.  t^slr  never  was  a  shareholder,  it  becomes  a  mere  matter  of  course 
'  that  in  an  action  for  the  money  he  has  paid  for  his  shares  he  must 

recover.  On  the  trial  of  his  action  Mr.  Ashew  would  merely  pro- 
duce the  order  of  the  Yice-Chancellor,  and  all  those  consequences 
would  follow.  That  being  so,  I  think  there  would  be  no  advan- 
tage, but,  on  the  contrary,  a .  great  disadvantage,  in  now  trying 
this  motion  on  its  merits  instead  of  having  it  tried  in  the  best 
way — that  is  to  say,  before  a  jury,  when  all  the  witnesses  will  be 
examined  viva  voce.  Mr.  AsJcew,  having  paid  upon  his  shares  in 
full,  will  incur  no  liability  by  remaining  on  the  register,  and  all 
he  wants  is  to  get  his  money  back. 

The  Yice-Chancellor's  order  must  be  discharged,  and  the  motion 
will  stand  over,  with  liberty  to  Mr.  Askew  to  take  such  proceedings 
as  he  may  be  advised.  The  costs  of  this  application  will  be  dealt 
with  when  the  motion  is  brought  on  again. 

Sir  G.  Mellish,  L.J. : — 

I  think  it  clear,  that  under  sect.  35  of  the  Act  of  1862,  the 
Court  has  a  discretion,  if  the  case  cannot  properly  be  tried  on  a 
motion  like  this,  to  refuse  to  determine  it  until  an  action  or  suit 
has  been  brought.  And  I  think  there  is  good  reason  for  taking 
that  course  in  the  present  case,  because  Mr.  AsJcew's  shares  being 
fully  paid  up,  he  does  not  run  the  risk  which  an  ordinary  share- 
holder would  run  by  remaining  on  the  register.  An  ordinary 
shareholder  would  be  entitled  to  be  released  at  once  from  the  risk 
of  loss  and  of  liability  by  calls  in  case  a  winding-up  order  should 
be  made  while  his  name  remained  on  the  register.  Here,  the  only 
question  is,  whether  Mr.  AsJcew  is  entitled  to  recover  back  the 
money  which  he  has  paid.  That  question  will  be  more  properly 
tried  in  an  action  at  law,  for  it  involves  very  serious  charges  of 
fraud  against  gentlemen  of  respectability  who  were  directors  of 
the  company.  It  would  be  more  just  to  them  that  the  question 
should  be  determined  in  the  ordinary  way. 

Solicitors  :  Messrs.  Harder,  Broad,  &  Battcock  ;  Messrs.  Markhy, 
Tarry,  &  Stewart. 
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Ex^arieKm.GB.Lm.    InreWlKK  l.jj. 

Bankruptcy — Practice — Rehearing — Extent  of  Jurisdiciion — Pendency  of  Ap- 

peal — Additional  Evidence  on  Appeal — Bankruptcy  Act,  1869  (32  &  33  /^^g  5^  12  26. 
Vict,  c.  71),  s.  71.  —  ' 

On  an  application  to  direct  a  rehearing  of  a  case  by  the  County  Court 
Judge,  it  was  held  by  the  Chief  Judge  in  Bankruptcy  that  the  jurisdiction 
to  rehear  given  by  sect.  71  of  the  Bankruptcy  Act,  1869,  in  a  proper  case 
was  almost  without  limit ;  and  that  the  fact  that  an  appeal  from  the  original 
order  was  pending  did  not  prevent  the  Court  from  rehearing  the  case.  But 
the  Chief  Judge  held  that  under  the  circumstances  the  County  Court  Judge 
was  right  in  refusing  the  rehearing.    He  also  affirmed  the  original  order. 

On  appeal  from  both  orders,  the  Lords  Justices  affirmed  the  order  refusing 
a  rehearing,  and  heard  the  other  appeal  with  additional  viva  voce  evidence. 

This  was  an  appeal  from  two  orders  of  the  Chief  Judge  in 
Bankruptcy. 

George  WiJce  and  John  Mellin  WiJce,  who  were  merchants  in 
partnership  at  Manchester  and  elsewhere,  under  the  firm  of  John 
WiJce  &  Son,  stopped  payment  in  October,  1872,  and  they  were 
afterwards  adjudicated  bankrupts  in  the  Manchester  County  Court. 
A  proof  for  £14,259  was  carried  in  against  their  joint  estate  by 
Mr.  James  Keighley.  The  proof  was  founded  upon  some  guaran- 
tees given  in  the  name  of  the  firm.  The  trustee  in  the  bank- 
ruptcy rejected  the  proof  on  the  ground  that  the  guarantees, 
though  given  in  the  name  of  the  firm,  did  not  bind  them,  because 
they  were  signed  by  J.  M,  WiJce  without  the  authority  of  his 
partner.  The  matter  was  referred  to  the  Judge,  and  an  issue  was 
tried  by  him  without  a  jury  on  the  18th  of  July,  1873,  and  he 
aflSrmed  the  decision  of  the  trustee,  and  rejected  the  proof.  Some 
additional  evidence  was  subsequently  discovered,  and  on  the  7th 
of  January,  1874,  an  application  was  made  to  the  County  Court 
Judge  for  a  rehearing. 

At  this  time  an  appeal  to  the  Chief  Judge  from  the  original 
decision  was  pending,  and  the  County  Court  Judge  thought  that, 
under  these  circumstances,  he  had  no  jurisdiction  to  entertain  the 
application  for  a  rehearing.  The  Chief  Judge,  however,  expressed 
his  opinion  that  the  pendency  of  the  appeal  did  not  affect  the 
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jurisdiction  of  the  County  Court  Judge  as  to  the  rehearing,  and 
the  case  was  referred  back  to  him,  and  the  hearing  of  the  appeal 
was  ordered  to  stand  over.  The  application  for  a  rehearing  was 
then  renewed  in  the  County  Court  on  the  3rd  of  March,  and  was 
refused  by  the  Judge.  Mr.  Keighley  appealed  to  the  Chief  Judge 
in  Bankruptcy,  who  held  that  the  County  Court  Judge  had  full 
jurisdiction  to  rehear  the  case  if  he  had  thought  it  a  proper  case 
for  rehearing,  but  considered  that  his  discretion  had  been 
soundly  exercised  in  refusing  to  grant  the  application  under  the 
circumstances  of  the  case,  and  therefore  dismissed  the  appeal  (1). 

The  Chief  Judge  also  subsequently  dismissed  the  appeal  from 
the  original  decision  of  the  County  Court  Judge  upon  the  merits, 
and  Keighley  appealed  from  both  orders  of  the  Chief  Judge. 

(1)  1874.  April  27. 
Sir  James  Bacon,  C.J. : — 


The  question  before  me  is  really  a 
narrow  one.  Application  was  made  to 
the  learned  Judge  to  rehear  a  case 
which  he  had  heard  on  a  former  occa- 
sion. He  was  of  opinion  that  the  new 
evidence  which  was  brought  before 
him  did  not  justify  his  interference 
with  the  decision  which  had  been 
already  pronounced,  and  he  therefore 
declined  to  have  a  re-litigation  of  a 
matter  which  he  had  disposed  of. 

Having  listened  to  the  learned  Judge's 
judgment,  1  must  confess  that  I  should 
take  a  much  more  extensive  view  of 
that  discretion  which  the  71st  section 
of  the  Act  gives  with  regard  to  re- 
hearings  than  he  seems  to  have  taken ; 
nor  do  I  think  there  would  have  been 
any  danger,  if  he  had  thought  right  to 
do  so,  in  rehearing  this  case,  because  it 
could  hardly  have  been  said  he  was 
initiating  a  new  kind  of  proceeding, 
since  the  practice  of  rehearing  proper 
cases  on  proper  materials  is  of  very 
considerable  antiquity.  It  is  a  part  of 
the  practice  in  bankruptcy  which  exists 
in  as  much  force  now  that  the  71st 
section  is  part  of  the  law  of  bankruptcy 
as  it  did  before. 


[His  Honour  then  referred  to  the 
evidence,  and  added: — ] 

The  only  question  which  I  have  to 
consider  is  whether  the  learned  Judge, 
having  decided  as  he  did  on  the  first 
occasion,  having  in  his  mind  what  he 
had  then  done  and  the  evidence  on 
which  he  had  acted,  and  being  invited 
now  to  consider  the  additional  evi- 
dence, was  right  in  saying,  "  That 
evidence  does  not  change  my  opinion  ; 
the  case,  notwithstanding  that  evi- 
dence, remains  exactly  as  it  was  when 
I  considered  it  in  the  first  instance." 
Ascribing  to  the  learned  Judge,  as  I 
have  said,  a  larger  discretion  than  he 
seems  to  have  thought  he  had,  being  of 
opinion  that  the  discretion  js  almost 
without  limit  in  proper  cases,  and  that 
there  ought  to  be  no  hesitation  in 
exercising  it,  I  cannot  say  I  think  that 
if  I  had  been  in  his  place  I  should  hav 
decided  otherwise  than  he  did,  or  that 
I  should  not  have  refused,  on  such  ad- 
ditional evidence  as  was  tendered  to 
him,  to  rehear  a  case'  which  had  been 
already  disposed  of  on  the  evidenc 
previously  brought  before  him.  I  am 
of  opinion,_therefore,  that  I  must  refuse 
this  appeal. 
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Mr.  JDe  Gex,  Q.C.,  and  Mr.  Amhrose  (Mr.  G.  W.  Lawrance  with  L.  JJ. 
them),  for  the  Appellant : —  1874 

Before  the  Act  of  1869  it  was  almost  a  matter  of  course  to  allow    Ex  imrte 

Keighley. 

rehearings  in  the  Court  of  Bankruptcy.  Under  the  71st  section 
of  the  Act  of  1869  the  discretion  of  the  Court  is  as  large  as  it  was  Wire. 
before.  Our  object  in  asking  for  a  rehearing  is  to  adduce  the 
'evidence  of  an  accountant  which  throws  great  light  on  the  trans- 
action, and  to  state  our  case  afresh  before  the  County  Court 
Judge  (1).  If  the  Court  should  be  against  us  on  the  question  of 
rehearing,  we  ask  to  have  an  opportunity  of  adducing  fresh 
evidence  here. 

Mr.  Little  J  Q.C.,  and  Mr.  Jordan  (Mr.  Finlay  KnigJit  with 
them),  for  the  trustee  : — 

The  Court  will  not  grant  a  rehearing  after  the  expiration  of 
twenty-one  days  from  the  original  hearing,  after  the  analogy  of 
the  rule  in  the  case  of  appeals,  unless  a  special  case  be  made  out : 
Ex  ]paTte  Brown  (2).  In  the  present  case  no  application  for  a  re- 
heariug  was  made  for  nearly  six  months  after  the  original  hearing. 
If  the  case  were  reheard,  the  affidavit  of  the  accountant  could  not 
be  received,  for  it  is  not  evidence.  He  could  only  form  his  opinion 
from  the  books,  which  are  themselves  in  evidence.  The  question 
of  rehearing  is  a  matter  of  discretion  with  a  Judge,  and  this  Court 
will  be  reluctant  to  interfere  with  his  decision. 


8iR  W.  M.  James,  L  J.  :— 

We  think  that  a  rehearing  before  the  County  Court  Judge  ought 
not  to  be  granted.  But  we  cannot  satisfactorily  dispose  of  the 
appeal  on  the  merits  without  examining  the  two  Messrs.  Wike  in 
Court.  We  will,  therefore,  allow  the  case  to  stand  over  for  a  fort- 
night in  order  that  they  may  attend  in  Court  for  that  purpose; 
but  the  Appellant  must  pay  all  the  costs  of  their  attendance,  and 
of  the  additional  day  of  hearing. 

(1)  The  following  cases  were  cited  70);  Ex  parte  Irribert  (1  De  G.  &  J. 

at  the  hearing  before  the  Chief  Judge  :  152)  ;  Ex  parte  Jackson  (3  Dea.  651 ). 

Ex  parte  Lavender  (2  Mont.  &  A.  117)  ;  (2)  Law  Rep.  9  Ch.  304. 

Ex  parte  Cunningham  (3  Dea.  &  Ch.  ^ 
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L.  JJ.  June  26.  On  this  day  the  two  Messrs.  WiJce  were  examined  in 
1874       Court,  and  the  case  was  argued  on  the  merits  by  the  same  counsel. 

Ke^(Sley.      The  Lords  Justices  were  of  opinion,  on  the  result  of  the 
WiKE      evidence,  that  J.  M.  Wihe  had  authority  to  sign  the  guarantees 

  in  the  name  of  the  firm.    They  accordingly  discharged  the  order 

of  the  County  Court  Judge,  and  directed  the  proof  on  the 
guarantees  to  be  admitted.  The  appeal  against  the  order  of  the 
Chief  J udge  dismissing  the  application  for  a  rehearing  was  dis- 
missed with  costs. 

;   Solicitors  for  the  Appellant :  Messrs.  Mackrell  &  Co. 

Solicitors  for  the  Trustee :  Messrs.  Torr  &  Co.,  agents  for  Messrs. 
Sale,  Shi^pman,  &  Co.,  Manchester, 


L.  JJ.  Ex  jparte  NADEN.    In  re  WOOD. 

Provable  Deht — Debt  capable  of  being  fairly  estimated — Separation  Deed — 
July  10.  Annuity  —  Invalid  Marriage  —  Deceased  Wife's  Sister  —  Bankruptcy  Act, 
  1869  (32  &  33  Vict.  c.  71),  s.  31. 

A  man  went  through  the  ceremony  of  marriage  with  a  sister  of  his  deceased 
wife,  and  lived  with  her  as  his  wife.  They  afterwards  separated,  and  a  separa- 
tion deed  in  the  ordinary  form  was  executed,  in  which  she  was  described  as 
his  wife,  and  he  covenanted  with  the  trustees  of  the  deed  to  pay  her  an 
annuity  for  their  joint  lives.  There  was  a  proviso  that,  if  the  parties  should 
live  together  again  by  mutual  consent,  the  deed  should  become  void.  The 
annuity  was  paid  for  twelve  years,  and  then  the  man  became  bankrupt : — 

Deld  (affirming  the  decision  of  Bacon,  C.J.),  that  the  value  of  the  future 
payments  of  the  annuity  was  capable  of  estimation,  and  was  provable  in  the 
bankru^Jtcy. 

As  the  parties  never  could  legally  live  together  as  husband  and  wife,  the 
proviso,  making  the  deed  void  in  the  event  of  their  doing  so,  must  be  dis- 
regarded. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 

Previously  to  October,  1858,  W.  B.  Wood  was  living  with  a  sister 
of  his  deceased  wife  as  his  wife.  He  had  gone  through  the  form  of 
marriage  with  her.  Differences  took  place  between  them,  and  they 
agreed  to  live  separately,  and  a  deed  was  executed  in  the  ordinary 
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form  of  a  separation  deed  between  husband  and  wife.    This  deed      l.  jj. 
was  dated  the  5th  of  October,  1858,  and  was  expressed  to  be  made  1874 
between  W,  B.  Wood  of  the  first  part,  Mari/  Wood,  his  wife,  of  the  Exparte 
second  part,  and  John  Dennis  and  Noah  Naden  of  the  third  part.  Naden. 
It  contained  a  recital  that  differences  had  arisen  between  W.  B.  ^ood. 

Wood  and  Mary  Wood,  and  that  they  had  agreed  thenceforward  to   

live  separate  and  apart ;  and  by  it  W.  B,  Wood  covenanted  with 
Dennis  and  Naden  that  it  should  be  lawful  for  Mary  Wood  thence- 
forth to  live  separate  and  apart  from  him,  as  if  she  were  sole  and 
unmarried,  and  that  he  would  not  at  any  time  thereafter  molest, 
annoy,  or  in  any  manner  interfere  with  her,  nor  by  proceedings  in 
the  Ecclesiastical  Courts  or  otherwise  attempt  to  compel  her  to 
reside  with  him ;  and  that  he  would,  during  the  joint  lives  of  him- 
self and  Mary  Wood,  pay  to  her,  or  to  Dennis  and  Naden  for  her 
use,  the  yearly  sum  of  £40.  And  in  consideration  of  the  premises 
Dennis  and  Naden  jointly  and  severally  covenanted  with  W.  B. 
Wood  that  Mary  Wood  should  not  at  any  time  thereafter  molest,  or 
annoy,  or  in  any  manner  interfere  with  W,  B,  Wood,  nor  by  pro- 
ceedings in  the  Ecclesiastical  Courts  or  otherwise  attempt  to  compel 
him  to  reside  with  her ;  and  further,  that  she  should  not,  after  the 
expiration  of  one  month  from  the  date  of  the  deed,  reside  within 
five  miles  of  the  then  residence  of  TF.  B.  Wood,  so  long  as  he  should 
reside  there ;  and  further,  that  she  should  not  take  any  proceedings 
against  W.  B.  Wood  for  compelling  payment  to  her  of  any  future 
or  other  alimony  or  maintenance  than  the  above  annuity ;  and 
further,  that  Dennis  and  Naden  would  indemnify  Wood  from  all 
debts,  contracts  and  engagements  that  should  or  might  thereafter 
be  contracted  or  entered  into  by  Mary  Wood,  and  from  all  actions, 
suits,  claims,  and  demands  whatsoever  on  account  thereof  or  in 
relation  thereto.  Provided  always,  that  if  W.  B.  Wood  and  Mary 
Wood  should  at  any  time  thereafter  by  their  mutual  consent  live 
together  again,  then  the  deed  and  every  clause  therein  contained 
should  thenceforth  be  and  become  absolutely  null  and  void. 

After  this  deed  was  executed  the  parties  lived  separate,  and  the 
annuity  was  regularly  paid  by  Wood  till  the  year  1870.  He 
married  again,  and  Mary  Wood  married  a  Mr.  Spencer,  who  after- 
wards died. 

On  the  26th  of  June,  1871,  Wood  was  adjudged  a  bankrupt  in 
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L.  JJ.     the  Kingston  County  Court.    The  trustees  of  the  separation  deed 
1874      tendered  a  proof  for  £16  15s.  dd.  arrears  of  the  annuity  due  at  the 
Ex  parte    commencement  of  the  bankruptcy,  and  £250  10s.,  the  estimated 
Naden.     value  (as  found  by  an  actuary)  of  the  future  payments.  The 
Wood.      Judge  was  of  opinion  that  there  was  good  consideration  for  the 
'  deed,  but  that  the  value  of  the  future  payments  was  incapable  of 

being  fairly  estimated.  He  therefore  admitted  the  proof  for  the 
arrears,  but  rejected  the  remainder  of  the  claim. 

The  trustees  of  the  deed  appealed  from  this  decision  to  the  Chief 
Judge  in  Bankruptcy. 

The  Chief  Judge  was  of  opinion  that,  as  the  parties  could  never 
legally  live  together  as  husband  and  wife,  the  proviso  making  the 
deed  void  in  the  event  of  their  doing  so  must  be  disregarded,  and 
that  the  value  of  the  future  payments  of  the  annuity  was  capable 
of  estimation,  and  was  provable  in  the  bankruptcy.  The  trustee 
in  bankruptcy  appealed  from  this  decision. 

Mr.  Bobertson  Griffiths  (Mr.  Josiah  Wilkinson  with  him),  for  the 
Appellant : — 

There  was  no  consideration  for  the  deed,  for  there  was  no  obli- 
gation on  the  part  of  the  bankrupt  to  provide  for  the  maintenance 
of  the  lady,  and  none  on  her  part  to  reside  with  him.  Moreover, 
the  debt  is  not  provable,  because  it  is  incapable  of  being  fairly 
estimated,  and,  therefore,  is  not  provable  under  the  31st  section 
of  the  BanJcrupcif  Act,  1869.  It  is  impossible  to  say  when  these 
parties  may  return  to  live  together.  An  annuity  subject  to  a 
similar  contingency  was  held  not  to  be  provable  under  the  former 
Banhru^ptcy  Act  in  Mudge  v.  Bowan  (1).  Brett  v.  Jachson  (2)  is 
also  in  point. 

Mr.  H,  W,  Lord,  for  the  trustees  of  the  settlement,  was  not 
called  on. 

SiE  W.  M.  James,  L.J. 

I  am  of  opinion  that  the  Chief  Judge's  decision  was  quite  right. 
I  think  that  the  County  Court  Judge  did  not  address  his  mind  to 
the  fact  that  the  provision  in  the  separation  deed  was  wholly  void. 

(1)  Law  Rep.  3  Ex.  85.  (2)  Law  Eep.  4  0.  P.  259. 
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It  is  quite  impossible  that  this  man  and  this  woman  can  ever      L.  JJ. 
live  together  as  husband  and  wife  in  the  present  state  of  the  law  ;  1874 
and  the  Court  cannot  contemplate  an  alteration  in  the  law.    If  the  Ex^rte 
condition  contemplated  their  living  together  not  as  husband  and  Nadex. 
wife,  it  was  contra  honos  mores,  and  for  that  reason  void.    The  w^od. 
condition  being  a  condition  subsequent,  the  deed  must  be  read  as 
if  the  proviso  in  question  did  not  form  part  of  it.    So  read,  it  is 
an  ordinary  deed  of  covenant  for  payment  of  an  annuity  to  a 
person  for  life,  and  the  annuity  is  clearly  capable  of  being  esti- 
mated, and  may  be  proved  under  the  31st  section  of  the  Bank- 
ruptcy Act,  1869.    The  appeal  must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.  J.,  concurred. 

Solicitors  for  the  Appellant :  Messrs.  Wilkinson  <&  Hoivlett, 
Solicitor  for  the  Kespondents  :  Mr.  E.  M,  Hare. 


Ex  parte  BAUM.    In  re  EDWAEDS.  L.  jj. 

1874 

Bankruptcy — Liquidation — Debt  not  provable— Declaration  containing  Counts 

in  Tort  as  well  as  Counts  in  Contract — Bankruptcy  Act,  1869,  s.  31 —      Juhj  31. 

Bankruptcy  Rules,  1870,  r.  260 — Resolution  for  Composition — Election  of   

Creditor  to  proceed  at  Law. 

A  creditor  brought  an  action  at  law  against  his  debtor,  in  which  he  joined 
counts  in  contract  for  breach  of  promise  in  not  accepting  certain  bills  of  ex- 
change, with  counts  in  tort  for  misrepresentations  contained  in  a  letter 
written  by  the  debtor.  The  debtor  afterwards  filed  a  petition  for  liquidation, 
and  the  creditors  agreed  to  a  composition : — 

Held,  that  the  debtor  was  entitled  to  an  injunction  to  restrain  the  Plaintiflf 
from  proceeding  at  law  on  the  counts  in  contract,  but  that  the  Court  had  no 
jurisdiction  to  restrain  him  from  proceeding  on  the  counts  in  tort : 

Held,  also,  that  the  creditor  having  elected  to  proceed  at  law,  could  not 
receive  a  composition  in  respect  of  what  he  might  fail  to  recover  in  the 
action. 

This  was  an  appeal  from  an  order  of  Mr.  Eegistrar  Murray, 
sitting  as  Chief  Judge  in  Bankruptcy. 

J,  Edwards  and  E.  H.  Westphal  carried  on  the  business  of  com- 
mission agents  in  London,  under  the  firm  of  Edwards  &  WestpliaL 
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In  January,  1871,  Messrs.  Edwards  &  Wesf^phal  applied  to 
Messrs.  Baum  &  Lie]pmann,  bankers  at  Banzig,  to  discount  bills 
drawn  on  them  by  Mr.  J".  G.  Ord  ;  and  in  reply  to  their  inquiries 
respecting  the  respectability  of  Mr.  Ord,  they  wrote  to  them  the 
following  letter : 

"  London,  14th  January,  1871. 
"  We  wrote  you  on  the  11th  inst.,  and  owe  you  still  an  answer 
to  your  inquiry  respecting  Mr.  J.  G.  Ord.  This  gentleman  is  a 
highly  respectable  and  honourable  man,  who  was  for  ten  years 
engaged  in  our  office,  and  with  whom  we  intend  to  do  business  to  a 
considerable  extent  in  the  course  of  the  year.  You  can  therefore 
always  take  as  firmly  settled  that  we  shall  ever  accord  the 
promptest  protection  to  Mr.  Ord's  drafts,  as  the  same  would  surely 
not  come  to  you  with  bills  on  us  for  the  drawing  which  he  is  not 
authorized.  It  could  thus  only  be  prejudicial  to  his  credit  with 
respect  to  ourselves  if  we,  in  conformity  with  your  wish,  were  to 
open  a  credit  with  you  for  Mr.  Ord  for  a  limited  sum,  whilst  we 
are  firmly  convinced  that  it  is  to  your  interest  alone  in  this  respect 
to  treat  Mr.  Ord  without  any  limit  whatever. 

Yours  respectfully, 

"  Edwards  &  Westjphal" 

In  reliance  on  this  letter,  Baum  dt  Liejomann  in  August,  1873, 
discounted  various  bills  drawn  by  Ord  on  Edwards  &  West^hal,  but 
which  the  latter  firm  refused  to  accept,  on  the  ground  that  Ord 
was  not  authorized  to  draw  them. 

On  the  3rd  of  September,  1873,  Baum  &  Liepnann  brought  an 
action  in  the  Court  of  Common  Pleas  against  Edwards  &  Westjohal 
for  their  loss  in  discounting  these  bills.  The  first  count  of  the  de- 
claration was  for  breach  of  contract  in  refusing  to  accept  the  bills, 
and  the  usual  money  counts  were  added.  The  second  and  third 
counts  were  for  damages  sustained  by  the  Plaintifi's  through  the 
representations  contained  in  the  letter  of  the  14th  of  January, 
1871,  which  they  alleged  to  be  false  and  fraudulent.  The  damages 
were  laid  at  £4000. 

On  the  24th  of  December,  1873,  the  Defendants  pleaded  the 
general  issue  to  all  these  counts. 

On  the  23rd  of  April,  1874,  the  Defendants  filed  their  petition 
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for  liquidation  ;  and  on  the  14th  of  May  an  extraordinary  resolu- 
tion to  accept  a  composition  of  5s.  in  the  pound  was  agreed  to  by 
the  requisite  majority  of  creditors,  and  subsequently  conlSrmed. 

On  the  1st  of  July,  1874,  Edwards  &  Westjohal  applied  to  the 
Registrar  for  an  order  restraining  Baum  &  Liejpmann  from  pro- 
ceeding with  this  action,  which  order  the  Registrar  granted ;  and 
Baum  &  Liejpmann  appealed  from  that  decision. 

Mr.  Be  Gex,  Q.C.,  and  Mr.  Brought  for  the  Appellants : — 

The  Court  has  no  jurisdiction  to  make  the  order  appealed  from. 
Eule  260  of  the  Bankruptcy  Bules,  1870,  which  follows  the  words 
of  the  13th  section  of  the  Bankrujptcy  Ad,  1869,  only  empowers 
the  Court  to  restrain  proceedings  at  law  against  the  debtor  in 
respect  of  any  debt  provable ;  and  under  the  31st  section,  no 
demands  in  the  nature  of  unliquidated  damages,  arising  otherwise 
than  by  reason  of  a  contract  or  promise,  are  provable.  It  is  true 
that  some  of  the  counts  of  the  declaration  were  on  contract,  but 
we  are  willing  to  strike  them  out,  and  proceed  only  on  those 
which  are  based  on  the  Defendants'  tortious  misrepresentation. 

Mr.  Winslow,  Q.C.,  and  Mr.  Bohson,  for  the  debtors: — 

The  demand  of  the  Appellants  against  us  is  substantially  one 
arising  out  of  contract.  If  bills  had  been  accepted,  they  could 
have  maintained  no  action  on  the  letter  complained  of.  It  would 
be  an  evasion  of  the  Act,  and  contrary  to  the  policy  of  the  bank- 
ruptcy laws,  if  a  creditor  whose  real  claim  arose  out  of  contract 
could  add  a  count  to  his  declaration  alleging  fraud,  and  so  avoid 
an  injunction. 

Sib  G.  Mellish,  L.J. : — 

This  is  an  application  by  liquidating  debtors  to  restrain  an 
action  at  law  against  them  under  Rule  260  of  the  Banlcru]ptcy 
Bules,  1870,  by  which  the  Court  may  at  any  time  after  the 
presentation  of  a  petition  for  liquidation  restrain  further  proceed- 
ings in  any  action  against  the  debtor  in  respect  of  any  debt 
provable."  The  31st  section  of  the  BanJcrujotcy  Act,  1869,  enacts 
that  ''demands  in  the  nature  of  unliquidated  damages  arising 
otherwise  than  by  reason  of  a  contract  or  promise  shall  not  be 
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L.  JJ.     provable  ia  bankruptcy."    It  is  therefore  clear  that  damages  for 
1874      false  representation  are  not  provable,  and  that  the  Court  of  Bank- 
Ex^rte    i'upt<5y  bas  no  jurisdiction  to  restrain  an  action  for  fraud  or  misre- 
Baum.     presentation.    I  agree  that  if  a  Plaintiff  joins  claims  which  are 
Edwards,    provable  with  claims  which  are  not  provable,  the  Court  of  Bank- 
ruptcy  is  not  prevented  from  restraining  the  proceedings  in  respect 
of  the  claims  which  are  provable :  but,  on  the  other  hand,  the 
Court  cannot  take  advantage  of  the  insertion  of  claims  which  are 
provable  to  restrain  the  Plaintiff  from  enforcing  claims  which  are 
not  provable,  and  which  he  ought  not  to  be  restrained  from  en- 
forcing. 

Now  it  is  clear  that  some  of  the  counts  profess  to  be  counts  for 
damages  for  misrepresentation  ;  and,  assuming  that  the  letter  af 
the  14th  of  January,  1871,  amounts  to  a  false  representation,  it 
may  be  proved  that  such  false  representation  was  to  the  prejudice 
of  the  persons  who  discounted  the  bills ;  and  if  so,  it  will  be  a 
cause  of  action  for  damages  which  cannot  be  proved  in  bankruptcy. 
It  is,  of  course,  material  to  the  person  who  discounts  bills  that  the 
drawer  should  be  honourable  and  respectable,  so  that  if  the  ac^ 
ceptor  fails,  he  may  have  a  remedy  against  the  drawer.  Whether 
this  false  representation  will  be  proved  or  not  I  cannot  say,  but 
this  Court  has  no  power  to  restrain  the  Plaintiffs  from  bringing 
an  action  on  that  ground. 

The  proper  course  will  be  to  restrain  the  Plaintiffs  from  pro- 
ceeding in  any  action  founded  on  contract,  and  from  setting  up 
any  breach  of  contract  in  any  action.  There  will  be  no  costs  in 
the  Court  below  or  here. 

Sir  W.  M.  James,  L.J.,  concurred. 

Mr.  De  Gex,  Q.C.,  asked  that  the  Plaintiffs  might  be  allowed 
to  receive  a  composition  for  any  balance  due  to  them  which  they 
might  not  recover  in  the  action.  Under  the  15th  section  of  the 
Debtors  Act,  1869  (32  &  33  Yict.  c.  62),  a  creditor  may  proceed 
against  a  fraudulent  debtor  for  the  unpaid  balance,  although  he 
has  accepted  a  composition. 

Sir  AV.  M.  James,  L.J.  :— 

No ;  you  must  elect  between  proceeding  at  law  or  proving  under 
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Mr.  De  Gex : — We  will  elect  to  proceed  at  law.  Baum. 
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Lunacy  Begulation  Act,  1862  (25  &  26  Vicf.  c.  86),  s.  3 — Inquiry  when  Lunacy 

commenced.  July  4 

A  Portuguese  gentleman  whose  domicil  was  in  Fortugal,  whose  property, 
with  a  very  trifling  exception,  was  in  Fortugal,  and  whose  wife  and  only  child 
were  residing  there,  became  lunatic  in  England,  and  had  been  so  for  some 
'  years.  A  petition  was  now  presented  by  some  relations  in  England  for  an 
inquiry  as  to  his  state  of  mind.  Proceedings  in  lunacy  were  at  the  same 
time  taken  in  Fortugal  by  his  wife,  and  the  Portuguese  Court  issued  a  re- 
quest to  the  English  Courts  to  inquire  into  his  state  of  mind.  The  wife 
applied  here  to  have  an  inquiry  as  to  the  time  when  the  lunacy  commenced, 
it  being  desired  by  the  Portuguese  Court  that  such  an  inquiry  should  be 
made  in  England : — 

Held,  by  James,  L.J,,  that  the  25  &  26  Yict.  c.  86,  s.  3,  does  not  take 
away  the  power  of  the  Court  to  direct  such  an  inquiry  where  special  circum- 
stances render  it  desirable : 

But  held,  that,  in  the  circumstances  of  the  present  case,  such  an  inquiry 
ought  not  to  be  directed,  as  it  was  not  required  for  any  purpose  of  the  pro- 
ceedings in  England,  and  the  finding  might  aflfect  other  parties  who  could 
not  effectually  intervene  in  the  inquiry,  and  yet  would  probably  be  treated 
in  Fortugal  as  concluded  by  it. 

This  was  a  Petition  presented  by  the  son-in-law  and  the  sister- 
in-law  of  Gonzalo  Sottomaior  for  an  inquiry  as  to  liis  lunacy. 

The  lunatic  was  a  native  of  FortugaL  He  came  over  to  Eng- 
land in  1858  for  a  temporary  purpose,  and  shortly  afterwards 
became  of  unsound  mind,  since  which  time  he  had  been  residing 
with  the  Petitioners  in  London  until  very  recently,  when  he  had 
been  placed  in  a  lunatic  asylum.  He  had  a  considerable  landed 
property  in  Fortugal,  and  his  only  property  in  England  was  a 
dividend  of  £208,  payable  under  a  composition  deed.    His  wife 
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L.  JJ.     and  his  only  child  (a  daughter)  were  resident  in  Portugal,  and  on 
1874      the  18th  of  April,  1874,  the  Petition  was  ordered  to  stand  over 
jn  re      ^^v  them  to  be  served  with  it. 
(A^LuNATic)      -^^^  lunatic's  unsoundness  of  mind  was  not  ques- 

  tioned.    The  wife  had  commenced  proceedings  in  Portugal  to 

have  him  found  lunatic,  and  the  Portuguese  authorities  issued  a 
document  called  **a  rogatory  letter,"  dated  the  16th  of  April, 
1874,  addressed  to  "  The  Judges  and  any  other  magistrates  of  Her 
Britannic  Majesty,  and  especially  those  of  the  City  of  London^" 
requesting  them  to  order  an  examination  of  the  mental  condition 
of  the  lunatic,  and  if  he  should  be  found  lunatic,  to  order  him  to 
be  delivered  to  his  wife  to  be  brought  over  to  Portugal,  she  being, 
by  the  laws  of  Portugal,  his  guardian  and  the  administratrix  of 
his  estate  in  that  country. 

The  Petition  having  been  served  on  the  wife  and  daughter,  came 
on  to  be  heard  before  the  Lord  Justice  James  on  the  20th  of 
June,  1874,  when  his  Lordship  directed  an  inquiry  as  to  Mr. 
Sottomaior's  state  of  mind — nothing  further  to  be  done  without  an 
order  of  the  Court. 

An  application  was  now  made  on  behalf  of  the  wife  and  daughter 
to  vary  the  minutes  of  this  order  by  adding  an  inquiry  from  what 
time  the  lunatic  had  been  of  unsound  mind.  It  appeared,  by 
instructions  sent  from  Portugal,  that  the  Portuguese  Court  desired 
this  inquiry. 

Mr.  Bristowe,  Q.C.,  for  the  wife  and  daughter : — 

The  Lunactj  Begulation  Act,  1853  (16  &  17  Vict.  c.  70),  s.  47, 
clearly  gave  power  to  the  Court  to  direct  such  an  inquiry  as  we 
ask  for  where  there  were  special  circumstances  calling  for  it ;  but 
the  3rd  section  of  the  Act  of  1862  (25  &  26  Vict.  c.  86)  is  of  more 
doubtful  import,  the  question  being  whether  the  concluding  words, 

unless  the  Judge  or  Master  shall  otherwise  direct,'^  override  the 
whole  section.  It  is  submitted  that  they  do.  It  is  provided  in 
the  later  Act,  sect.  2,  that  it  shall  be  read  as  part  of  the  former : 
it  does  not  profess  to  be  a  repealing  Act,  and  the  3rd  section  is 
not  to  be  treated  as  repealing  the  47th  section  of  the  earlier  Act, 
unless  it  is  found  impossible  to  reconcile  them.    It  is  important 
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for  the  purpose  of  tlie  proceedings  in  Portugal  to  have  the  time 
of  the  lunacy  ascertained,  it  will  be  difficult  and  expensive  for  the 
Portuguese  Courts  to  ascertain  it,  and  this  Court,  according  to  the 
comity  of  nations,  will  do  what  it  can  to  assist  the  Portuguese 
Oourt. 

Mr.  SemingSy  for  the  Petitioners : — 

I  submit  that  the  first  part  of  the  3rd  section  of  the  later  Act 
is  absolute.  The  words  "  or  Master  "  shew  that  the  qualification 
cannot  override  the  whole  of  the  section,  for  the  inquiry  can  only 
be  directed  by  the  Court. 

Mr.  Alexander,  for  a  judgment  creditor  for  £9000,  who  had  been 
-served : — 

The  judgment  debt  due  to  my  client  was  contracted  since  the 
period  at  which  it  is  alleged  that  the  lunatic  became  of  unsound 
mind.  If  on  the  inquiry  it  should  be  found  that  he  became  so  in 
1860, 1  shall  be  much  prejudiced,  for  the  foreign  Court  will  give 
far  higher  importance  to  such  a  finding  than  the  Courts  here,  and 
will  probably  treat  it  as  conclusive.  Even  if  I  should  have  liberty 
to  attend  the  inquiry,  still  I  shall  be  prejudiced,  for  the  wife  and 
daughter,  who  are  the  best  witnesses,  are  in  Portugal,  and  I  cannot 
procure  their  evidence.  , 

SiK  G.  Mellish,  L.J. :— • 

Assuming  that  the  Act  of  1862  does  not  preclude  an  inquiry 
at  what  time  a  person  became  of  unsound  mind,  I  think  that  the 
special  circumstances  which  will  authorize  the  Court  to  direct  such 
an  inquiry  must  be  such  circumstances  as  make  information  on 
that  head  material  for  the  purpose  of  the  proceedings  in  the 
lunacy.  Now  in  the  present  case  we  intend  to  give  up  the  lunatic 
to  the  persons  entitled  to  his  custody  under  the  Portuguese  pro- 
ceedings ;  this  Court  is  not  about  to  take  upon  itself  the  adminis- 
tration of  the  lunatic's  property,  and  therefore  does  not  require 
this  information  for  the  purpose  of  any  proceedings  before  itself. 
Under  these  circumstances,  it  appears  to  me  that  we  ought  not  to 
direct  an  inquiry  the  finding  on  which  would  doubtless  be  taken 
by  the  Portuguese  Courts  to  have  much  greater  weight  than  it 
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L.  JJ.     would  be  taken  to  have  here.     If  the  parties  who  would  be 

1874      affected  by  the  finding  could  have  the  matter  properly  fought 

out  here,  there  would  be  no  objection  to  the  inquiry ;  but  the  judg- 

SoTTOMAioR  ment  creditor,  whose  interests  are  most  materiallv  affected,  would 
(A  Lunatic)  ,  j  * 

  have  no  locus  standi  before  the  Master.    The  inquiry  would  be 

ex  farte,  and  ought  not  to  be  made  unless  it  is  wanted  for  the 

guidance  of  the  Court  respecting  further  proceedings  in  the 

lunacy. 

Sir  W.  M.  James,  LJ. 

On  the  construction  of  the  Act  of  Parliament  I  do  not,  after 
the  full  discussion  which  has  taken  place,  entertain  a  doubt  that 
this  Court  still  retains  jurisdiction  to  direct  the  inquiry  under 
special  circumstances.  It  is,  however,  impossible  to  read  the  Act 
without  seeing  that  it  was  the  intention  of  the  Legislature  to  pre- 
vent the  inquiry  except  under  very  special  circumstances,  and 
the  Court  must  find,  not  only  that  there  are  special  circumstances, 
but  that  those  special  circumstances  are  such  as  make  the  inquiry 
desirable  for  the  protection  of  the  lunatic,  and  not  prejudicial  to 
any  one  else.  I  feel  very  gravely  the  force  of  what  Mr.  Bristowe 
has  said — that  it  is  a  sort  of  duty,  according  to  the  comity  of 
nations,  for  this  Court  to  comply,  as  far  as  possible,  with  the  re- 
quest of  the  Portuguese  Court,  and  to  endeavour  to  ascertain,  as 
far  as  possible,  what  that  Court  wishes  us  to  ascertain.  But  the 
difficulty  is  this — that  third  persons  are,  or  very  probably  may  be, 
interested  or  involved  in  the  question  from  what  date  the  lunacy 
commenced.  Now  the  practice  of  this  Court  does  not  enable  those 
third  persons  effectually  to  protect  their  interests  on  such  an  in- 
quiry, whether  it  take  place  before  the  Master  or  before  a  jury. 
The  Petitioners  may  inform  the  Court  in  Portugal  that  we  have 
simply  confined  the  inquiry,  according  to  the  usual  practice  of  this 
Court,  to  the  present  state  of  mind  of  the  lunatic,  and  that  this 
Court  does  not  think  fit  to  direct  any  inquiry  as  to  the  question 
at  what  period  the  alleged  lunacy  commenced,  because,  according 
to  the  practice  in  this  country,  third  persons,  whose  interests  may 
be  involved  in  that  question,  have  no  means  of  efiectually  defend- 
ing their  interests  upon  such  an  inquiry,  and  that  for  this  reason 
we  do  not  direct  the  inquiry  in  the  form  asked. 
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Aug.  1.    Mr.  Sottomaior  having  been  found  lunatic,  their  Lord-      L.  J  J. 
ships,  this  day,  made  an  order  declaring  the  costs  of  the  Petitioners  1874 
a  first  charge,  and  the  costs  of  the  judgment  creditor  a  second 
charge,  on  the  £208.    A  committee  of  the  estate  was  appointed  (^°™^t?c) 

for  the  purpose  of  receiving  that  sum,  and  was  directed  to  pay   

the  above  costs  and  hand  over  the  balance  to  the  solicitor  of  the 
lunatic  s  wife  and  daughter.  Liberty  was  given  for  the  removal 
of  the  lunatic  to  Portugal^  to  be  delivered  to  his  wife. 

Solicitors :  Mr.  John  P,  Poncione,  jun. ;  Messrs.  TampUn,  Tayler, 
&  Josejph, 


In  re  NEWMAN'S  SETTLED  ESTATES.  L.  JJ. 

MM  Estates  Act  (19  cfc  20  Vict.  c.  120),  s.  23~Timher  Money— Permanent 

Iniprovements.  July  25. 

Under  the  Settled  Estates  Act  (19  &  20  Vicfc.  c.  120),  s.  23,  money  arising 
from  timber  cut  under  an  order  of  the  Court  was  ordered  to  be  expended  in 
erecting  new  farm  buildings  and  other  permanent  improvements  of  the  pro- 
perty. 

By  the  will  of  Jane  Newman,  dated  the  1st  of  May,  1860,  certain 
freehold  estates  were  devised  upon  trust  for  the  brother  and 
sisters  of  the  testatrix,  as  tenants  in  common,  during  their  respec- 
tive lives,  with  remainders  over  ;  the  estates  of  the  tenants  for  life 
not  being  made  unimpeachable  for  waste.  The  will  contained  no 
powers  of  cutting  timber. 

In  1868  the  trustees,  and  all  the  persons  beneficially  interested, 
presented  a  Petition  under  the  Settled  Estates  Act  (19  &  20  Vict, 
c.  120),  stating  that  there  was  valuable  timber  (not  ornamental) 
ripe  for  felling  on  the  estate,  and  that  it  would  be  for  the  benefit 
of  the  persons  interested  that  powers  should  be  granted  for  cutting 
timber,  and  that  the  timber  should  be  sold  and  the  proceeds  laid 
out  in  the  improvement  of  the  property ;  and  praying  that  the 
Court  would  authorize  the  sale  of  a  proper  part  of  the  timber,  and 
that  the  proceeds,  after  payment  of  the  costs  of  the  application, 
might  be  paid  to  the  trustees  of  the  will,  to  be  employed  by  them 
in  the  improvement  of  the  property. 
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L.  JJ.  After  the  Petition  had  been  presented,  an  infant  child  was  born 
1874      to  one  of  the  tenants  for  life,  and  was  made  a  Kespondent. 

On  the  23rd  of  January,  1869,  an  order  was  made  directing  an 
Settled''  i^^^^i^^J  whether,  with  a  due  regard  to  the  interest  of  all  parties 
Estates,  entitled  under  the  will,  it  was  fit  and  proper,  and  for  the  benefit 
of  the  settled  estate,  to  cut  down  and  sell  the  timber  (not  orna- 
mental) growing  upon  the  estate  or  any  part  thereof,  with  liberty 
to  the  Petitioners  to  apply  in  Chambers  for  the  sale  of  such  tim- 
ber, and  for  the  application  of  the  money  arising  by  the  sale 
thereof,  and  for  the  costs  of  the  Petition. 

Timber  was  accordingly,  with  the  sanction  of  the  Judge  in 
Chambers,  felled  and  sold  ;  and  the  proceeds,  amounting  to  £792, 
paid  into  Court.  The  costs  of  the  Petition  had  been  taxed  and 
paid,  and  there  remained  in  Court  £143  18s.  11c?.  consols  and 
£466  2s.  11^.  cash. 

The  estate  consisted  of  the  following  particulars :  Yearsion 
Farm,  300  acres ;  rent,  £360.  JDudshill  Farm,  208  acres ;  rent, 
£280.  Field  House  Farm,  60  acres;  rent,  £100.  High  Home 
Farm,  14  acres  ;  rent,  £70. 

A  surveyor  who  was  employed  to  inspect  the  farms  reported  to 
the  trustees  as  to  what  was  required  to  be  done  to  put  the  build- 
ings into  proper  order.  The  works  which  he  reported  to  be  neces- 
sary were  divided  into  three  heads :  1,  the  building  new  hop-kilns 
and  granary,  estimated  at  £404;  10s.;  2,  the  conversion  of  the 
old  hop-kilns  and  rooms  into  two  cottages,  estimated  at  £405  10s.; 
3,  various  repairs  and  alterations  on  the  farms,  estimated  at  £578. 
It  was  deposed  that  all  these  works  were  essential  for  putting  the 
property  into  good  order  and  repair,  and  that  they  would  perma- 
nently increase  its  value.  The  trustees  had  the  first  part  of  the 
work  done  upon  another  estimate,  at  a  total  expense  of  £364. 
They  also  executed  some  drainage  work  on  the  Yearston  Farm, 
at  a  cost  of  £15  7s.  8d„  on  an  agreement  with  the  tenant  that  he 
was  to  pay  additional  rent  equal  to  £5  per  cent,  on  the  outlay. 

The  Petitioners  now  applied  by  summons  that  the  fund  in  Court 
might  be  paid  to  the  trustees,  they  undertaking  to  apply  it  in  pay- 
ment of  the  costs  of  the  repairs  and  improvements  made  and  to 
be  made.  At  the  request  of  the  Master  of  the  Eolls  the  case  was 
heard  by  the  Lords  Justices. 
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Mr.  W.  Pearson,  Q.C.,  and  Mr.  Alfred  Smith,  for  the  Petition- 
ers, referred  to  the  Settled  Estates  Act  (19  &  20  Yict.  c.  120),  ss.  11 
and  23,  and  the  Lands,  Clauses  Act  (8  Vict.  c.  18),  s.  69 ;  Re 
CUtheroe's  Settled  Estates  (1) ;  Be  Bummer's  Will  (2) ;  In  re  Leigh's 
Estate  (3) ;  Be  Buckinghamshire  Bailway  Company  (4) ;  Ex  jparte 
Shaw  (5)  ;  Ex  jparte  Bavis  (6) ;  Be  Budyerd's  Trusts  (7)  ;  Exjparte 
Bector  of  Holywell  (8) ;  In  re  Incumbent  of  Whitfield  (9) ;  Be 
Partington's  Trust  (10)  ;  Ex  jparte  Corporation  of  Liverpool  (11) ; 
In  re  Johnson's  Settlement  (12). 

Mr.  Woodroffe,  for  the  Kespondent. 

Sir  W.  M.  James,  L.J.  :— 

The  cases  proceed  on  the  principle  that  the  erection  of  a  build- 
ing is  substantially  the  same  thing  as  the  purchase  of  a  new  estate. 
No  mischief  can  result  from  following  these  decisions.  The  order 
may  be  taken  as  asked. 

Sir  G.  Mellish,  L.J. : — 

I  think  that  the  authorities  are  too  strong  to  be  departed  from. 
It  would  be  mischievous  to  overrule  such  a  course  of  decisions, 
though  I  am  not  prepared  to  say  that,  in  the  absence  of  authority, 
I  should  have  decided  the  point  in  the  same  way. 

Solicitors :  Messrs.  Bdbinson  &  Preston. 


In  re 
Newman's 
Settled 
Estates. 


(1)  17  W.  E.  345. 


(7)  2  Giff.  394. 


(2)  2  D.  J.  &  S.  515. 

(3)  Law  Rep.  6  Ch.  887. 

(4)  14  Jur.  1065. 


(8)  2  Dr.  &  Sm.  463. 
(9;  IJ.  &  H.  610. 
(10)  11  W.  E.  160. 


(5)  4  y.  &  C.  Ex.  506. 

(6)  3  De  a.  &  J.  144. 


(11)  Law  Eep.  1  Ch.  596. 

(12)  Ibid.  8  Eq.  348. 
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WILLIAMS  V.  AYLESBUEY  AND  BUCKINGHAM 
EAILWAY  COMPANY. 

[1871    W.  246.] 


Building  Bectory — Tenant  for  Life — Purchase-money — 8  Vict.  c.  18,  s.  Gd.^ 

An  arrangement  was,  with  the  consent  of  all  proper  parties,  made  for  the 
rebuilding  of  a  rectory  house,  part  of  the  money  to  be  advanced  by  the  Com- 
missioners of  Queen  Anne's  Bounty,  and  part  to  be  supjolied  by  money 
agreed  to  be  paid  by  a  railway  company  for  a  piece  of  the  glebe.  The 
rebuilding  proceeded,  but  the  railway  company  were  unable  to  pay,  and 
the  money  required  was  advanced  by  the  rector.  When  the  railway  company 
had  paid  the  money  the  rector  petitioned  to  have  it  paid  to  him  : — 

Held,  that  the  Court  had  no  power  to  make  the  order. 

Queer e^  whether  money  arising  from]  the  sale  of  glebe  land  can,  under 
the  Lands  Clauses  Consolidation  Act,  be  applied  towards  the  rebuilding  of 
a  rectory. 

The  Ayleslury  and  BuckingJiam  Bailway  Company  had  taken 
part  of  the  glebe  of  the  rectory  of  Waddesdon,  and  the  price 
was  fixed  at  £700.  The  rectory  house  was  old  and  dilapidated, 
and,  with  the  consent  of  the  bishop  and  the  patron,  an  arrange- 
ment was  made  that  the  old  house  should  be  pulled  down  and  a 
new  house  built  on  the  site,  at  an  expense  of  £1900,  the  Commis- 
sioners of  Queen  Annes  Bounty  advancing  £1140,  and  £700  to 
be  supplied  by  the  money  for  the  land  taken  by  the  railway 
company,  the  patron  to  pay  the  rest.  The  rebuilding  went  on, 
but  the  railway  company  fell  into  difficulties,  and  did  not  pay 
the  £700.  The  rector  thereupon  advanced  the  money,  and  the 
building  was  completed.  The  rector  then  filed  a  bill  against  the 
railway  company  for  specific  performance,  and  ultimately  the 
railway  company  paid  the  purchase-money  into  Court.  The 
rector  then  presented  a  Petition  in  the  suit  to  have  the  money 
paid  to  him.  The  Master  of  the  Rolls  doubted  if  he  had  power 
to  order  the  payment,  and  the  Petition  now  came  before  the 
Lords  Justices. 

Mr.  Townsend,  for  the  rector : — 

Everything  has  been  done  regularly,  and  if  the  money  had 
at  once  been  paid  into  Court  this  application  of  it  would  have 
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been  sanctioned  under  sect.  69  of  the  Lands  Clauses  Consolidation     L.  J  J. 

Act,  8  Yict.  c.  18.    It  is  merely  tlie  default  of  the  company  which  1874 

has  caused  any  question.    The  Master  of  the  Eolls  felt  himself  Williams 

in  a  difficulty  because  of  some  observations  in  In  re  Leigh's  Aylesbury 

Estate  (1):  but  there  the  remaindermen  opposed,  here  no  one  and 

T    -n  T-v     .   /r^x    1  111  M  Buckingham 

opposes.    In  Ex  ^arte  Davis  (2)  the  expense  had  been  voluntarily  Railway  Co. 

incurred  by  the  tenant  for  life,  and  yet  the  money  was  paid  to 

him. 

[Sir  G.  Mellish,  L.J. : — No  doubt  it  might  have  been  done. 
A  house  might  be  built  on  other  land,  and  then  the  old  house 
and  land  might  be  sold  and  the  new  house  and  land  bought,  but 
it  is  very  doubtful  whether  this  is  a  proper  application  of  the 
money  under  the  Act.  This  is  not  a  purchase  of  messuages, 
lands,  tenements,  or  hereditaments.] 

We  are  informed  that  money  paid  for  the  purchase  of  land 
has  been  applied  to  building  rectories  in  more  than  thirty  cases, 
and  the  practice  of  the  Court  on  that  point  is  settled  :  In  re 
Incumbent  of  Whitfield  (3). 

Mr.  Swan,  for  the  railway  company. 

Sir  W.  M.  James.  L.J.,  said  that  the  Court  had  no  more  power 
to  order  this  money  to  be  paid  to  the  rector  than  to  order  any 
other  sum  of  money  to  be  paid  to  him.  The  Court  had  held  that 
a  new  building  in  some  sense  was  land,  and  had  gone  to  some 
extent  in  allowing  money  to  be  so  applied,  but  their  Lordships 
could  not  go  beyond  the  decisions,  which  did  not  authorize  the 
payment  of  this  money.  It  was  unfortunate  for  the  rector,  but 
the  Court  had  no  power. 

Sir  G.  Melush,  L.  J.,  was  of  the  same  opinion.  It  was  a  hard 
case,  but  it  was  impossible  to  say  that  this  would  be  applying 
money  in  the  purchase  of  other  messuages,  lands,  tenements,  or 
hereditaments.  Nor  could  such  a  thing  be  done  merely  because 
it  was  desirable  and  all  parties  consented.  The  order  asked 
for  could  not  be  made. 

Solicitors :  Messrs.  Evans,  Foster,  &  Butter ;  Messrs.  Jennings, 
White,  &  BucJcston, 

(1)  Law  Rep.  6  Ch.  887.  (2)  3  De  G.  &  J.  144.  (3)  IJ.  &  H.  610. 
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re  LONDON,  BOMBAY,  AND  MEDITEEEANEAN  BANK. 
Ex  ;parte  CAMA. 

Accommodation  Bills — Claim  in  Winding-up — Mistake — Amount — Balance — 

Security  realized, 

A  merchant  in  Bombay  bouglit  of  a  bank  bills  on  their  London  branch 
for  £25,000,  giving  for  them  £5000  in  cash  and  £20,000  in  bills  on  a  firm  in 
London,  consisting  of  himself  and  another  person.  The  bank  bills  were  all 
indorsed  to  the  firm  in  London,  and  were  all  accepted.  The  merchant's  bills 
were  sent  to  the  London  branch  of  the  bank  and  were  accepted  by  the  London 
firm.  The  bank  was  wound  up,  and  the  merchant  and  his  partner  each 
became  insolvent ;  the  London  firm  holding  at  the  time  of  the  winding-up 
bills  to  the  amount  of  £19,000,  and  the  bank  having  parted  with  the  bills  for 
£20,000:— 

Held,  that  under  the  circumstances  the  bills  were  not  accommodation  bills, 
and  that  the  trustees  of  the  London  firm  were  entitled  to  prove  for  the 
£19,000  in  the  winding-up : 

Held,  also,  that  the  principle  as  to  proving  for  cross  accommodation  bills 
does  not  apply  when  the  bills  are  in  the  hands  of  third  parties. 

The  trustees  of  the  London  firm  had  sent  in  a  previous  claim  to  prove  for 
£5000,  taking  that  amount  as  the  balance  between  the  bills  for  £25,000 
and  the  bills  for  £20,000,  and  not  being  aware  that  the  bank  had  parted 
with  the  bills  for  £20,000.  At  the  time  of  the  previous  claim  the  trustees 
held  securities  which  had  since  been  realized  by  them  : — 

Held,  that,  notwithstanding  the  previous  claim  made  by  mistake,  the- 
trustees  might  prove  for  the  £19,000;  and  that  the  claim  would  be  considered 
as  made  when  the  previous  claim  was  made,  so  that  the  trustees  representing 
the  London  firm  were  not  bound  to  give  credit  for  the  money  received  by 
realizing  the  security. 

Order  of  Hall,  Y.C.,  affirmed. 

Ex  parte  Macredie  (1)  considered. 

the  year  1866  Bomanjee  Framjee  Cama  (carrying  on  business^ 
at  Bombay  as  B.  F.  Cama,  Sons,  &  Co.)  bought  from  the  Bombay 
branch  of  the  London,  Bombay,  and  Mediterranean  Bank  twenty-two 
bills  of  exchange,  drawn  on  the  London  branch  of  the  bank,  for 
various  sums,  amounting  together  to  £25,000,  and  payable  on 
various  days. 

For  these  bills  he  gave  £5000  in  cash  and  a  further  sum  for 
discount,  and  bills  for  £20,000  drawn  by  him  on  a  firm  called 
Cama  &  Co.,  of  London,  consisting  of  himself  and  of  one  Bomanjee 
(1)  Law  Eep.  8  Ch.  535. 
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Festonjee,    The  bills  bought  by  him  were  indorsed  to  Cama  &  Co,,     L.  JJ. 

sent  to  London,  and  accepted  by  the  bank ;  and  the  bills  given  by  1874 

him  were  remitted  to  the  bank  in  London,  and  were  accepted  by      in  re 

Cama  &  Co,,  in  London,   The  bank  being  unable  to  meet  the  first  Bombay' 

set  of  bills  accepted  by  them  for  £10,000,  and  payable  in  May,  an^)  Meditek- 
1^  '         ^  ^  ^\  RANEAN  Bank. 

1866,  deposited  with  Cama  &  Co.,  of  London,  a  promissory  note  of    ex  parte 

Landau  &  Co.  for  £10,000  by  way  of  security.  Cama. 

On  the  20th  of  July,  1866,  an  order  for  winding  up  the  bank 
was  made.  On  the  6th  of  August  a  deed  was  executed  by  B,  F, 
Cama  assigning  his  property  to  trustees  for  the  benefit  of  his 
creditors;  and  on  the  22nd  of  August,  1866,  a  deed  was  executed 
by  Bomanjee  Pestonjee  assigning  his  property  to  trustees  (not  the 
same  as  those  of  B.  F,  Cama)  for  the  benefit  of  his  creditors. 

In  January,  1867,  the  trustees  of  B.  F,  Cama  and  the  trustees 
of  Bomanjee  Pestonjee,  representing  Cama  &  Co.,  sent  in  a  claim 
under  the  winding-up,  as  creditors  for  £5000  in  respect  of  the 
balance  on  the  bills.  This  they  afterwards  alleged  to  be  a  mistake, 
as  in  making  out  the  account  (which  was  sent  with  an  affidavit  as 
to  their  claim)  they  had  set  off  against  the  bills  for  £25,000  held 
by  them  the  bills  for  £20,000  which  had  been  given  to  the  bank, 
but  which  the  bank  had  then  parted  with,  as  the  trustees  after- 
wards discovered.  At  the  date  of  the  winding-up  Cama  &  Son 
held,  in  fact,  £19,000  of  bills,  having  parted  with  bills  for  £6000. 

After  this  claim  had  been  sent  in,  the  trustees  of  the  two  estates, 
representing  Cama  <&  Co.,  realized  more  than  £8600  on  the  pro- 
missory note  of  Landau  &  Co. 

The  trustees  of  the  two  partners,  as  representing  Cama  &  Co., 
now  sought  to  prove  against  the  bank  for  £19,000  on  the  bills  still 
held  by  them. 

The  Yice-Chancellor  Eall  allowed  the  claim,  and  the  official 
liquidators  appealed. 

The  circumstances  of  the  case  are  stated  at  greater  length  in 
the  report  of  London,  Bomlay,  and  Mediterranean  Bank  v.  Nar- 
raivay  (1). 


Mr.  Bichinson,  Q.C.,  and  Mr.  LaJce,  for  the  Appellants  : — 
We  say  that  these  were  mere  accommodation  bills,  and  that  the 
(1)  Law  Eep.  15  Eq.  93. 
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L.  JJ.  principle  of  Ex  jparte  WalJcer  (1)  governs  the  case :  Ex  farte 

1874  Macredie  (2).    We  gave  bills  for  £25,000,  and  took  bills  for 

^J^g  £20,000.    Ex  jparte  Bawson  (3)  shews  that  such  bills  cannot  be 

Bombay  pr^^^®^      Unless  there  is  a  surplus.    We  have  had  to  pay  divi- 

AND  Meditee-  dends  on  the  £20,000,  and  we  cannot  have  to  pay  again  on  the 
eaneanBank.  _        _^  . 

Ex  parte    ^^^>^^^»  ^ctimcf^  cc  Co.  Cannot  prove  m  competition  with  their  own 

creditors. 

Moreover  they  have  claimed  for  £5000  on  a  different  principle, 
giving  credit'  for  the  £20,000  held  by  the  bank,  but  not  for  the 
£6000  of  bills  which  they  had  parted  with,  and  they  cannot  now 
be  allowed  to  charge :  KellocFs  Case  (4).  The  trustees  must  have 
known  that  the  £20,000  bills  had  been  discounted. 

Mr.  Lindletf,  Q.C.,  and  Mr.  KeJcewich,  for  the  trustees,  were  called 
upon  only  as  to  the  time  when  the  claim  was  made. 


SiE  G.  Mellish,  L.  J. : — 

I  am  of  opinion  that  the  decision  of  the  Vice-Chancellor  in 
this  case  was  correct  on  both  points. 

The  first  question  is,  whether  the  trustees,  who  represent  the 
London  firm  of  Cama  &  Co.,  are  entitled  to  prove  against  the 
London,  Bomhayj  and  Mediterranean  Bank  in  respect  of  bills  of 
exchange  drawn  by  B,  F.  Cama  in  Bombay  upon  the  bank,  and 
accepted  by  the  bank,  and  now  held  by  Cama  dt  Co.  of  London, 
there  being  a  partner  in  the  London  firm  who  was  not  a  partner 
in  the  Bombay  firm. 

Now,  in  my  opinion,  it  is  quite  clear  that  if  none  of  these 
parties  had  become  insolvent,  an  action  at  law  could  have  been 
maintained  by  the  London  firm  of  Cama  &  Co,  against  the  London, 
Bomhay,  and  Mediterranean  Bank  in  respect  of  these  bills : — [His 
Lordship  then  stated  the  facts,  expressing  his  opinion  that  the 
indorsement  to  the  London  firm  was  for  value.] 

In  the  first  place,  I  think  it  was  not  a  mere  exchange  of  accom- 
modation acceptances,  but  was  a  purchase  of  bills ;  and  although 
they  were  in  great  part,  although  not  entirely,  paid  for  by  giving 
other  bills  at  different  dates,  still  I  think  they  were  not  accom- 

(1)  4  Ves.  373.  (3)  Jac.  274. 

(2)  Law  Ecp.  8  Ch.  535.  (4)  Law  Eep.  3  Ch.  769. 
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modation  acceptances  in  respect  of  which  no  action  at  law  could     L.  JJ. 
lie  by  the  drawers'^  against  the  acceptors.    It  seems  to  me,  how-  1874 
ever,  that  it  is  hardly  necessary  to  consider  that  point,  because 
it  would  not  be  an  action  brought  by  the  drawers  against  the  ^o^y 
acceptors,  but  by  the  indorsees  for  value.  and  MEmTER- 

I  cannot  see  how  the  doctrine  of  Ex  parte  Walker  (1)  can  parte 
possibly  apply  to  a  case  where  there  are,  in  fact,  three  firms,  and  Cama. 
where  the  firm  which  seeks  to  prove  is  not  the  same  as  that  which 
made  the  arrangement  about  the  exchange  of  acceptances,  if  there 
was  an  exchange  of  acceptances.  Indeed,  I  doubt  whether  I  was 
right  in  what  I  said  in  Ex  ^parte  Macredie  (2)  that  possibly  the 
doctrine  of  Ex  parte  Walker  might  apply  not  only  to  a  case 
where  there  was  an  exchange  of  accommodation  acceptances,  but 
might  apply  to  a  case  where  one  bill  was,  in  some  respects,  the 
consideration  for  another  bill.  I  have  great  doubt  on  further 
consideration  whether  that  was  right,  and  whether  the  rule  was 
not  that  which  was  stated  by  Lord  Selhorne  in  that  case,  namely, 
that  proof  could  only  be  admitted  when  an  action  at  law  would 
lie,  and  not  in  a  case  of  pure  accommodation  acceptances  in 
respect  of  which,  if  there  was  no  bankruptcy,  no  action  at  law 
would  lie. 

However  that  may  be,  it  is  not  necessary  now  to  decide  the 
question,  because  in  this  case  the  bills  having,  as  it  appears  to 
me,  been  indorsed  for  value,  I  think  it  is  quite  clear  that  the 
indorsees  might  have  maintained  an  action  at  law,  and  therefore 
are  entitled  to  prove. 

Then,  with  respect  to  the  second  question,  that  depends  upon 
the  time  when  the  claim  was  made  by  the  trustees  of  the  partners 
in  the  London  firm  to  prove  as  against  the  bank.  If  it  was  made 
before  they  realised  the  security  of  Landau's  promissory  note, 
then  they  are  not  bound  to  give  credit  for  the  sums  they  have 
received  on  the  note,  but  may  prove  for  the  whole  amount, 
subject  of  course  to  this,  that  when  they  have  received  20s.  in  the 
pound  on  that  part  of  the  claim,  namely,  the  first  £10,000  of 
bills,  in  respect  of  which  Landaiis  promissory  note  was  given, 
then  they  could  receive  no  further  dividends  in  respect  of  that 


(1)  4  Yes.  373. 


(2)  Law  Kep.  8  Ch.  535,  539. 
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L.  JJ.  sum.    But  if  the  claim  was  not  made  until  after  they  had 

1874  received  something  on  Landau's  note,  then  they  must  give  credit 

In  re  f^r  the  sum  they  had  so  received. 

Bombay  ^      of  opinion  that  the  claim  must  be  treated  as  having 

AND  Mediter-  been  made  at  the  time  when  their  account  was  first  sent  in.  It 
kaneanJBank.  .  Ill-  .  1  •     1  • 

Ex  parte  *  •  ®  claim  was  an  mcorrect  claim,  but  it  appears  to  me 

OjMA.      that  the  affidavit  which  accompanied  it  states  the  facts  sufficiently 

to  enable  the  Court  to  see  what  the  mistake  was.    It  seems  to 

have  been  a  mistake  of  fact,  because  those  who  made  the  claim 

supposed  that  the  bills  which  had  been  accepted  by  Cama  &  Go. 

were  in  the  possession  of  the  bank,  and  on  that  false  assumption 

credit  was  given  for  those  bills,  and  on  the  other  side  was  taken 

for  the  whole  of  the  £19,000  of  bills  in  respect  of  which  the  claim 

is  now  made,  and  indeed  for  £6000  more.    No  doubt  they  now 

seek  to  amend  that  proof,  and  I  am  of  opinion  that  the  rectifying 

of  that  mistake  ought  not  to  be  held  a  new  proof,  so  as  to  oblige 

them  to  give  credit  for  the  sums  which  have  now  been  received  on 

Landavb^s  note. 

I  think  the  decision  of  the  Vice-Chancellor  is  correct  on  both 
points,  and  that  the  appeal  must  be  dismissed  with  costs. 

Sir  W.  M.  James,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors  for  the  Appellants :  Messrs.  Lewis,  Mmns,  &  Longden, 
Solicitors  for  the  trustees  of  Cama  <&  Co. :  Messrs.  Waller  & 
Handson. 
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In  re  COUNTY  PALATINE  LOAN  AND  DISCOUNT  l.jj. 

COMPANY.  1874 

CAPtTMELL'S  CASE.  Jmie2, 

Directors — Delegated  Power — Purchase  of  Shares — Manager — Notice — Execution 

of  Transfer. 

The  directors  of  a  company  having  under  the  articles  of  association  power 
to  buy  shares  in  the  company  and  to  appoint  a  manager,  appointed  a  man- 
ager. A  shareholder  agreed  with  the  manager  for  the  sale  to  the  company  of 
his  shares,  and  executed  a  transfer  of  his  shares  to  two  directors  who  were 
trustees  for  the  company.  The  transfer  was  not  executed  by  the  two 
directors,  but  was  registered : — 

Held,  that  the  directors  had  no  authority  to  delegate  to  a  manager  the 
power  to  buy  shares  : 

Heldj  on  the  facts,  that  the  directors  had  not  delegated  that  power,  or 
ratified  the  transaction  with  the  shareholder  : 

Held,  that  the  directors  were  not  considered  to  have  such  knowledge  of 
the  books  of  the  company  as  to  be  affected  with  knowledge  of  the  trans- 
action : 

Heldf  that  the  transfer  was  invalid,  and  that  the  shareholder  was  a  contri- 
butory. 

Decision  of  the  Vice- Chancellor  of  the  County  Palatine  of  Lancaster 
afiSrmed. 

The  County  Palatine  Loan  and  Discount  Company  was  registered 
in  1862.  The  objects  were  stated  to  be  the  carrying  on  the  busi-  . 
ness  usually  transacted  by  loan  and  discount  companies.  The  / 
articles  of  association  provided  that  any  holder  of  a  share  who 
proposed  to  transfer  the  same  should  serve  notice  on  the  company 
in  writing  of  his  proposal ;  if  the  company  did  not  within  seven 
days  declare  their  dissent  they  should  be  deemed  to  have  assented 
to  the  transfer,  and  should  cause  the  same  to  be  registered;  if 
they  dissented  they  should  purchase  the  shares  at  the  market  price 
and  pay  for  them  out  of  the  assets  of  the  company.  It  was  further 
provided  that  the  directors  might  invest  any  stock  or  shares  in  the 
name  of  trustees,  and  that  the  trustees  might  be  registered  as 
holders  of  shares  purchased  for  the  benefit  of  the  company.  And 
it  was  provided  that : 

104.  The  directors  may  purchase  any  share  from  any  share- 
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L.  JJ.     holder,  on  behalf  of  the  company,  out  of  its  funds  ;  or  may  release 
1874      any  shareholder  from  his  shares,  on  such  terms  as  the  directors 
Cabell's  think  fit. 

"  109.  The  directors  may  appoint  a  general  manager,  at  such 
salary  and  with  an  obligation  to  perform  such  duties  as  they  may 
determine." 

On  the  19th  of  June,  1866,  the  directors  passed  a  resolution, 
simply  appointing  0.  Eopwood  the  general  manager  of  the  com- 
^  pany.    In  July,  1866,  W.  Davis  and  /.  Ellis,  two  of  the  directors, 
were  appointed  trustees  for  the  purchase  and  sale  of  shares  in  the 
company  on  the  company's  account. 

W.  Cartmell  had  fifty-seven  £10  shares  in  the  company,  £5 
paid,  and  in  June,  1871,  he  called  at  the  office  of  the  company, 
and  told  Ho;pwood  that  he  wished  to  sell  his  shares.  On  the  30th 
of  June,  1871,  Cartmell  went  again  to  the  office,  where  he  was  told 
by  Hopwood  that  the  company  would  purchase  the  shares  for 
£6  10s.  a  share ;  and  thereupon  Cartmell  executed  a  form  of  trans- 
fer of  the  shares  to  Davis  and  Ellis.  The  purchase-money  was 
allowed  by  Cartmell  to  remain  with  the  company  as  a  deposit,  and 
he  used  to  receive  interest  upon  it,  and  the  dividends  on  the  shares 
were  carried  to  the  credit  of  the  company ;  all  of  which  appeared 
in  the  books  of  the  company.  Neither  Davis  nor  Ellis  executed 
the  instrument  of  transfer,  but  the  transfer  was  entered  on  the 
register  of  transfers. 

The  company  was  ordered  to  be  wound  up,  and  Cartmell  was 
by  the  District  Eegistrar  placed  on  the  list  of  contributories  in 
respect  of  these  fifty-seven  shares.  The  Vice-Chancellor  of  the 
County  Palatine  of  Lancaster  refused  to  remove  the  name,  and 
Mr.  Cartmell  appealed.  % 

It  appeared  that  altogether  four  purchases  of  this  kind  had  been 
made  by  Eopwood  on  behalf  of  the  company,  the  last  in  Septem- 
ber, 1867.  Davis  and  Ellis  had  never  executed  the  instruments 
of  transfer.  Some  of  the  shares  had  been  sold,  and  transferred  to 
the  purchasers,  and  the  transfers  were  registered,  but  Davis  and 
\  Ellis  did  not  even  then  execute  the  transfers.  Eopwood  deposed 
that  the  whole  management  was  left  to  him,  and  that  he  had  a 
general  authority  to  purchase  shares  provided  that  the  price  did 
not  exceed  a  premium  of  30s.    Also  that  he  every  week  prepared 
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a  statement  shewing  the  transactions  of  the  company,  including      L.  Jj. 
the  transfers  of  shares  to  the  trustees,  and  that  he  every  week  sub-  1874 
mitted  this  statement  to  the  directors,  including  Davis  and  Ellis  ;  Caktmell' 
and  that  every  year  a  half-yearly  statement  of  accounts  shewing 
the  number  of  shares  held  by  the  company  was  sent  to  every 
shareholder.    There  was  also  evidence  that  Bavis  and  EUis  con- 
tinually attended  as  directors. 

JDavis  and  EUis  deposed  that  since  the  winding-up  they  had 
discovered  that  certain  shares  had  been  transferred  to  them,  but 
that  these  transfers  were  made  without  their  knowledge  or  consent, 
and  without  the  knowledge  or  consent  of  the  company,  and  were 
always  carefully  concealed  by  Ho^wood  from  the  directors.  And 
they  denied  that  he  was  authorized  to  buy  shares  in  the  company. 
They  further  denied  all  knowledge  of  the  dealings  with  CartmelL 

Mr.  Jackson,  Q.C.,  and  Mr.  Clare,  for  the  Appellant : — 

ISTo  form  of  transfer  is  prescribed  by  the  articles,  and  a  verbal 
assent  is  enough.  We  contend  that  there  was  a  good  transfer ; 
and  if  not,  that  the  company  is  bound  by  the  acts  of  their 
manager;  that  he  had  full  power  to  buy  these  shares;  and  that 
the  directors  must  have  known  all  about  it,  and  be  taken  to  have 
ratified  the  transaction. 

Mr.  North,  for  the  official  liquidator : — 

It  is  clear  that  a  man  who  is  once  a  shareholder  is  always  a 
shareholder  until  he  has  got  rid  of  his  shares,  and  a  transfer  with- 
out the  assent  of  the  transferee  is  not  sufficient:  Addison's  Case  (1)  ; 
Heritages  Case  (2).  We  say  that  the  manager  had  no  authority  to 
make  this  arrangement.  The  directors  had,  no  doubt,  under  their 
articles  of  association,  power  to  appoint  a  manager,  but  they  could 
not  delegate  to  him  such  a  power  as  this:  Hoivard's  Case  (3). 
He  could  not  have  bought  all  the  shares,  and  how  many  might  he 
have  bought  ?  Even  if  they  had  power,  there  is  no  evidence  that 
they  delegated  it,  or  that  they  knew  anything  of  these  trans- 
a,ctions :  Steivarfs  Case  (4). 

(1)  Law  Rep.  5  Ch.  294.  (3)  Law  Eep.  1  Ch.  561. 

(2)  Ibid.  9  Eq.  5.  (4)  Ibid.  574. 
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L,  J  J.        Mr.  Crossley,  for  other  parties. 

1874 

^--^         Mr.  Jackson,  in  reply  : — 
Caktjiell's 

Case.  The  directors  must  have  power  to  delegate  the  right  to  buy 
shares.  As  a  body,  they  could  not  negotiate  with  a  vendor,  and 
must  employ  some  one  for  such  business.  They  had  done  so,  and 
must  have  been  cognisant  of  those  dealings :  Joint  Stock  Discount 
Company  v.  Brown  (1).  It  is  on  them  to  shew  that  they  were  not 
aware.  If  a  shareholder  has  the  right  to  have  his  name  taken  off 
the  register,  the  fact  that  no  name  is  substituted  cannot  signify  : 
Fyfes  Case  (2).  Surely  a  shareholder  cannot  be  injured  by  any 
neglect  or  informality  committed  by  the  manager  of  a  company — 
the  very  man  whose  duty  it  is  to  do  what  is  right.  After  CartmeU 
had  parted  with  his  shares  he  had  no  right  to  inspect  the  books,, 
and  how  could  he  find  out  that  the  shares  had  not  been  duly 
transferred  ?  Perhaps  a  dry  legal  estate  remains  in  him,  but  that 
is  all. 

Sir  G.  Mellish,  L.J. : — 

It  appears  to  mb  that  the  order  of  the  Yice-Chancellor  must 
be  affirmed,  though  I  entirely  agree  with  His  Honour  that  it  is  a 
very  hard  case  upon  Mr.  CartmeU. 

The  question  to  be  determined  is,  whether  Mr.  CartmeU,  who 
was  the  holder  of  these  shares,  has  transferred  them,  or  in  any  way 
2fot  rid  of  them,  so  as  to  cease  to  be  a  shareholder.  There  were 
three  ways  in  which  this  might  be  done :  first,  by  a  transfer  in 
pursuance  of  the  articles  respecting  transfers ;  secondly,  by  selling 
them  to  the  company  under  the  104th  article ;  thirdly,  by  a  release 
under  the  power  in  the  same  article  which  authorized  the  directors 
to  release  a  shareholder. 

It  is  clear  that  the  Appellant  cannot  successfully  allege  that  he 
has  transferred  the  shares,  for  though  no  form  of  transfer  is  pre- 
scribed, still  it  is  of  the  essence  of  a  transfer  that  it  should  be 
accepted  by  the  transferee.  But  here  it  has  been  positively  sworn 
that  Davis  and  Ellis  never  gave  any  authority  to  accept  the 
transfer,  and  therefore  the  transfer  will  not  discharge  Mr.  CartmelL 

The  principal  question  is,  whether  there  was  a  valid  purchase  by 

(1)  Law  Rep.  8  Eq.  381.  ^     (2)  Law  Rep.  4  Ch.  768. 
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the  directors  in  a  transaction  which  purported  to  be  a  transfer  to  L.  JJ. 
the  company.  That  depends  uj^on  the  question  whether  what  Mr.  j  1874 
Sopwood  did  was  within  the  scope  of  the  manager's  powers  under 
article  109.  It  appears  to  me  that  a  mere  power  to  appoint  a 
general  manager  would  not  authorize  the  directors  to  transfer  to 
him  the  power  to  purchase  shares ;  because  that  power  is  by  the 
articles  expressly  given  to  the  directors  themselves ;  whilst  the 
only  duties  which  they  could  delegate  to  the  general  manager  are 
those  which  belong  to  the  management  of  the  ordinary  commercial 
business  of  such  a  company.  It  is  true  that  a  company  of  that 
kind  must  act  by  its  manager,  but  the  directors  could  not  delegates.^^ 
to  another  person  those  powers  which  they  would  not  have  had 
except  under  this  peculiar  provision  in  the  articles.  But  if  ihej^ 
had  power  to  delegate  their  authority,  they  have  not  done  so,  for 
I  do  not  think  that  the  resolutions  of  1866  amounted  to  a  general 
authority  for  Mr.  Ro]pwood  to  purchase  any  shares  which  might  be 
offered. 

It  appears,  therefore,  to  me  that  the  contract  to  buy  these  shares 
did  not  bind  the  directors.  Then  comes  the  question  whether  the 
directors  have  ratified  the  purchase.  If  the  evidence  of  Mr. 
Hopwood,  that  he  informed  them,  is  to  be  taken  as  true,  then  it 
would  be  different ;  but  I  cannot  depend  on  his  evidence  alone,  for 
both  Davis  and  Ellis  say  that  they  had  no  knowledge  of  the  pur- 
chase, nor  was  there  any  entry  on  the  minutes  relating  to  it.  Nor 
do  I  think  that  the  directors  must  be  taken  to  have  had  notice 
from  the  entries  on  the  books  of  the  company.  No  doubt  it  could, 
by  a  diligent  examination  of  the  books,  have  been  discovered,  but 
the  directors  had  no  reason  to  imagine  that  the  purchase  had  been 
made. 

Then  comes  the  question,  whether,  though  Sopwood  had  no 
power  to  purchase  the  shares,  the  directors  are  not,  so  to  speak, 
estopped  from  saying  that  the  company  had  not  bought  the  shares. 
This  case  does  not  come  within  the  principle  of  the  decisions  in 
Boyal  British  Bank  v.  Turquand  (1)  and  In  re  Land  Credit  Com- 
pany of  Ireland  (2).  In  that  case  the  principle  is  illustrated  b}' 
the  Lord  Justice  Selwyn,  who  says  (3)  :  "  If,  when  an  act  within 

(1)  6  E.  &  B.  327.  (2)  Law  Rep.  4  Ch.  460. 

(3)  Law  Rep.  4  Ch.  469. 
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L.  JJ.  the  scope  of  the  powers  of  the  board  of  directors  is  done  by  them, 
1874  or  (which  is  the  same  thing)  is  ratified  and  adopted  by  them,  a 
Cartmell's  person  contracting  with  the  directors  is  not  bound  to  see  that 
certain  preliminaries  which  ought  to  have  been  gone  through  on 
the  part  of  the  company  have  been  gone  through ;  still  less,  in  my 
judgment,  are  innocent  holders  of  a  negotiable  security  bound  to 
inquire  whether  those  preliminaries  have  been  observed." 

This  is  not  a  case  where  the  directors  had  not  complied  with 
some  preliminary  required  by  the  articles,  but  is  a  case  where  an 
agent  of  the  company  has  done  something  beyond  any  authority 
which  was  given  to  him,  or  which  he  was  held  out  as  having.  If 
it  was  in  the  ordinary  scope  of  his  duty  the  company  would  be 
bound  even  if  he  had  orders  not  to  do  it,  but  here  he  had  no  such 
authority,  and  his  saying  that  he  had  it  amounts  to  nothing. 

Sir  W.  M.  James,  L  J.  :— 

This  is  a  very  hard  case  upon  Mr.  Cartmell,  but  I  am  unable  to 
come  to  any  other  conclusion  than  that  which  the  Vice-Chancellor 
and  the  Lord  Justice  have  come  to. 

It  was  alleged  that  the  manager  had  been  in  the  habit  of  buying 
shares,  but  the  last  case  had  occurred  four  years  before,  and  there 
was  no  proof  of  any  such  practice  having  grown  up  within  the 
knowledge  of  the  directors. 

As  to  the  question  of  law,  Mr.  Justice  Maule,  in  Smith  v.  Hull 
Glass  Company  (1),  said  (2) :  This  is  the  simple  case  of  an  indi- 
vidual, or  a  body  corporate,  carrying  on  business  in  the  ordinary 
way,  by  the  agency  of  persons  apparently  authorized  by  him  or 
them,  and  acting  with  his  or  their  knowledge.  The  case  differs  in 
no  respect  from  the  ordinary  one  of  dealings  at  a  shop  or  counting- 
house  ;  the  customer  is  not  called  upon  to  prove  the  character  or 
the  authority  of  the  shopman  or  clerk  with  whom  he  deals  ;  if  he 
is  acting  without  or  contrary  to  the  authority  conferred  upon  him 
by  his  employers,  it  is  their  own  fault."  And  he  said  further  (3)  : 
The  Plaintiffs  could  only  know  that  the  directors  had  power  to 
appoint  persons  to  perform  the  duties  they  appeared  to  be  doing  : 
and  they  had  a  right  to  assume  that  they  were  duly  and  properly 
appointed." 

(1)  11  C.  B.  897.  (2)  11  C.  B.  928.  (3)  11  C.  B.  929. 
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These  words  are  very  similar  to  those  used  by  the  Lord  Justice     L.  JJ. 
in  this  case,  and  appear  to  state  the  true  principle  applicable  to  1874 
cases  of  this  kind,  that  where  the  dealing  was  in  the  ordinary  Cartmeli.'s 
course  of  business,  it  would  be  implied  that  the  agent  had  authority 
to  bind  his  principal.    But  that  was  not  the  case  here,  and  Mr. 
Gartmell  must  bear  the  consequences. 

The  appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  Appellant ;  Messrs.  ClarJcson,  Son^  &  GreeniveJl, 
agents  for  Mr.  Ponton,  Liverpool. 

Solicitors  for  the  Official  Liquidator :  Messrs.  Sharjpe^  ParJcers,  & 
Co.,  agents  for  Messrs.  Earvey  &  Alsoy,  Liverpool 


Ex  parte  JAY.   In  re  BLENKHOKN.  L.  jj. 

1874 

Bankruptcy — Bills  of  Sale  Act  (17  &  18  Vict.  c.  36),  s.  7 — Apparent  Possession 

— Packing  up  Goods.  July  3. 

A  mortgagee  under  an  unregistered  bill  of  sale  of  furniture  and  live  stock 
at  a  house,  sent  two  men  into  the  house  on  the  lOfch  of  February  to  take 
possession  of  the  goods.  They  remained  in  the  house,  but  allowed  the 
debtors  and  their  family  to  use  the  goods  as  usual  till  the  14th  of  February. 
On  the  11th  of  February  the  debtors  executed  another  bill  of  sale,  which 
comprised  substantially  all  their  property,  to  another  creditor,  to  secure  an 
antecedent  debt.  Early  in  the  morning  of  the  14th  of  February  the  first 
mortgagee  sent  vans  to  the  house,  and  the  men  in  possession  commenced  to 
pack  the  furniture  and  load  the  vans.  At  half-past  twelve  o'clock  on  the 
same  day  the  debtors  filed  a  petition  for  liquidation.  The  furniture  and 
live  stock  at  the  house  were  carried  away  by  the  first  mortgagee  before  the 
evening : — 

Held  (reversing  the  decision  of  the  Chief  Judge  in  Bankruptcy),  that  the 
furniture  and  live  stock  were  in  the  apparent  possession  of  the  debtors  until 
the  morning  of  the  14th  of  February,  within  the  7th  section  of  the  Bills  of 
Sale  Act  (17  &  18  Vict.  c.  36),  but  ceased  to  be  so  when  the  men  in  pos- 
session began  to  pack  the  goods  and  put  them  in  the  vans ;  and  that  as  the 
debtors  committed  an  act  of  bankruptcy  on  the  11th  by  the  assignment  of 
all  their  property,  the  first  bill  of  sale  was  void  as  against  the  trustee  in 
the  liquidation,  and  the  trustee  was  entitled  to  the  proceeds  of  the  sale. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy,  discharging  an  order  of  the  Judge  of  the  Nottingham 
County  Court. 
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L.  JJ.        Sarah  Anne  Blenhliorn  and  Eleanora  Maria  BlenJchorn  were 
1874      single  ladies,  who  kept  a  school  for  young  ladies  near  Caythorjpe. 
Ex  parte       On  the  16th  of  June,  1873,  the  two  Misses  Blenhhorn  and  their 
^^"1^^      father,  George  BlenMiorn,  executed  a  bill  of  sale  of  all  their  house- 
Blenkhokn.  hold  furniture,  fixtures,  books,  plate,  and  pictures,  and  all  horses, 
carts,  cows,  and  other  chattels  at  the  house,  to  Barnett  Cohens  by 
way  of  mortgage  for  securing  a  present  advance  of  £144,  which 
was  to  be  repaid  by  twelve  monthly  instalments,  and.  power  was 
thereby  given  to  Cohen  to  take  immediate  possession  of  the  pro- 
perty comprised  in  the  bill  of  sale,  notwithstanding  the  equity 
of  redemption,  and  in  case  of  default  in  payment  of  any  of  the 
instalments  to  sell  the  property. 
This  bill  of  sale  was  not  registered. 

On  the  26th  of  January,  1874,  the  Misses  Blenhhorn  assigned  the 
same  property  to  John  Kendal  by  way  of  mortgage,  for  secur- 
ing the  repayment  of  £100  advanced  by  him.  This  was  not 
registered. 

.  On  the  11th  of  February,  1874,  the  Misses  Blenhhorn  and  their 
father  executed  another  bill  of  sale  of  all  the  household  furniture, 
live  and  dead  farming  goods,  chattels,  and  effects  in  and  about 
their  house,  to  the  Nottingham  EquitaUe  Loan,  Discount,  and  In- 
vestment Company,  by  way  of  mortgage  to  secure  a  past  debt  of 
£98,  with  a  power  of  sale  in  case  of  default. 
This  bill  of  sale  was  duly  registered. 

On  the  10th  of  February,  1874,  the  day  before  the  execution 
of  the  last-mentioned  bill  of  sale,  Cohen  sent  two  men  to  take 
possession  of  the  furniture  and  other  property  comprised  in  his 
security.  These  men  remained  in  possession,  and  slept  in  the 
house  from  that  time,  but  did  not  disturb  or  remove,  or  in  any 
way  interfere  with  the  debtors'  goods,  but  allowed  the  debtors  to 
continue  in  the  occupation  and  enjoyment  of  the  goods,  and  to 
carry  on  the  school  in  the  usual  manner  until  the  morning  of  the 
14th  of  February.  During  that  time  negotiations  for  an  arrange- 
ment went  on  between  the  debtors  and  Cohen's  men  who  were  in 
possession. 

About  nine  o'clock  on  the  morning  of  the  14th  of  February 
Cohens  men  began  to  pack  up  the  furniture  in  the  house,  and 
about  ten  o'clof-k  two  vans  were  brought  into  the  garden,  and  the 
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men  commenced  placing  the  furniture  of  the  principal  rooms  in      L,  JJ. 
-the  vans. 

About  three  o'clock  a  third  van  was  brought  to  the  house  and    m  parte 
loaded,  and  at  five  o'clock  all  the  vans  were  driven  away,  and 
-some  of  the  cows  and  a  pony  and  chaise  were  also  removed.  Blenkiiorn. 

The  bed-room  furniture  and  kitchen  utensils  were  not  taken 
away,  but  one  of  the  men  remained  to  keep  possession  of  them. 

At  half-past  twelve  o'clock  on  the  same  day,  while  this  was 
going  on,  the  Misses  Blenhhorn  filed  a  petition  for  liquidation, 
under  which  a  trustee  was  appointed.  The  goods  taken  were 
afterwards  sold  by  Cohen  for  £130. 

Under  these  circumstances  the  County  Court  Judge  was  of 
opinion  that  the  bill  of  sale  to  Cohen  was  void  as  against  the 
trustee,  and  that  the  proceeds  of  the  sale  of  the  goods  taken  by 
him  ought  to  be  given  up  to  the  trustee. 

From  this  decision  Cohen  appealed  to  the  Chief  Judge  in  Bank- 
ruptcy, who  held  that  the  possession  taken  by  him  under  his  bill 
of  sale  was  not  merely  formal  within  the  meaning  of  the  Bills  of 
Sale  Act  (17  &  18  Yict.  c.  36),  s.  7,  and  that  he  was  entitled  to 
keep  the  proceeds  of  the  sale  (1). 

facts  which,  have  been  proved  before 
me,  in  my  opinion  no  jury  could  hesi- 


(1)1874.  May  26. 


Sir  James  Bacon,  C.J. :—  tate  on  the  subject  for  a  moment.  On 
The  question  in  this  case  is  simply  the  10th  of  February  a  man  comes 
one  of  fact.  The  Bills  of  Sale  Act,  armed  with  a  bill  of  sale,  lays  hands 
^although  it  does  not  positively  enact  upon  all  that  is  included  in  the  bill  of 
that  every  bill  of  sale  shall  be  regis-  sale  and  takes  possession,  and  leaves 
tered,  requires  in  effect  that  it  shall  two  men  in  possession.  That  is  not 
be  registered,  because  if  it  is  not  regis-  mere  formal  possession.  That  is  posi- 
tered  all  goods  which  are  in  the  ap-  tive,  actual,  legal  possession.  To  what 
parent  jDossession  of  the  bankrupt  at  end  were  the  two  men  put  into  posses- 
the  time  of  the  bankruptcy  will  be  held  sion  ?  To  prevent  anybody  else  touching 
to  be  the  property  of  the  trustee,  and  those  goods.  In  my  opinion,  it  would 
not  of  the  holder  of  the  bill  of  sale.  be  a  most  violent  perversion  of  words 
The  question  therefore  is  simply  whether  to  say  that  the  possession  then  taken 
at  the  time  of  the  commencement  of  was  a  nominal  or  formal  possession.  It 
the  liquidation,  which  is  said  to  have  was  the  best  possession  that  could  be 
been  at  half- past  twelve  o'clock  on  the  taken  under  the  circumstances.  The 
14th  of  February,  the  goods  which  had  removal  did  not  instantly  follow,  pro- 
been  taken  possession  of  on  the  10th  bably  in  consequence  of  the  request  of 
of  February,  four  days  before,  were  or  the  debtors.  That  part  of  the  case  is 
were  not  in  the  apparent  possession  of  not  made  very  clear,  and  it  is  not  of 
*he  debtors.    Well,  now,  taking  the  very  great  importance  under  what 
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From  this  decision  the  trustee  appealed. 

Mr.  De  Gex,  Q.C.,  and  Mr.  Finlay  Knight,  for  the  Appellant : — 
The  Bills  of  Sale  Act  (17  &  18  Yict.  e.  36),  s.  1,  makes  ever^r 


circumstances  it  was  that  the  broker 
who  had  by  his  men  had  possession  of, 
and  held  adversely  to,  all  the  rest  of 
the  world,  the  chattels  comprised  in 
the  bill  of  sale,  did  not  choose  to  enforce, 
or  bad  not  the  means  of  enforcing,  the 
removal  of  them.  The  removal  has 
nothing  to  do  with  it.  The  possession 
is  the  thing  that  is  to  be  considered, 
Then  on  the  morning  of  the  14th,  there 
being  no  reason  for  forbearing  any 
longer,  tbe  removal  of  the  goods  is 
commenced.  Can  any  case  be  found — 
certainly  none  has  been  referred  to — 
wbich  would  induce  me  to  hold  that, 
where  the  actual  possession  is  proved 
and  tbe  removal  has  commenced  and 
is  in  progress,  the  completion  of  that 
act  so  begun  can  be  frustrated  by  the 
commission  of  an  act  of  bankruptcy? 
None  of  the  cases  in  the  slightest  de- 
gree affect  that.  Then  I  find  that  with 
reasonable  diligence,  with  no  circum- 
stance that  would  at  all  call  in  question 
either  the  good  faith  or  the  prudence  or 
propriety  of  what  was  done  on  that 
14th  of  February,  as  soon  as  it  could  be 
effected,  the  whole  of  the  goods  were 
removed.  The  men  never  ceased  to 
hold  the  possession  until  the  things 
were  brought  down  upon  the  lawn  and 
loaded  upon  the  carts.  In  my  opinion, 
the  Act  of  Parliament  does  not  in  the 
slightest  degree  touch  this  case.  There 
has  been  an  attempt  to  shew  that  what 
was  taken  was  mere  formal  possession, 
and  two  cases.  Ex  parte  Hooman 
(Law  Eep  10  Eq.  63),  and  Gougli  v. 
Everard  (2  H.  &  C.  1)  were  referred  to. 
Ex  parte  Hooman  was  a  case  in  which 
the  owner  of  the  bill  of  sale  had  put  a 
man  into  what  was  clearly  nominal 


possession,  and  only  nominal  posses- 
sion, for  he  went  into  possession  on  the 
28th  of  October ;  he  retained  possession 
until  the  16th  of  November,  and  he 
then  gave  up  the  possession  to  another- 
agent  of  the  Eespondent ;  so  that  for- 
months  that  possession  which  in  the 
beginning  was,  and  was  meant  to  be, 
formal  and  nothing  else,  had  been  con- 
tinued down  to  the  very  time  when  the 
question  was  under  litigation.  Gough 
V.  Everard  (2  H.  &  C.  1),  in  my  opinion, 
does  not  touch  the  case  at  all ;  but  in 
the  course  of  the  argument  upon  Ex 
parte  Hooman  reference  was  made  to 
a  case  which  has  not  been  referred  to 
on  this  occasion — a  case  of  Vicarino 
Hollingsworth  (20  L.  T.  (N.S.)  362), 
the  facts  of  which  are  thus  stated  in 
the  judgment  in  Ex  'parte  Hooman 
(Law  Eep.  10  Eq.  at  p.  68) :  ''A  bill 
of  sale  had  been  executed  by  a  trader 
to  secure  an  advance  of  money.  The 
lender,  on  the  day  of  the  execution 
of  the  bill  of  sale,  sent  a  person  who 
took  and  retained  possession  of  the 
chattels  assigned :  and  it  would  appear 
that  they  had  been  actually  removed 
and  sold ;  but  whether  before  or  soon 
after  the  bankruptcy,  which  happened 
within  a  week  of  the  execution  of  the 
bill  of  sale,  does  not  distinctly  appear,, 
nor  is  it  material.  So  that  no  question 
did  or  could  arise  respecting  its  regis- 
tration. The  assignees  in  bankruptcy 
brought  an  action  against  the  lender 
for  money  had  and  received  to  their 
use.  The  only  ground  upon  which 
they  claimed  was  that  within  the  terms 
of  the  statute  in  bankruptcy  the  goods 
were  at  the  time  of  the  bankruptcy,  by 
the  consent  and  permission  of  the  true; 
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unregistered  bill  of  sale  void  against  creditors  in  case  of  bank-      L.  JJ. 
ruptcy,  so  far  as  regards  ail  chattels  whicb,  after  the  expiration  of  1874 
twenty-one  days  from  the  execution  of  the  bill  of  sale,  shall  be  ^^^^^ 
"  in  the  possession,  or  apparent  possession,  of  the  person  making 
such  bill  of  sale  ;"  and  the  last  clause  of  the  7th  section  provides  Blenkhorx. 
that    Personal  chattels  shall  be  deemed  to  be  in  the  apparent 
possession  of  the  person  making  or  giving  the  bill  of  sale  so  long 
as  they  shall  remain  or  be  in  or  upon  any  house,  mill,  warehouse, 
building,  works,  yard,  land,  or  otlier  premises  occupied  by  him,  or 
as  they  shall  be  used  and  enjoyed  by  him  in  any  place  whatsoever, 


owner,  in  the  possession,  order,  or  dis- 
position of  the  bankrupt.  This  raised 
a  mere  question  of  fact,  as  *  order  and 
disposition '  is  in  all  cases  only  a  ques- 
tion of  fact.  It  being  proved  that  the 
agent  who  had  taken  possession  was  a 
young  woman  who  lived  in  the  house 
with  the  bankrupt  and  his  family,  took 
her  meals  with  them,  sat  in  the  same 
rooms,  and  lived  as  one  of  the  family, 
it  was  urged,  on  the  part  of  the  Plain- 
tilfs,  that  the  possession  by  her  was  not 
real  and  substantial,  but  colourable, 
and  that  the  goods,  notwithstanding 
her  presence  in  the  house,  remained  in 
the  ostensible  possession  of  the  bank- 
rupt, and  with  the  consent  of  the  true 
owner,  were  in  his  order  and  disposi- 
tion. The  learned  Judge  who  tried  the 
cause  directed  the  jury,  *  if  they  came 
to  the  conclusion  that  the  young  woman 
was  lond  fide  in  possession  of  the  fur- 
niture, so  that  she  would  not  have 
allowed  the  bankrupt  or  any  one  else 
to  deal  with  it  contrary  to  her  instruc- 
tions, to  return  a  verdict  for  the 
Defendant,'  which  they  did.  On  a 
motion  for  a  new  trial  on  the  ground 
of  misdirection  ....  it  was  said  by 
the  Lord  Chief  Justice  that  the  current 
of  recent  decisions  had  been  less  in 
favour  of  assignees  than  formerly.  And 
this  may  well  be  in  cases  of  *  order 
and  disposition;'  but  cannot,  I  think. 


in  any  way  influence  the  matter  now 
before  the  Court."  The  possession  of 
the  young  woman  in  Vicar ino  v.  Hol- 
linsworth  was  infinitely  more  ques- 
tionable than  such  possession  as  was 
taken  here.  Here  it  was  exactly  in 
the  ordinary  course  of  business.  The 
owner  of  the  bill  of  sale  sends  his  men 
to  take  possession,  and  never  relin- 
quishes it  from  that  moment  until  the 
whole  of  the  chattels  comprised  in  the 
bill  of  sale  and  seized  by  them  on  the 
10th  of  February  are  carried  off  the 
premises  on -the  14th.  As  a  matter  of 
fact,  in  my  opinion,  this  case  is  one 
which  does  not  admit  of  question  for 
a  moment. 

I  am,  therefore,  of  opinion  that  at 
the  time  of  what  is  said  to  have  been 
an  act  of  bankruptcy,  namely,  the  exe- 
cution of  the  bill  of  sale  on  the  11th  of 
February,  the  possession  of  Cohen  was 
actual  and  positive,  and  not  completed 
only  because  of  the  difficulty  of  carrying 
away  the  pianofortes  and  such  like 
things  except  by  means  of  a  van.  In 
my  opinion,  the  right  of  the  bill  of  sale 
holder  is  clear,  and  is  not  to  be  ques- 
tioned ;  and  upon  the  facts  as  they  are 
admitted  and  agreed  to  here,  I  am  of 
opinion  that  he  is  entitled  to  retain 
the  proceeds  of  the  goods  removed 
until  his  debt  secured  by  the  bill  of 
sale  is  settled. 
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L.JJ.  '    notwitlistanding  that  formal  possession  thereof  may  have  been 
1874       taken  by  or  given  to  any  other  person."    The  question  in  the 
Ex  parte    present  case  turns  upon  the  true  construction  of  this  last  clause. 

At  the  time  when  the  petition  for  liquidation  was  filed  none  of 
Blenkhorn.  the  goods  had  been  removed ;  the  formal  or  apparent  possession 
which  had  been  taken  by  Cohens  men  had  not  ceased,  and  the  bill 
of  sale  as  regarded  them  was  void.  The  fact  of  the  goods  or 
some  of  them  being  in  the  vans  made  no  difference ;  for  there  was 
nothing  to  shew  to  whom  the  vans  belonged,  or  by  whom  the  goods 
were  about  to  be  removed  :  Ex  parte  Lewis  (1) ;  Qough  v. 
Everard  (2) ;  Bavies  v.  Jones  (3) ;  Ex  parte  Hooman  (4).  At  all 
events,  the  possession  was  merely  formal  on  the  11th  of  February, 
and  it  is  clear  that  the  mortgage  to  the  Nottingham  Company 
which  was  made  on  that  day  included  substantially  all  the  debtor  s 
property,  and  being  for  an  antecedent  debt  was  an  act  of  bank- 
ruptcy, and  overrides  the  sale  by  Cohen, 

Mr  Little,  Q.C.,  and  Mr.  Bdbertson  Griffiths,  for  Cohen : — 

Cohen  was  not  in  formal  but  in  actual  possession  when  the 
petition  was  presented.  He  took  possession  with  the  lona  fide 
intention  of  selling,  and  had  been  making  arrangements  to  do  so. 
His  men  began  to  pack  the  goods  and  load  them  in  the  vans  early 
on  the  14th  of  February,  before  the  petition  was  presented ;  and 
therefore,  even  if  the  possession  was  only  formal  before  the  14th 
of  February,  it  ceased  to  be  so  as  to  all  the  goods  on  the  morning 
of  that  day :  Carr  v.  Acraman  (5). 

With  respect  to  the  mortgage  to  the  Nottingham  Company, 
there  is  no  evidence  that  it  comprised  all  the  debtor's  property ; 
and  if  the  decision  of  the  Court  should  turn  on  that  instrument, 
we  ask  for  further  inquiry  on  that  point. 

Sir  W.  M.  James,  L.J. : — 

Subject  to  the  question  as  to  the  further  inquiry,  I  am  of 
opinion  that  the  decision  of  the  County  Court  Judge  is  right,  and 
that  the  decision  of  the  Chief  Judge  cannot  be  sustained.  The 


(1)  Law  Rep.  6  Ch.  626.  (3)  10  W.  K.  779. 

(2)  2  H.  &  C.  1.  (4)  Law  Rep.  10  Eq.  63. 

(5)  11  Ex.  566. 
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question  here  is,  wlietlier  there  was  actual  or  apparent  possession  L.  JJ. 
of  the  goods  which  were  comprised  in  the  bill  of  sale  to  Cohen  in  1874 
the  persons  who  had  executed  that  bill  of  sale.  Now  it  is  admitted  Ex  paHe 
that,  four  days  before  the  14:th  of  February,  when  the  petition  was  ^^^* 
filed,  the  mortgagee  under  the  bill  of  sale  put  two  men  in  possession  Blenkhorn. 
of  the  property ;  but  notwithstanding  that,  the  property  being  in  a 
boarding  school,  the  school  went  on,  and  the  young  ladies  con- 
tinued their  usual  studies ;  the  furniture  was  used,  the  beds  were 
slept  in,  and  it  is  plain  that  the  whole  apparent  course  and  conduct 
-of  the  household  went  on  exactly  in  the  same  way  as  usual,  the 
men  being  there  for  the  purpose,  no  doubt,  of  preventing  any 
removal  of  the  goods.  Now,  that  is,  to  my  view,  exactly  the  kind 
of  apparent  possession  which  was  aimed  at  by  the  last  clause  of 
the  7th  section  of  the  Bills  of  Sale  Aci,  It  seemed  to  all  the  world 
that  the  ladies  held  their  school,  and  they  and  their  scholars 
had  the  use  and  enjoyment  of  the  things  which  were  the  subject 
of  the  bill  of  sale.  There  were  the  cows  also,  and  the  pony 
and  carriage,  all  of  which  continued  to  be  used  in  the  same  way. 
I  agree  that  the  formal  possession  ceased  to  be  a  formal  posses- 
sion, and  became  an  actual  possession  not  to  be  attacked  by  the 
Bills  of  Sale  Act  on  the  morning  of  the  14th ;  for  early  on  that 
morning  the  persons  in  possession  brought  vans,  and,  as  rapidly  as 
they  could,  began  packing  up  the  furniture.  They  took  the  things 
-out  on  to  the  lawn  and  put  them  as  fast  as  they  could  into  the 
vans,  and  were  in  the  course  of  removing  them  when  the  act  of 
bankruptcy  which  was  relied  on  was  committed,  which  did  not 
take  place  until  half-past  twelve  on  the  same  day.  I  cannot  say 
that  that  was  not  as  strong  an  assertion  of  ownership  as  could  be 
made — not  formal,  but  real  ownership — particularly  having  regard 
to  the  character  of  the  property  and  business. 

That  makes  it  important  to  ascertain  whether  there  was  an  act 
of  bankruptcy  prior  to  the  morning  of  the  14th ;  and  certainly, 
having  regard  to  the  fact  that  there  were  three  bills  of  sale  of  the 
same  property,  and  that  the  ladies  were  in  insolvent  circumstances, 
the  strong  presumption  is  that  the  bill  of  sale  to  the  Nottingham 
'Company,  which  is  alleged  to  be  the  act  of  bankruptcy,  did  include 
substantially  the  whole  of  the  property  of  the  debtors  witliin  the 
meaning  of  the  cases.    But  as  it  is  suggested  that  this  was  not 
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L.  JJ.     properly  inquired  into,  and  that  tliere  was  really  no  positive  evi- 
1874      dence  upon  that  subject,  the  Lord  Justice  is  of  opinion,  and  I 
Ex  'parte    agree  with  him,  that,  strictly  speaking,  the  creditor  is  entitled  to 
have  that  more  thoroughly  investigated  than  appears  to  have  been 
Blenkhoen.  done.    Of  course,  he  must  do  it  at  his  own  expense,  and  upon  that 
one  point,  and  that  only,  the  matter  will  stand  over  for  the  pro- 
duction of  evidence  before  us.    If  the  inquiry  is  not  insisted  on, 
the  order  of  the  Chief  Judge  will  be  reversed  (1). 

Sir  G.  Mellish,  L.J. : — 

I  am  entirely  of  the  same  opinion.  In  Ex  parte  Lewis  (2)  the 
construction  of  the  Bills  of  Sale  Act  in  these  matters  was  fully 
considered  by  the  Court.  I  am  of  opinion  that  the  proper  con- 
struction was  put  upon  it  in  that  case,  and  the  same  construction 
appears  to  have  been  put  upon  it  by  the  Chief  Judge  himself  in 
Ex  parte  Homan  (3).  The  distinction  between  real  and  formal 
possession  was  founded,  in  those  cases,  upon  the  authority  of 
certain  modern  cases  at  law  which  were  there  fully  considered. 
The  distinction  is,  that  if  a  broker  is  simply  put  in  and  remains 
in  possession,  so  as  to  prevent  the  removal  of  the  furniture,  but 
allowing  everything  to  go  on  just  as  it  did  before,  permitting 
everything  to  be  used  by  the  debtor  and  his  family,  then  the 
goods  still  remain  in  the  apparent  possession  of  the  debtor.  There 
must  be  something  done  which  takes  them  plainly  out  of  the 
apparent  possession  of  the  debtor  in  the  eyes  of  everybody  who 
sees  them.  There  is  no  reason  at  all  to  depart  from  the  distinc- 
tion which  is  there  laid  down.  The  Chief  Judge  seems  to  have 
thought  it  depended  on  the  fact  that  only  a  short  time  had  elapsed 
between  the  time  when  the  broker  was  put  in  possession  and  the 
time  when  he  proceeded  to  sell,  and  to  have  thought  that  he  had 
entered  with  a  bond  fide  intention  to  sell;  and  that  he  brought  his 
vans  within  a  reasonable  time.  With  submission  to  his  judgment, 
I  really  think  that  is  wholly  immaterial.  It  is  different  from 
the  "  order  and  disposition  "  clause  in  the  Bankruptcy  Act,  because 
there,  if  the  true  owner  demands  the  goods,  that  at  once  prevents 


(1)  No  application  was  made  for  an  (2)  Law  Eep.  6  Ch.  626. 
.  inquiry.  (3)  Ibid.  10  Eq.  63. 
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the  "  order  and  disposition"  clause  applying.    But,  under  the  Bilk      L.  JJ. 

of  Sale  Ad,  if  the  creditor  does  not  choose  to  register  his  bill  of  i874 

sale,  and  the  goods  remain  in  the  apparent  possession  of  the  debtor,  Exparte 

and  are  so  at  the  time  the  act  of  bankruptcy  is  committed,  it  does 

not  matter  at  all,  in  my  opinion,  that  he  has  used  due  diligence  blenkhorn. 

or  has  endeavoured  to  get  possession.    If,  in  point  of  fact,  he  has 

not  got  possession,  and  has  not  taken  the  goods  both  out  of  the 

actual  and  out  of  the  apparent  possession  of  the  debtor,  then  the 

Bills  of  Sale  Act  applies,  and  the  trustee  can  come  in. 

Solicitors  for  the  Appellant :  Messrs.  Andreiv  &  Wood,  for  Mr. 
Williams,  Lincoln. 
Solicitors  for  the  Eespondent :  Messrs.  Tre7A;ms,  Blyth,&Marsland, 


SALYIIsr  V,  NOKTH  BRANCEPETH  COAL  COMPANY. 

[1873    S.  M.] 

Nuisance — Smoke — Injunction — Stoppage  of  Commercial  Works — Damage, 
Extent  of — Issue — Expert,  Employment  of,  to  report. 

Bill  by  Plaintiff,  seeking,  on  the  ground  of  smoke  nuisance,  to  stop  a  large 
commercial  work,  dismissed  upon  the  facts  with  costs. 
The  following  subjects  discussed : — 

1.  The  extent  and  character  of  the  damage  necessary  to  sustain  a  bill. 

2.  The  province  of  scientific  evidence. 

3.  The  effect  of  the  previous  existence  of  similar  nuisances. 

4.  The  circumstances  under  which  the  Court  will  direct  an  issue,  or  send 
an  expert  to  report. 

Decree  of  the  Master  of  the  Polls  affirmed. 

The  Plaintiff  was  tenant  for  life  of  a  mansion-house  and  about 
485  acres  of  land,  called  Burnhall,  situated  in  the  county  of  Dur- 
ham,  having  in  the  neighbourhood  and  on  all  sides  of  his  estate 
many  collieries,  some  of  which  have  been  worked  for  thirty  or 
forty  years.  The  Defendants  had,  in  1870,  opened  or  enlarged  a 
coal  pit  called  the  Littlehurn  Collierij,  400  yards  from  one  of  the 
Plaintiff's  plantations  and  1000  yards  from  his  mansion-house, 
and  had  erected  there  coke  ovens  increasing  by  degrees  to  the 
number  of  254.    These  w^orks,  in  fact,  intersected  the  lands  of  the 


L.  JJ. 

1874 

June  9,  10, 11, 
23,  24  ; 
July  14. 
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L.  JJ.  Plaintiff,  and  the  Plaintiff,  in  February,  1873,  jSled  the  bill  in  this 

1874  suit  to  restrain  the  Defendants  from  allowing  any  effluvia  to  issue 

Salvin  from  their  works  so  as  to  occasion  nuisance  to  the  Plaintiff  or 

North  diminish  the  value  of  his  estate.    The  Defendants  alleged  that 

Brancbpetii  their  works  did  no  real  iniurv  to  the  woods  or  lands  of  the  Plain- 

COAL  Co.  . 

  tiff ;  and  that  there  were  already  so  many  collieries  and  coke- 
works  in  the  neighbourhood  (the  nearest  being  half  a  mile  off), 
that  the  colliery  and  coke  ovens  erected  by  the  Defendants  made 
no  perceptible  addition  to  the  smoke. 

A  great  number  of  affidavits  was  filed  on  both  sides,  and  many . 
of  the  witnesses  were  cross-examined  before  the  Master  of  the 
Eolls,  who  dismissed  the  bill  with  costs  (1). 


(1)  1874.  March  17. 
8iB  G.  Jessel,  M.R.  : — 

The  Plaintiff  is  the  owner  of  a  man- 
sion-house and  of  a  valuable  estate  in 
the  county  of  Durham;  the  Defen- 
dants are  a  coal  company  who  have 
sunk  a  pit  for  the  purpose  of  ob- 
taining coal  from  a  colliery,  and  have 
erected  at  or  near  the  mouth  of  that 
pit  a  very  large  number  of  ovens,  which 
they  are  using,  in  accordance  with  the 
custom  of  that  part  of  the  country,  in 
making  coke.  The  Plaintiff  alleges, 
and  the  Defendants  deny,  that  the  re- 
sult of  those  operations  is  to  cause  an 
emission  of  a  considerable  amount  of 
smoke  and  gases,  which  produce  a 
substantial  injury  to  the  Plaintiff's  pro- 
perty situate  in  the  neighbourhood  of 
these  works. 

The  real  question  which  I  have  to 
decide — for  there  is  no  question  about 
the  law  of  the  case — is,  whether  or 
not  that  allegation  is  proved  to  my 
satisfaction.  Now  the  law,  as  I  said 
before,  is  plain.  Counsel  on  both  sides 
have  referred  with  equal  confidence  to 
the  case  of  the  St.  Helen's  Smelting 
Com/pany  v.  Tipping  (11  H.  L.  C.  642), 
as  laying  down  the  law  on  the  subject ; 
and  I  agree  that  a  better  case  could 
not  have  been  referred  to,  or  one  which 


has  more  bearings  on  the  questions 
which  I  have  to  try.  The  Judge  who 
tried  the  cause  was  Mr.  Justice  Mellor, 
and  he  told  the  jury  that  an  actionable 
injury  was  one  producing  sensible  dis- 
comfort to  the  person.  Then  he  went 
on  to  say  that,  in  an  action  for  nuisance 
to  property  arising  from  noxious  va- 
pours, the  injury,  to  be  actionable,  must 
be  such  as  visibly  to  diminish  the  value 
of  the  property  and  the  comfort  and 
enjoyment  ot*  it.  He  told  them  further, 
that  when  the  jurors  came  to  consider 
the  facts,  all  the  circumstances,  including 
those  of  time  and  locality,  ought  to  be 
taken  into  consideration ;  and  that, 
with  respect  to  the  latter,  it  was  clear 
that  in  counties  where  great  works  had 
been  erected  and  carried  on,  persons 
must  not  stand  on  their  extreme  rights 
and  bring  actions  in  respect  of  every 
matter  of  annoyance,  for  if  so,  the 
business  of  the  whole  country  would 
be  seriously  interfered  with. 

That  ruling  was  upheld  by  the  House 
of  Lords,  and  I  take  it  as  having  estab- 
lished, in  the  first  place,  that  the  injury 
must  be  visible,  by  which  I  understand 
visible  to  ordinary  persons  conversant 
with  the  subject-matter.  I  do  not 
think  that  this  condition  is  satisfied  by 
getting  a  scientific  man  to  say  that,  by 
tlie  use  of  scientific  appliances,  micro- 
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The  Plaintiff  appealed. 

Mr.  H.  Mathews,  Q.C.,  Mr.  Edmund  James,  and  Mr.  Trevelyan, 
for  the  Plaintiff. 


scopic  or  otherwise,  he  can  state  that 
there  will  he  in  future  time  an  injury. 
I  do  not  think  that  that  would  he 
sufficient.  I  take  it  that  there  must 
be  a  present  injury  visible  to  ordinary 
persons  conversant  with  the  subject- 
matter,  and  such  an  injury  as  would 
entitle  a  jury  to  give  substantial  as 
distinguished  from  nominal  damages. 
I  consider  that  to  be  the  meaning  and 
opinion  of  the  learned  Judge.  That 
meaning  is  very  much  confirmed  by 
what  was  said  by  the  learned  Lords 
in  deciding  that  case,  especially  by 
Lord  CranworthsLndhovd  Wensleydale. 

Lord  Cranwortli  says,  adopting  the 
words  of  Mr.  Justice  Mellor,  "It  must 
be  plain  that  persons  using  a  limekiln, 
or  other  works  which  emit  noxious 
vapours,  may  not  do  an  actionable 
injury  to  another,  and  that  any  place 
where  such  an  operation  is  cari  ied  on 
so  that  it  does  occasion  an  actionable 
injury  to  another,  is  not,  in  the  mean- 
ing of  the  law,  a  convenient  place." 
Lord  Cranworth  then  goes  on  to  say  : 
"  I  always  understood  that  to  be  so ; 
but  in  truth,  as  was  observed  in  one  of 
the  cases  by  the  learned  Judges,  it  is 
extremely  difficult  to  lay  down  any 
actual  definition  of  what  constitutes  an 
injury,  because  it  is  always  a  question 
of  compound  facts  which  must  be  looked 
to,  to  see  whether  or  not  the  mode  of 
carrying  on  a  business  did  or  did  not 
occasion  so  serious  an  injury  as  to 
interfere  with  the  comfort  of  life  and 
enjoyment  of  property."  Therefore  it 
must  be  a  serious  injury  of  some  kind. 
Then  he  refers  to  a  case  of  his  own, 
and  says  that  he  thinks  Mr.  Justice 
Mellor  could  not  have  possibly  stated 
the  law  better.  Then  Lord  Wensleydale 


says : — [His  Honour  then  read  the  judg- 
ment of  Lord  Wensleydale : — ] 

I  do  not  think  there  is  any  contest 
between  the  learned  counsel  on  both 
sides  as  to  the  law.  They  have  both 
stated  that  the  real  question  I  have  to 
try  is  whether  a  substantial  injury, 
meaning  an  injury  for  which  a  jury 
would  give  substantial  damages,  has 
been  inflicted  on  the  Plaintiff. 

The  case  of  the  Plaintiff  may  be 
fairly  divided  into  two  complaints. 
The  first  complaint  is,  an  injury  to 
personal  comfort,  and  as  to  that  there 
are  two  observations  to  be  made.  First 
of  all,  is  the  injury  of  such  a  nature 
as  substantially  to  interfere  with  the 
comfort  and  enjoyment  of  the  Plaintiff 
as  owner  of  the  mansion-house  and 
grounds  in  question  ?  Secondly,  if  it  is 
so,  does  it  come  from  the  Defendants' 
works  ? 

As  regards  the  first  point,  I  have  no 
doubt  whatever.  As  regards  the  se- 
cond, I  think  it  must  be  answered  in 
this  way,  that  it  does  not  all  come 
from  the  Defendants'  works;  and  I 
think  it  does  not,  even  as  to  the  major 
part,  come  from  the  Defendants'  works. 
I  think  that  the  state  of  things,  so  far 
as  regards  this  part  of  the  case,  was  not 
substantially  altered  by  the  Defendants' 
works. 

[His  Honour  then  commented  on  the 
evidence,  coming  to  the  conclusion  that 
the  quantity  of  black  smoke  from  the 
other  collieries  was  very  considerable 
before  the  colliery  in  question  was  es- 
tablished, and  that  this  colliery  did 
not  introduce  a  new  state  of  things,  so 
far  as  personal  comfort  went.  And  as 
to  the  injury  alleged  to  be  done  to  the 
wood  by  the  deleterious  gases  emitted 
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L.  JJ.  Sir  E.  James,  Q.C.  Mr.  Waller,  Q.C.,  and  Mr.  Maclachlan,  for 
1874      the  Defendants. 


Salyin 

V.  The  facts  of  the  case  and  the  effect  of  the  evidence  are  suf- 

Beancepeth  ficiently  stated  in  the  judgments  of  the  Master  of  the  Eolls  and 

Coal  Co.  j^^^^^  Justices. 


Sir  W.  M.  James,  LJ. 

In  this  case  the  Master  of  the  Rolls  has  dismissed  with  costs 
the  bill  of  the  Plaintiff. 

The  bill,  in  substance,  sought,  by  a  mandatory  injunction,  to 
prevent  the  Defendants,  who  are  a  great  colliery  company,  from 
erecting  or  working  any  coke  ovens  or  other  ovens  to  the  nuisance 
of  the  Plaintiff,  the  nuisance  alleged  being  from  smoke  and 
deleterious  vapours. 

The  Master  of  the  Rolls  thought  it  right  to  lay  down  what  he 
conceived  to  be  the  principle  of  law  applicable  to  a  case  of  this 
kind,  which  principle  he  found  expressed  in  the  case  of  St.  Helen's 
Smelting!  Company  v.  Tipping!  (1),  in  which  Mr.  Justice  Mellor 
gave  a  very  elaborate  charge  to  the  jury,  which  was  afterwards 
the  subject  of  very  elaborate  discussion  and  consideration  in  the 
House  of  Lords.  The  Master  of  the  Rolls  derived  from  that  case 
this  principle :  that  in  auy  case  of  this  kind,  where  the  Plaintiff 
was  seeking  to  interfere  with  a  great  work  carried  on,  so  far  as  the 
work  itself  is  concerned,  in  the  normal  and  usual  manner,  the 


by  the  coke  ovens  in  question,  His  that  some  of  the  trees  in  the  Tarwell 

Honour  was  of  opinion  that  such  injury  Ball  Wood  did  shew  signs  of  injury, 

was  not  shewn  as  in  the  St.  Helen's  but  there  was  no  proof  that  this  was 

case,  where  substantial  damages  were  caused  by  the  coke  ovens,  or  that  the 

awarded.    No  trees  had  died,  and  the  injury  had  not  begun  before  the  Defen- 

woods  of  the  Plaintiff  were  in  fair  dants'  works  were  erected.] 

order ;  nor  had  the  crops  on  the  adjoin-  For  these  reasons,  I  think  that  the 

ing  lands  been  injured.    No  doubt  the  Plaintiff  has  not  made  out  his  case  ;  and 

ovens  might  have  done  some  slight  that,  as  he  comes  here  strictly  upon 

damage  to  the  trees,  but  the  evidence  legal  grounds  to  ask  for  an  injunction 

did  not  shew  that  any  serious  damage  upon  the  ground  of  substantial  injmy, 

had  been  done,  though  the  scientific  the  only  course  I  can  now  take  is  to 

botanists  had  said  that  there  were  signs  dismiss  the  bill,  and  of  course  the  costs 

of  damage,  not  however   visible  to  will  follow, 

ordinary  persons.    It  was  admitted  (1)  11  H.  L.  C.  642.  ' 
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Plaintiff  must  shew  substantial,  or,  as  the  Master  of  the  Rolls      L.  J  J. 
expressed  it,  "  visible"  damage.   The  term   visible"  was  very  much  1874 
quarrelled  with  before  us,  as  not  being  accurate  in  point  of  law.  salvin 
It  was  stated  that  the  word  used  in  the  judgment  of  the  Lord  ]si-orth 
Chancellor  was  "  sensible."    I  do  not  think  that  there  is  much  Brancepe^i  h 

difference  between  the  two  expressions.    When  the  Master  of  the   

Eolls  said  that  the  damage  must  be  visible,  it  appears  to  me  that 
he  was  quite  right ;  and,  as  I  understand  the  proposition,  it 
amounts  to  this,  that,  although  when  you  once  establish  the  fact 
of  actual  substantial  damage  it  is  quite  right  and  legitimate  to 
have  recourse  to  scientific  evidence  as  to  the  causes  of  that 
damage,  still  if  you  are  obliged  to  start  with  scientific  evidence, 
such  as  the  microscope  of  the  naturalist,  or  the  tests  of  the 
chemist,  for  tlie  purposes  of  establishing  the  damage  itself,  that 
evidence  will  not  suffice.  The  damage  must  be  such  as  can  be 
shewn  by  a  plain  witness  to  a  plain  common  juryman. 

The  damage  must  also  be  substantial,  and  it  must  be,  in  my 
view,  actual ;  that  is  to  say,  the  Court  has,  in  dealing  with  ques- 
tions of  this  kind,  no  right  to  take  into  account  contingent, 
prospective,  or  remote  damage.  I  would  illustrate  this  by  analogy. 
The  law  does  not  take  notice  of  the  imperceptible  accretions  to  a 
river  bank  or  to  the  sea-shore,  although  after  the  lapse  of  years 
they  become  perfectly  measurable  and  ascertainable ;  and  if,  in  the 
course  of  nature,  the  thing  itself  is  so  imperceptible,  so  slow,  and 
so  gradual  as  to  require  a  great  lapse  of  time  before  the  results 
are  made  palpable  to  the  ordinary  senses  of  mankind,  the  law  dis- 
regards that  kind  of  imperceptible  operation.  So,  if  it  were  made 
out  that  every  minute  a  millionth  of  a  grain  of  poison  were 
absorbed  by  a  tree,  or  a  millionth  of  a  grain  of  dust  deposited 
upon  a  tree,  that  would  not  afford  a  ground  for  interfering, 
although  after  the  lapse  of  a  million  minutes  the  grains  of  poison 
or  the  grains  of  dust  could  be  easily  detected. 

It  would  have  been  wrong,  as  it  seems  to  me,  for  this  Court  in 
the  reign  of  Henry  YI.  to  have  interfered  with  the  further  use 
of  sea  coal  in  London,  because  it  had  been  ascertained  to  their 
satisfaction,  or  predicted  to  their  satisfaction,  that  by  the  reign 
of  Queen  Victoria  both  white  and  red  roses  would  have  ceased  to 
bloom  in  the  Tem]ole  Gardens.    If  some  picturesque  haven  opens 
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L.  J  J.     its  arms  to  invite  the  commerce  of  the  world,  it  is  not  for  this 
1874      Court  to  forbid  the  embrace,  although  the  fruit  of  it  should  be  the 
Salvin     sights,  and  sounds,  and  smells  of  a  common  seaport  and  ship- 
North     building  town,  which  would  drive  the  Dryads  and  their  masters 
Bbancepeth  from  their  ancient  solitudes. 

  *      With  respect  to  this  particular  property  before  us,  1  observe  that 

the  Defendants  have  established  themselves  on  a  peninsula  which 
extends  far  into  the  heart  of  the  ornamental  and  picturesque 
grounds  of  the  Plaintiff.  If,  instead  of  erecting  coke  ovens  at  that 
spot,  they  had  been  minded,  as  apparently  some  persons  in  the 
neighbourhood  on  the  other  side  have  done,  to  import  ironstone, 
and  to  erect  smelting  furnaces,  forges,  and  mills,  and  had  filled  the 
whole  of  the  peninsula  with  a  mining  and  manufacturing  village, 
with  beershops  and  pig-styes  and  dog-kennels,  which  would  have 
utterly  destroyed  the  beauty  and  the  amenity  of  the  Plaintiff's 
ground,  this  Court  could  not,  in  my  judgment,  have  interfered.  A 
man  to  whom  Providence  has  given  an  estate,  under  which  there 
are  veins  of  coal  worth  perhaps  hundreds  or  thousands  of  pounds 
per  acre,  must  take  the  gift  with  the  consequences  and  concomi- 
tants of  the  mineral  wealth  in  which  he  is  a  participant. 

But  in  this  particular  case  the  bill  itself  does  not  allege  any 
sentimental  case,  or  any  prospective,  contingent,  or  remote  case  of 
nuisance.  On  the  bill  as  it  stood,  and  on  the  evidence  in  support 
of  that  bill,  there  was  a  case  of  absolute  nuisance,  of  startling  mag- 
nitude. And  on  the  affidavits  in  support  of  his  case  it  really 
seemed  to  me  scarcely  possible  to  conceive  that  any  answer  or  any 
avoidance  could  have  been  successfully  made  by  the  Defendants. 
But  when  the  case  on  the  part  of  the  Defendants  came  to  be  heard, 
and  when  their  evidence  came  to  be  read,  every  observed  fact,  and 
every  scientific  conclusion  from  the  fact,  was  directly,  absolutely, 
and  completely  traversed. 

The  only  thing  which,  to  my  mind,  was  unmistakeably  estab« 
lished  by  the  evidence  on  both  sides  was  the  utter  worthlessness 
of  affidavit  evidence  in  such  a  case  as  this.  The  affidavits  were 
before  the  Master  of  the  Rolls,  and  were  very  carefully  considered 
by  him.  The  witnesses  who  were  selected  on  each  side  as  the 
proper  sample  witnesses  for  cross-examination  were  cross-examined 
before  him,  and  to  some  not  inconsiderable  extent  were  cross- 
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examined  by  him  ;  and  after  a  hearing  extending  over  days,  and      L.  JJ. 
an  examination  very  carefully  conducted,  the  Master  of  the  EoUs  1874 
came  to  the  conclusion  that  the  Plaintiff  had  utterly  failed  to  make  salvin 
out  his  case,  and  that  there  was  no  proved  instance  of  a  single  tree  nobth 
killed  or  substantially  injured,  or  of  a  single  blade  of  grass  burnt  ^^^^^q^^ 

or  destroyed.    That  was  the  conclusion  to  which  he  came  upon   

the  question  of  fact. 

It  appears  to  me  that,  whatever  conclusion  I  myself  might  have 
arrived  at  if  the  case  had  come  before  me  in  the  first  instance,  I 
cannot  overrule  a  decision  arrived  at  by  the  Master  of  the  Eolls 
with  such  advantages  and  such  opportunities.  Indeed,  we  were 
scarcely  pressed  to  overrule  that  decision  simjpliciter. 

But  we  were  pressed  with  this — that  further  time  has  now 
elapsed  and  another  year  has  now  gone,  and  that  we  might  send 
down  a  scientific  witness,  or  scientific  witnesses,  who  should  go  and 
inspect  the  property  and  report  to  us,  either  as  witnesses  or  as 
referees.  To  my  mind  that  would  not  be  a  satisfactory  mode  of 
dealing  with  such  a  case  as  this,  I  am  unable  to  find  any  question 
or  questions  which  I  could  dictate  to  those  witnesses  upon  which 
their  answers  would  enable  me  to  determine  the  case.  They  would 
not  merely  have  to  ascertain  what  there  is,  but  what  is  the  cause, 
anJ  how  much  of  one  particular  cause  operates  in  combination 
with  other  causes ;  and,  in  fact,  it  would  be  giving  a  new  trial 
upon  new  evidence,  based  upon  the  present  state  of  things.  There- 
fore I  could  not  give  my  voice  for  any  such  attempt  as  that  to 
solve  the  question  between  the  parties. 

In  truth,  I  should  be  very  loth  to  stop  a'  great  work  of  this 
kind  where  there  is  conflicting  evidence  between  the  parties, 
except  upon  the  verdict  of  a  jury,  which  jury  would  have  had  the 
opportunity  of  personally  visiting  and  seeing  the  locus  in  quo  and 
the  surrounding  district,  and  before  whom  witnesses  would  give 
their  evidence  viva  voce  in  open  Court,  and  with  the  knowledge 
that  they  were  giving  it  to  persons  who  had  the  opportunity  them- 
selves of  knowing  something  of  what  they  were  deposing  to. 

Then  the  question  presented  itself  whether  an  issue  should  be 
directed  to  try  the  question  of  nuisance.  An  issue  would,  how- 
ever, hardly  be  a  just  or  proper  mode  of  trying  the  case.  The 
bill  was  filed  in  February  last  year.    An  issue  as  to  what  was  the 
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L.  JJ.     state  of  things  at  the  time  when  the  Plaintiff  invoked  the  protec- 
1874      tion  of  this  Court  could  not  now  be  satisfactorily  disposed  of  by  a 
Salvin     j^^J*        ^^^^  ^       satisfied,  that  if  with  the  experience  of  the 
North     ^^^^  1S73,  if  with  the  experience  of  the  year  1874,  and  if  with 
BsANCEPETH  tho  oxpericnce  of  the  beginning  of  the  year  1875,  the  Plaintiff  is 

  '    able  to  make  out  that  there  has  been  a  substantial  wrong  done  to 

him,  and  that  a  substantial  wrong  is  continued  to  be  done  to  him, 
there  is  no  danger  of  any  mischief  for  which  he  will  not  be  able 
to  get  ample  compensation  up  to  the  time  of  the  verdict,  whether 
that  is  reckoned  in  scores  or  hundreds  or  thousands  of  pounds.  If, 
as  the  result  of  that  verdict  and  of  the  evidence  adduced  in  that 
trial,  it  should  then  appear  to  the  Court  that  it  is  a  fit  case  to  be 
followed  up  by  a  mandatory  injunction,  that  mandatory  injunction 
would  be  quite  in  time  to  arrest  the  further  progress  of  mischief. 
For  I  am  satisfied  that  if  such  an  injunction  were  granted  in  the 
year  1875,  no  landscape  painter  or  landscape  gardener  would,  in 
the  year  1876,  be  able  to  trace  in  the  woods  and  forests  of  this 
estate  the  slightest  evidence  of  the  peril  to  which  they  had  been 
in  the  meantime  exposed. 

I  think  the  Plaintiff  ought  to  be  in  the  position  of  a  man  who 
has  been  nonsuited  at  law  for  want  of  sufficient  evidence  at  the 
time.  If  he  can  make  out,  with  new  materials,  or  with  better 
evidence,  a  better  case  to  satisfy  the  Court,  he  is  at  liberty  to  do 
so.  The  decision  of  the  Master  of  the  Kolls,  aflSrmed  by  us,  will 
not  prejudice  the  Plaintiff  any  more  than  by  shewing  that  he  had 
not,  up  to  the  22nd  of  February,  1873,  sustained  sufficient  damage 
to  warrant  a  verdict  in  an  action  on  the  case,  or  to  warrant  this 
Court  in  interfering.  Further  than  that  he  is  not  prejudiced, 
except,  of  course,  that,  like  every  other  unsuccessful  litigant,  he 
has  to  pay  the  costs  of  his  unsuccessful  litigation. 

I  am  of  opinion  that  the  decree  of  the  Master  of  the  Eolls 
ought  to  be  affirmed,  and  that  this  appeal  should  be  dismissed 
with  costs. 

Sir  G.  Mellish,  L.J.  :— 

There  is  no  real  difficulty  as  to  the  principles  on  which  this 
Court  should  proceed  in  deciding  this  case. 
The  question  to  be  determined  is,  whether  the  Plaintiff  has 
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made  out  that  in  an  action  at  law  he  could  recover  substantial     L.  JJ. 
damages  for  the  nuisance  alleged  in  the  bill ;  and  the  only  real  1874 
difficulty  is  in  distinguishing  how  much  that  proposition  depends  salvin 
upon  questions  of  fact,  and  how  much  upon  questions  of  law.  jjoj^th 
There  is  a  difficulty  in  distinguishing  precisely  what  is  a  question  Brancepeth 

of  fact  from  what  is  a  question  of  law  in  these  proceedings  about   

nuisances.  Indeed,  when  certain  inferences  of  fact  have  been 
established  by  numerous  cases,  they  become,  to  a  great  extent, 
very  nearly  of  the  same  authority  as  if  they  were  propositions  of 
law.  For  instance,  it  is  not  correct  to  say,  as  a  strict  proposition 
of  law,  that  if  the  Plaintiff  has  not  sustained,  or  cannot  prove  that 
he  has  sustained,  substantial  damage,  this  Court  will  give  no 
relief ;  because,  of  course,  if  it  could  be  proved  that  the  Plaintiff 
w^as  certainly  about  to  sustain  very  substantial  damage  by  what 
the  Defendant  was  doing,  and  there  was  no  doubt  about  it,  this 
Court  would  at  once  stop  the  Defendant,  and  would  not  wait  until 
the  substantial  damage  bad  been  sustained.  But  in  nuisance  of 
this  particular  kind,  it  is  known  by  experience  that  unless  sub- 
stantial damage  has  actually  been  sustained,  it  is  impossible  to  be 
certain  that  substantial  damage  ever  will  be  sustained,  and  there- 
fore, with  reference  to  this  particular  description  of  nuisance,  it 
becomes  practically  correct  to  lay  down  the  principle  that,  unless 
substantial  damage  is  proved  to  have  been  sustained,  this  Court 
will  not  interfere. 

These  principles  apply  to  the  observation  which  the  Master  of 
the  Eolls  has  made  as  to  the  damage  being  visible.  That,  as  a 
strict  proposition  of  law,  is  not  correct ;  for  if  it  is  by  evidence 
made  out  that  there  is  substantial  damage,  it  does  not  matter 
how  the  fact  of  damage  is  made  out,  whether  by  the  eye  or  by  the 
nose,  or  whether  it  is  made  out  by  the  eye  of  a  scientific  person, 
or  by  the  eye  of  anybody  else.  But,  as  a  matter  of  fact,  in  cases 
of  a  nuisance  of  this  particular  description,  unless  the  damage  is 
proved  to  have  been  sustained,  so  that,  I  will  not  say  every 
ignorant  eye,  but  every  fairly  instructed  eye  can  really  and  clearly 
see  it — unless  that  is  the  case,  it  is  impossible  to  be  certain  that 
the  substantial  damage  has  actually  been  sustained.  Therefore, 
those  propositions  are,  to  my  mind,  perfectly  accurate,  and  I  do 
not  think  that  it  is  material  here  to  distinguish  how  much  of  them 
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L.  J  J.     ought  now  to  be  considered  as  inferences  of  fact  which,  the  Court 
1874      draws  from  former  cases,  and  how  much  of  them  ought  to  be  con- 
Salvin     sidered  strictly  as  inferences  of  law. 

North  account  of  the  great  importance  of  this  case  to  the  parties, 

Bbancepeth  and  on  account  of  the  great  contradiction  in  the  evidence,  it  was 

  '    not  satisfactory  to  my  mind  to  decide  the  case  without  in  a  great 

measure  going  through  the  evidence.  The  result  is,  that  I  am 
persuaded  that  this  case  was  thoroughly  investigated  in  the  Court 
below ;  that  is  to  say,  it  was  as  thoroughly  investigated  as  the 
defective  procedure  renders  it  possible  that  a  case  of  this  kind 
should  be  investigated.  It  is  quite  obvious  that  the  Master  of  the 
Eolls,  in  coming  to  the  conclusion  which  he  did,  had  very  great 
advantage  over  us  in  this  Court.  The  witnesses  were  cross- 
examined  before  him.  He  put  numerous  questions  to  them  him- 
self, to  satisfy  his  own  mind  as  to  the  particular  points  on  which 
he  required  to  be  satisfied,  and  no  doubt  he  obtained  that  infor- 
mation which  he  particularly  wanted.  We  have  not  had  that 
advantage.  If  such  a  decision  amounted  to  what  in  a  Court  of 
law  would  be  called  a  verdict  against  the  weight  of  evidence,  we 
ought  to  interfere,  but  I  think  that  great  weight  must,  in  cases  of 
this  kind,  be  given  to  the  decision  of  the  Court  below ;  and  unless 
we  can  see  plainly  that  there  was  a  wrong  inference  drawn  on  a 
point  of  fact,  we  ought  not  to  interfere  with  the  decision.  Having 
read  through  all  the  evidence,  I  cannot  say  that  on  the  evidence 
as  it  stands  I  differ  from  the  conclusion  that  the  Master  of  the 
Kolls  came  to.  [His  Lordship  then  commented  on  the  evidence, 
and  continued : — ]  Therefore,  I  have  no  doubt  that  it  is  impos- 
sible on  this  evidence,  as  it  stands,  to  do  anything  else  than  affirm 
the  judgment  of  the  Master  of  the  Eolls. 

,  One  question  on  which  I  did  certainly  at  the  close  of  the  argu- 
ment entertain  a  doubt  was,  whether  it  was  our  duty  to  have  this 
case  further  investigated,  or  to  affirm  the  judgment  of  the  Master 
of  the  Kolls.  Now,  it  would  have  been  very  difficult  for  us  to 
have  sent  down  any  persons,  on  whose  opinion  we  could  satis- 
factorily have  relied,  to  examine  the  state  of  the  woods.  We 
should  practically,  if  we  had  done  that,  have  been  giving  up  our 
judgment  to  their  judgment,  for  after  having  done  that,  it  would 
have  been  very  difficult  for  us  to  differ  from  what  they  had  said. 
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Then  I  considered — and  that  is  what  I  had  more  doubt  about —  L,  JJ. 
whether  it  was  our  duty  to  order  an  issue  to  be  tried  at  Durham.  1874 
But  I  have  come  to  the  conclusion  that  that  is  not  our  duty.    In  the  salvin 

first  place,  the  Plaintiff  at  the  outset  had  the  choice  of  the  tribunal  ^• 

^       '  North 

which  he  would  select.    He  could  have  brought  his  action  at  law,  Brancepeth 

and  have  tried  it  by  a  jury  of  the  county  of  Durham,  or  he  could   

bring  his  suit  in  this  Court.  He  chose  to  bring  his  suit  in  this 
Court,  and  in  my  opinion  it  is  very  important  for  us  to  see,  though 
of  course  we  must  administer  equal  justice  to  both  parties,  that 
Plaintiffs  do  not  get  the  power  of  stopping  very  important  com- 
mercial works  by  proceedings  in  this  Court  when  they  have  not 
got  a  case  which  they  could  practically  present  to  a  jury. 

Then  it  is  impossible  not  to  be  influenced  by  this  consideration, 
that  an  enormous  expense  has  been  incurred  by  the  trial  in  this 
Court,  and  by  bringing  up  the  witnesses  to  London,  The  Master 
of  the  Kolls  has  properly  come  to  the  conclusion,  on  the  evidence 
as  it  stands,  that  the  Plaintiff  has  not  made  out  his  case,  and 
has  therefore  dismissed  the  bill.  Would  it  be  just  and  right,  if 
that  is  the  state  of  the  evidence  on  the  case  as  it  stands,  that  we 
should  begin  a  totally  new  investigation  at  an  enormous  expense  to 
the  Defendants,  who  have  simply  been  brought  here  by  the  Plain- 
tiff, and  who  can  say  that  it  is  not  their  fault  that  there  has  been 
no  trial  by  a  jury  ?  It  appears  to  me  that  it  would  be  unjust  to 
the  Defendants  to  order  that  there  should  be  an  issue  tried  in 
this  suit,  particularly  when  we  consider  that  the  case  is  not  finally 
decided.  If  real  damage  is  continuously  sustained,  and  is  made 
plain  and  manifest  so  that  no  one  who  sees  the  woods  can  doubt 
it — if  that  case  does  occur — the  Plaintiff  will  not  be  without  his 
remedy.  He  may  still  bring  his  action,  and,  in  my  opinion,  he  may 
bring  his  action  in  time  to  stop  any  very  real  and  serious  damage 
to  his  property. 

On  the  whole,  therefore,  I  am  of  opinion  that  the  judgment  of 
the  Master  of  the  Eolls  must  be  affirmed  and  the  appeal  dismissed 
with  costs. 

Solicitors  for  the  Plaintiff :  Messrs.  Ward,  Mills,  &  Witham,  ' 
Solicitor  for  the  Defendants :  Mr.  W,  Ford,  agent  for  Mr. 
J,  Proud,  Bishop  AucMand, 
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L.JJ.  Ex  ^arie  TINKER.  J/i  re  FEANCE. 

1874 

v^v^       Liquidation  hy  Arrangement — Resolution  of  Creditors  to  sell  all  the  Estate  for 
July  10,  24,         a.  fixed  sum — Refusal  of  Creditors  to  grant  Discharge — Injunction  to  re- 
strain  Proceedings  against  after-acquired  Projperty  of  Behtor, 

The  creditors  of  a  manufacturer  resolved  on  a  liquidation  by  arrangement, 
and  appointed  a  trustee  and  a  committee  of  inspection.  They  afterwards 
passed  a  resolution  accepting  an  offer  by  the  debtor  and  B,,  a  friend  of  his,  to 
purchase  "  the  whole  of  the  debtor's  estate  and  effects  "  for  £6000,  towards 
which  the  debtor  was  to  contribute  £200,  payable  by  instalments.  A  deed 
was  executed  conveying  the  machinery,  stock-in-trade,  &c.,  and  all  other 
property  then  vested  in  the  trustee  under  the  liquidation,  or  which  he  had 
power  to  dispose  of,  to  B,  B.  took  the  debtor  into  partnership  in  the  busi- 
ness, and  the  instalments  were  all  duly  paid.  The  debtor  then  applied  for  his 
discharge,  but  a  meeting  of  the  creditors,  summoned  to  consider  the  question, 
refused  to  grant  it : — 

Held  (af&rming  the  decision  of  the  Chief  Judge  in  Bankruptcy),  that  the 
sale  included  all  the  future  property  of  the  debtor,  and  that  the  debtor 
was  entitled  to  an  injunction  restraining  the  committee  of  inspection  and 
other  creditors  from  taking  proceedings  against  property  acquired  by  him 
since  the  commencement  of  the  liquidation. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 

On  the  1st  of  February,  1873,  /.  W,  France j  a  woollen-cloth 
manufacturer,  filed  a  liquidation  petition.  At  the  first  meeting  of 
the  creditors,  held  on  the  19th  of  February,  a  liquidation  by 
arrangement  was  resolved  upon,  and  a  trustee  and  a  committee 
of  inspection  were  appointed.  On  the  13th  of  March  another 
meeting  of  the  creditors  was  held,  at  which  the  following  resolu- 
tions were  passed  by  the  proper  statutory  majority : 

That  the  trustee  shall  accept  the  offer  made  by  Mr.  Joseph 
Blackhurn^  James  Bobinson,  and  the  above-named  debtor  (the 
said  James  Bobinson  merely  guaranteeing  the  payment  of  £200 
for  the  last  instalment  to  be  paid  as  hereinafter  mentioned),  to 
purchase  the  whole  of  the  debtor's  estate  and  effects  for  the  sum  of 
£6000,  and  that  such  sum  shall  be  paid  by  instalments  in  four, 
eight,  and  twelve  months  from  the  7th  of  February,  1873 ;"  the 
payments  to  be  secured  in  the  manner  mentioned  in  the  resolution. 
This  resolution  was  registered  on  the  14th  of  March.  On  the  same 
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day  an  agreement  was  entered  into  between  Tinlcer,  the  trustee,  of     L.  JJ. 
the  first  part,  Blaclcburn  of  the  second  part,  RoUnson  of  the  1874 
third  part,  and  the  debtor  of  the  fourth  part,  whereby  it  was  wit-     p;^  parte 
nessed  that  in  pursuance  of  the  above-mentioned  resolution  of  the  Tinker. 
creditors,  Tinker ,  as  trustee,  agreed  to  sell  to  Blackhurn,  in  con-  fkaxce. 
sideration  of  the  sum  of  £5600  paid  by  him,  and  of  £200  paid  by 
Bobinson,  and  of  £200  paid  by  the  debtor  (such  three  several  sums 
being  payable  as  thereinafter  mentioned),  and  BlacTiburn  agreed 
to  purchase    All  the  machinery  now  in  and  about  the  mills  occu- 
pied by  the  said  /.  FF.  France,  and  all  the  stock-in-trade,  live  and 
dead  farming  stock,  money,  book-debts,  business,  and  household 
furniture,  utensils  and  effects,  and  all  reversionary  and  contingent 
interests,  benefit  of  guarantees  and  all  other  property,  estate,  right 
or  interest  whatsoever,  now  passed  to  the  said  trustee  under  the 
proceedings  aforesaid,  or  which  he  has  in  any  way  power  to  dispose 
of,  subject  nevertheless  as  to  such  goods  as  are  in  the  hands  of  the 
creditors  to  any  legal  lien  they  may  have  thereon."    The  agree- 
ment then  provided  how  the  instalments  of  the  purchase-money 
were  to  be  paid  and  secured. 

On  the  18th  of  April,  1873,  a  deed  between  the  same  parties 
was  executed  to  carry  out  the  agreement  for  sale,  and  by  this  deed 
Tinher,  as  trustee,  granted  and  transferred  to  BlacTiburn,  in  consi- 
deration of  the  sum  of  £6000,  the  property  mentioned  in  the 
agreement  by  the  same  words  of  description. 

Immediately  after  the  execution  of  this  deed  BlacJcburn  took  the 
debtor  into  partnership  with  him  in  the  business.  The  whole  of 
the  £6000  was  duly  paid,  and  the  debtor's  solicitors  then  applied 
to  the  trustee  to  summon  a  meeting  of  the  creditors  to  consider  the 
question  of  granting  the  debtor  his  discharge,  which  had  not  been 
previously  done.  On  the  25th  of  February,  1874,  the  trustee 
issued  a  notice  summoning  a  meeting  of  the  creditors  on  the  6th  of 
March,  "  for  the  purpose  of  considering  the  propriety  of  granting 
to  the  debtor  his  order  of  discharge,  the  release  of  the  trustee,  and 
the  closing  of  the  liquidation."  At  this  meeting  a  resolution 
granting  the  debtor  an  unconditional  discharge  was  proposed,  but 
it  was  not  carried  by  the  necessary  statutory  majority ;  and  con- 
sequently when  the  resolution  was  taken  in  for  registration  the 
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L.  jj.     Eegistrar  of  the  Euddersjield  County  Court,  in  wliicli  the  proceed- 
1874      ings  were  instituted,  refused  to  register  it. 
Fxparte  ^^^^     ^^Jy  1874,  the  debtor  applied  to  the  Court  for 

Tinker.  order  confirming  the  arrangement  entered  into,  and  "deelar- 
France.  iiig  that  such  arrangement  was  accepted  by  the  creditors  of  the 
debtor  in  full  satisfaction  and  discharge  of  all  their  claims  upon 
the  debtor  and  upon  his  estate,"  and  for  an  order  confirming  the 
indenture  of  the  18th  of  April,  1873,  and  for  an  order  declaring 
the  effect  of  the  resolution  referred  to  in  that  indenture  to  be  the 
acceptance  of  the  purchase-money  therein  mentioned  in  satisfaction 
and  discharge  of  all  claims  which  the  creditors  of  the  debtor  then 
had  upon  him  or  upon  his  estate,  and  for  an  order  restraining  the 
members  of  the  committee  of  inspection  and  certain  other  credi- 
tors named,  "  from  taking  any  further  proceedings  against  the 
debtor  for  the  purpose  of  recovering  any  further  sum  from  him 
in  respect  of  his  liability,  or  of  his  estate  or  effects,  beyond  the 
amount  of  the  composition  or  dividend  which  the  above  mentioned 
purchase-money  will  realize." 

Upon  this  application  the  Eegistrar  made  this  order :  The  Court 
doth  find  and  declare  that  the  effect  of  the  arrangement  in  the 
above-mentioned  resolution  and  deed  was  to  vest  in  the  purchaser 
from' the  trustee  all  such  property  as  was  then  vested  in  the  trustee 
at  the  commencement  of  the  liquidation  or  which  might  devolve 
upon  him  during  its  continuance ;  and  it  appearing  to  the  Court 
that  the  members  of  the  committee  of  inspection  and  their 
respective  firms  claimed  to  be  entitled  to  the  profits  made  by  the 
above-named  debtor  in  the  business  sold  by  them  as  aforesaid, 
and  to  such  profits  and  property  as  the  debtor  might  thereafter 
acquire  until  he  obtained  his  order  of  discharge,  the  Court  doth 
hereby  restrain "  the  members  of  the  committee  of  inspection, 
their  respective  firms,  and  some  other  creditors  (naming  them), 
"  from  seizing,  acquiring,  or  in  any  way  interfering  with  the  profits 
now  made  or  hereafter  to  be  made  by  the  said  Joseph  JBlackhurn 
or  /.  TF.  France,  in  connection  with  the  business  purchased  from 
the  above-mentioned  trustee,  or  the  profits  to  be  acquired  therefrom 
by  the  said  J,  W.  France,  and  that  they  the  said  creditors,  having 
proved  their  debts  upon  the  estate,  be  restrained  from  commencing. 
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continuing,  or  enforcing  any  proceedings  whatsoever  against  the  L.  JJ. 
debtor  or  his  property  in  respect  of  their  said  debts."  1874 

The  trustee  and  the  creditors  who  were  restrained  appealed  from  j^vg  parte 
this  order  to  the  Chief  Judge,  who  afiSrmed  the  order  of  the  Tinker. 
Eegistrar ;  and  they  again  appealed  from  his  decision.  FRi^NCE, 

There  was  evidence  on  both  sides  as  to  what  was  the  understand- 
ing  when  the  arrangement  for  the  sale  of  the  estate  was  entered 
into.  On  the  one  side  it  was  said  that  the  creditors  intended  to 
insist  on  receiving  10s.  in  the  pound  on  their  debts ;  on  the  other 
side,  that  it  was  understood  that  the  debtor  should  be  free  from  all 
liability,  and  should  have  his  discharge  if  the  arrangement  was 
duly  carried  out. 

Mr.  De  Gex,  Q.C.,  and  Mr.  Jordan^  for  the  Appellants : — 

The  Banlcruptct/  Act,  1869,  provides,  by  sect.  125,  sub-sect.  9, 
that  in  a  liquidation  the  discharge  of  the  debtor  "  may  be  granted 
by  a  special  resolution  of  the  creditors  in  general  meeting  .... 
upon  such  terms  and  conditions  as  the  creditors  think  fit."  The 
Court  has  no  jurisdiction  to  make  an  order  which  is  equivalent  to 
an  order  of  discharge,  when  the  creditors  have  not  thought  fit  to 
pass  such  a  resolution:  Ex  jparte  Fooley  (1),  On  the  true  con- 
struction of  the  arrangement  for  purchase  of  the  estate,  the 
after-acquired  property  of  the  debtor  is  not  included :  Ex  jparte 
Fiercy  (2) ;  In  re  Vizard's  Trusts  (3).  The  creditors  have  no 
intention  of  taking  the  debtor's  profits  acquired  in  the  business, 
and  there  is  no  evidence  that  they  have  threatened  to  do  so ;  but 
they  never  intended  to  give  up  to  him  all  property  which  might 
afterwards  come  to  him  from  any  source. 

Mr.  Boxhurgh,  Q.C.,  and  Mr.  J,  Beaumont,  for  the  Kespondents, 
were  not  called  upon. 

Sir  W.  M  James,  L.J. : —  v^' 

The  contention  of  the  Appellants  is  really  against  good  ^faith 
and  common  honesty.  They  have  sold  to  the  debtor  and  his 
friends  the  business,  from  which  it  was  expected  that  the  debtor 

(1)  Law  Kep.  5  Ch.  722.  (2)  Law  Rep.  9  Cli.  33. 

(3)  Law  Rep.  1  Ch.  588. 
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L.  JJ.      should  derive  profit,  and  they  now  want  to  take  the  profits  away 
1874      from  him.    The  meaning  of  the  resolution  is  clear.    It  was  to  the 
Exparte    effect  that  "the  whole  of  the  debtor's  estate  and  effects"  should 
Tinker,         g^}^  debtor  and  another  person.    These  words  must 

France,  include  the  future  estate  of  the  debtor  from  the  very  nature  of  the 
transaction,  inasmuch  as  they  must  include  the  profits  of  the 
business  to  which  the  trustee  looked  for  the  payment  of  the  instal- 
ments. It  would  be  absurd  to  suppose  it  was  intended  that  they 
should  be  able  to  come  down  upon  him  at  any  moment  and  seize 
all  his  property.  I  am  of  opinion  that  the  decision  of  the  Chief 
Judge  was  quite  right,  and  the  appeal  must  be  dismissed  with 
costs. 

Sir  G.  Mellish,  L. J. : — 
I  am  of  the  same  opinion. 

Solicitors  for  the  Appellants :  Messrs.  Shum,  Grossman,  &  Cross^ 
man,  agents  for  Messrs.  John  SyTces  &  Son,  Suddersfield, 

So'licitors  for  the  Debtor :  Messrs.  Learoyd,  Learoyd,  &  Peace, 
agents  for  Messrs.  Learoyd  <&  Learoyd,  Huddersfield, 


L.JJ.  In  re  BERKLEY  (a  Lunatic). 

1874  BERKLEY  v.  BERKLEY. 

mT^^.  [1871    B.  254.] 

Appointment  of  New  Trustee — Female  Trustee. 

The  Court  appointed  an  unmarried  lady,  aged  27,  who  was  a  relation  of 
the  cestuis  que  trust  under  a  will,  to  be  a  trustee,  there  being  a  difficulty  in 
finding  any  other  suitable  person  to  accept  the  ofiSce. 

XfllS  was  a  Petition  for  the  appointment  of  a  new  trustee,  and 
for  a  vesting  order. 

John  Berkley,  who  died  in  1862,  devised  and  bequeathed  his 
real  and  personal  estate  to  four  trustees,  upon  trust  to  sell  and 
convert,  and  to  invest  the  proceeds  and  stand  possessed  of  the 
funds  upon  certain  trusts  for  the  benefit  of  his  wife  and  children. 

The  trustees  and  executors  were  the  widow,  Louisa  Berkley, 
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George  BerMey,  G.  L.  Gloivser,  and  George  Wythes.  The  will  was  L.  Jj. 
proved  by  the  first  three ;  Wythes  neither  proved  nor  acted.  1874 

In  1871,  a  bill  was  filed  on  behalf  of  the  testator's  children,  all 
of  whom  were  infants,  for  earring  into  effect  the  trusts  of  the  will,  (^^"^^^^^^^.-^ 
and  a  decree  was  made  in  November,  1872,  directing,  among  other 
things,  the  appointment  of  a  new  trustee  in  the  place  of  Wythes. 
This  direction  was  never  carried  into  effect.  Berkley. 

On  the  2nd  of  June,  1873,  Louisa  Berkley  was  found  lunatic, 
and  by  an  order  in  the  lunacy  and  in  the  cause,  dated  the  10th  of 
September,  1873,  G.  M.  Arnold  was  appointed  trustee  in  the  place 
of  Louisa  BerMey,  jointly  with  Clowser  and  George  Berkley,  and 
the  right  to  transfer  various  stocks  and  shares  held  upon  the 
trusts  of  the  will,  and  to  receive  the  interest  and  dividends  due 
thereon,  was  vested  in  G.  Berkley,  Clowser,  and.  Arnold, 

Clowser  died  in  April,  1874,  and  the  Petition  asked  that  Miss 
Barton,  a  niece  of  the  testator,  aged  27,  should  be  appointed  a 
trustee  in  his  place,  it  being  alleged  that  no  other  suitable  person 
could  be  found  who  was  willing  to  undertake  the  office. 

Part  of  the  property  consisted  of  150  £5  shares  in  an  insurance 
company,  on  which  5s.  per  share  only  had  been  paid  up.  The 
company  was  one  with  unlimited  liability.  The  Petition,  which 
was  presented  by  the  lunatic  by  her  committee  and  by  George 
Berkley  and  Arnold,  asked  that  these  shares  might  be  sold,  and 
that  the  right  to  transfer  them  might  be  vested  in  G.  Berkley 
alone,  he  undertaking  to  invest  the  proceeds  in  the  names  of  the 
continuing  trustees  and  the  new  trustee,  and  that  the  other  pro- 
perty subject  to  the  trusts  of  the  will  might  be  vested  in  the  con- 
tinuing trustees  and  the  new  trustee. 

Mr.  W.  W,  Karslake,  for  the  Petitioners,  referred  to  In  re  Cam^- 
helVs  Trust  (1). 

Mr.  Hanson,  for  the  Plaintiffs. 

Their  Lordships  made  the  order. 

Solicitors:  Mr,  Thomas  Sismey ;  Messrs.  Faterson,  Snow,  dt 
Burney, 

(1)  31  Beay.  176. 
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L.  jj.  Ex  parte  HOLTHAUSEN.   In  re  SCHEIBLEE. 

1874 

'v^^Y^  Bankruptcy — Creditor  holding  Security — Deposit  of  English  Title  Deeds  with 
July  31.  German  Firm — Lex  Loci  Contractus— Personal  Contract  enforcible  against 

Trustee. 

S.  &  Co.f  who  were  merchants  in  London  and  Shanghai j  applied  to  the 
Appellants,  who  were  merchants  in  Prussia^  to  open  a  credit  on  their  behalf 
for  £5000,  and  offered  to  deposit  with  them  as  a  security  the  title-deeds  of  a 
house  at  Shanghai.  The  negotiation  was  commenced  verbally,  when  all  parties 
were  in  Prussia^  but  was  concluded,  after  some  correspondence,  by  a  letter 
written  by  S.  &  Co.  to  the  Appellants  from  London,  inclosing  the  title-deeds 
of  the  house  at  Shanghai.  The  Appellants  accordingly  accepted  bills  drawn 
by  S.  &  Co.  and  pay£|,ble  in  London.  S.  &  Co.  shortly  afterwards  became 
liquidating  debtors,  a  considerable  sum  being  then  due  to  the  Appellants  on 
the  bills.  No  conveyance  or  memorandum  of  the  deposit  was  made  at  the 
British  Consulate  at  Shanghai,  but  the  house  remained  registered  in  the 
name  of  S,  &  Co.  The  Appellants  accordingly  applied  for  an  order  that  the 
trustee  in  liquidation  should  convey  the  house  to  them.  Evidence  was 
adduced  that,  according  to  the  law  of  Prussia,  the  contract  was  binding 
personally  on  S.  &  Co.,  but  that,  as  the  necessary  formalities  for  perfecting 
the  security  at  Shanghai  had  not  been  gone  through,  the  Appellants  had  no 
mortgage  or  lien  on  the  house : — 

Held,  by  Mellish,  L.J.,  that  the  contract  must  be  governed  by  English 
law,  and  that  the  Appellants  had  a  good  security  on  the  house  by  the 
deposit  of  the  deeds  : 

Held,  by  both  the  Lords  Justices,  that  whether  the  contract  was  governed 
by  English  or  by  Prussian  law,  the  contract  was  personally  binding  on  S.  & 
Co.,  and  could  be  enforced  against  their  trustee  in  liquidation ;  and  the  Court 
made  an  order  to  sell  the  house  and  pay  the  proceeds  to  the  Appellants. 

This  was  an  appeal  from  a  decision  of  Mr.  Eegistrar  Hazlitt, 
sitting  as  Chief  Judge  in  Bankruptcy. 

Messrs.  Holthausenf  Smidt,  <&  Co.  (the  Appellants)  were  merchants 
at  Crefeldj  in  Prussia.  Messrs.  Scheihler,  Matthaei,  &  Co.  were 
merchants  carrying  on  business  in  London  and  at  ShangJiai,  in 
China, 

On  the  17th  of  September,  1872,  a  negotiation  took  place 
between  Eolthausen  &  Co.  and  the  members  of  the  firm  of  Scheihler 
dt  Co.,  who  were  then  at  Crefeld,  respecting  the  opening  of  a 
credit  for  £5000  in  favour  of  the  last-mentioned  firm.  On  that 
day  Eolthausen  &  Co.  wrote  a  letter  to  Scheihler  <&  Co.,  of  which 
the  following  is  a  translation : — 
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"  CrefeU,  17th  Sept.,  1872.        l.  JJ. 
"In  continuance  of  the  interview  had  with  us,  we  are  quite  1374 
willing  to  open  you  a  credit  of  £5000  sterling  against  your  Exparte 
depositing  the  title-deeds  of  the  house  at  Shanghai,  of  which  Holthausen. 
amount  you  can  dispose  by  drafts  from  Shanghai  at  six  months'  sc^ibler. 
sight,  and  which  drafts  are  to  be  covered  before  maturity.  For 
these  transactions  we  shall  charge  you  with  a  commission  at  the 
rate  of  1  per  cent. 

"With  esteem, 

"  Holthausen,  Smidt  <&  Go^' 

The  house  referred  to  in  this  letter  belonged  to  Scheibler  & 
Co.,  and  was  registered  in  their  names  at  the  British  Consulate  at 
Shanghai, 

On  the  28th  of  September,  Scheibler  (&  Co,  wrote  a  letter  from 
London  to  Holthausen  <&  Co.,  of  which  the  following  is  a  trans- 
lation : — 

"  31,  New  Broad  Street,  London,  Sept.  28,  1872. 
"We  beg  to  refer  to  our  respects  of  yesterday,  and  to-day 
confirm  the  receipt  of  your  favour  of  the  17th  instant.  Eeferriug 
to  the  contents  of  the  same,  we  beg  to  ask  you  by  this  letter 
whether  it  is  agreeable  to  you  if  we  now  make  use  of  the  credit 
kindly  opened  for  us  at  three  months.  Further  drawings  will  be 
effected  from  Shanghai, 

"  With  high  esteem, 

"Scheibler,  Matthaei,  &  Co,'' 

Holthausen  &  Co.  replied  to  this  letter  by  a  letter  dated  the  30th 
of  September  in  the  following  terms : — 

"  Crefeld,  30th  Sept.,  1872. 
"  Crossing  our  respects  of  yesterday,  we  received  your  favour  of 
the  28th  instant,  and,  in  reply,  we  agree  to  your  making  use  of  the 
credit  opened  to  you  at  three  months'  date,  after  having  sent  the 
title-deeds :  self-evidently,  we  expect  remittance  before  maturity. 

"  With  esteem, 

"  Holthausen,  Smidt,  &  Co!' 

On  the  30th  of  October,  Scheibler  &  Co,  sent  the  title-deeds  of 
the  house  at  Shanghai  to  Holthausen  &  Co.,  with  a  letter,  of  which 
the  following  is  a  translation : — 
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L.  JJ.  ,  "  London,  30th  October,  1872. 

1874         "  We  hereby  hand  you  the  title-deeds  of  oiir  house  and  land  at 
Ex  parte    Shanghai,  and  the  fire  insurance  policies  of  the  same,  and  hereby 
HoLTnArsEN.  declare  that  we  pledge  the  possession  of  the  house  and  land 
ScnKiBLER.  therein  described  with  you  as  security  for  the  10  bills  of  exchange 
drawn  by  us  on  you  this  day  to  the  amount  of  thalers  34,000  (in 
words  thirty-four  thousand  thalers),  Prussian  currency,  as  well  as 
security  for  the  bills  of  renewal  to  be  drawn  subsequently ;  and  we 
and  our  heirs  and  successors  bind  ourselves  to  cause  the  necessary 
entries  of  your  right  of  mortgage  to  be  made  in  the  Land  Kegister 
of  the  competent  Consulate  at  Shanghai  according  to  the  law  of 
mortgage,  and  to  execute  the  same  in  due  form  as  soon  as  you 
require  us  to  ,do  so  during  the  period  of  these  transactioQS.  We 
further  bind  ourselves  to  bear  all  legal  expenses  which  may  be 
incurred  by  the  eventual  entry  of  your  right  of  mortgage  in  the 
register. 

"  Scheihler,  Matthaei,  &  Co.'' 

On  the  2nd  of  November,  Holihausen  &  Co.  acknowledged  the 
receipt  of  the  letter  and  the  title-deeds,  and  Scheihler  &  Co.  pro- 
ceeded to  draw  bills,  which  were  accepted  by  Holihausen  &  Co., 
payable  in  London,  under  their  undertaking. 

On  the  6th  of  August,  1873,  Scheihler  &  Co.  presented  a  petition 
for  liquidation,  and  a  trustee  was  appointed.  In,  the  list  of 
creditors  they  gave  in  the  name  of  Holihausen  &  Co.  as  creditors 
for  £11,239,  and  as  holding  as  security  certain  silk  goods  and  the 
house  at  Shanghai. 

Holihausen  &  Co.  applied  to  the  Begistrar  for  an  order  directing 
the  trustee  to  cause  the  house  at  Shanghai  to  be  assigned  and 
transferred  to  them,  and  registered  in  their  names  in  the  proper 
Consulate  at  Shanghai. 

The  opinion  of  Mr.  Franken,  a  German  advocate,  was  obtained 
upon  the  effect  of  the  deposit  of  deeds  under  the  circumstances 
above  stated  according  to  the  law  of  Prussia.  The  result  of 
his  opinion  was  that  the  simple  deposit  of  the  title-deeds,  not 
having  been  registered  at  Shanghai,  gave  no  right  whatever  to  the 
property  itself,  and  would  give  the  recipient  of  the  letter  no 
"  deducible  preferential  right  in  respect  of  any  transferred  valuable 
sub-mortgage  or  security,"  and  must  remain  without  effect  so  far  as 
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the  other  creditors  of  Scheihier  &  Co.  were  concerned.  But  he  was  of     L.  JJ. 
opinion  that  it  was  personally  binding  on  Scheihier  dt  Co.,  who  could  1874 
not  demand  to  have  the  title-deeds  returned  until  they  had  quite    Ex  parte 
paid  off  the  debt  to  HoUhausen  &  Co.    His  opinion  concluded  as  Holthausen 
follows : — "  Everything  considered,  I  am  of  opinion  that  JSolthctuseu  Scheibleb, 
&  Co.  are  justified  in  retaining  and  in  considering  as  hand 
security  "  the  acquired  title-deeds  received  by  them  from  Scheihier 
dt  Co.,  but  that  they  can  receive  very  little  from  the  same,  inas- 
much as  they  have  no  sub-mortgage  or  prior  right  in  respect  of 
the  ground  property  itself." 

Under  these  circumstances  the  Eegistrar  refused  to  make  the 
order,  being  of  opinion  that^  as,  according  to  the  Prussian  law, 
Jlolthaiisen  had  no  lien  on  the  house  at  Shanghai,  the  English 
Court  could  not  give  them  any  assistance  to  obtain  possession  of 
the  house. 

HoUhausen  &  Co.  appealed  from  this  decision. 

Mr.  J.  Pearson,  Q.C.,  and  Mr.  Latham,  for  the  Appellants  : — 
This  is  an  English  contract,  and  must  be  regulated  by  English 
law.  It  is  true  that  the  negotiation  was  begun  in  Prussia,  but  the 
contract  was  concluded  in  England  by  the  letter  of  the  28th  of 
September,  1872,  and  the  deposit  was  actually  made  in  England 
by  the  letter  of  the  30th  of  October,  for  the  security  was  complete 
when  that  letter  was  posted.  Moreover,  the  bills,  though  ac- 
cepted in  Prussia,  were  drawn  in  England,  and  were  payable  here. 
The  whole  transaction,  therefore,  must  be  governed  by  English 
law :  Ex  ;parie  Pollard  (1)  ;  Snaith  v.  Mingay  (2) ;  Bussell  v. 
Bussell  (3).  The  creditors,  therefore,  have  a  good  charge  upon 
the  debtors'  house,  and  they  are  entitled  to  enforce  it  against 
the  trustee.  The  late  case  of  Coote  v.  Jechs  (4)  is  precisely  in 
point. 

Mr.  Winslow,  Q.C.,  and  Mr.  W.  F.  Bdhinson,  for  the  trustee  :— 
The  contract  was  made  in  Germany,  and  must  be  regulated  by 
German  law.    The  final  acceptance  of  the  offer  was  made  in 
Prussia  by  the  letter  of  the  30th  of  September,  1872,  and  the 


(1)  1  Mont.  &  Ch.  239. 

(2)  1  M.  &  S.  87. 
Vol.  IX. 


(3)  1  W.  &  T.  L.  0.  3rd  Ed,  603. 

(4)  Law  Rep.  13  Eq.  597. 
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L.  JJ.      bills  drawn  were  accepted  in  Prussia,    It  therefore  made  no  dif- 
1874      ference  that  the  deposit  of  deeds  was  made  in  England  ;  it  was 
Ex^rte  ^  ^^®P     carrying  out  the  contract.    It  is  also  clear  that  all 

loLTHAusEiT.  p^rtics  Intended  the  contract  to  be  according  to  German  law. 
ScHEiBLEE.  They  were  all  natives  of  Germany  and  carried  on  the  correspon- 
dence  in  G-erman,  although  the  debtors,  for  the  convenience  of 
their  business,  resided  in  London ;  and  the  intention  of  the  parties 
regulates  the  law  of  the  contract,  whatever  the  place  may  be 
where  it  is  concluded :  Albion  Insurance  Company  v.  Mills  (1) ; 
Gibson  v.  Overbury  (2)  ;  Green  v.  Ingham  (3).  If  the  contract  is 
to  be  regulated  according  to  German  law,  it  is  clear  from  the 
opinion  of  the  German  advocate  that  no  relief  can  be  obtained 
against  the  trustee,  whatever  personal  remedy  the  Appellants  may 
have  had  against  the  debtors  before  the  insolvency. 


SiE  W.  M.  James,  L.  J.  :— 

It  appears  to  me  that  for  the  purpose  of  deciding  this  case  it  is 
wholly  immaterial  whether  the  contract  is  a  German  contract  or 
an  English  contract,  or  whether  it  is  to  be  determined  by  German 
law  or  by  English  law,  except  as  to  one  particular  which  I  shall 
refer  to,  as  to  the  English  law  of  bankruptcy.  We  are  dealing 
with  the  law  of  bankruptcy  as  it  is  administered  in  this  Court 
with  regard  to  an  English  bankruptcy,  irrespective  of  the  law  of 
any  foreign  country ;  and  the  law  of  England  is,  that,  with  certain 
exceptions,  the  trustee  in  bankruptcy  is  bound  by  all  the  equities 
which  affect  a  bankrupt  or  a  liquidating  debtor  ;  that  is  to  say,  if 
a  bankrupt  or  a  liquidating  debtor,  under  circumstances  which  are 
not  impeachable  under  any  particular  provision  connected  with  his 
bankruptcy  or  insolvency,  enters  into  a  contract  with  respect  to 
his  real  estate  for  a  valuable  consideration,  that  contract  binds  his 
trustee  in  bankruptcy  as  much  as  it  binds  himself.  It  therefore 
appears  to  me  that  if  these  debtors  are  bound  their  trustee  is  also 
bound;  and  there  is  no  suggestion  whatever  that,  according  to 
either  the  German  law  or  anything  known  to  the  English  law,  if 
a  man  enters  into  a  contract  for  valuable  consideration  that  he 


(1)  3  Wils.  &  Shaw  Sc.  App.  218.  (2)  7  M.  &  W.  555. 

(3)  Law  Kep.  2  C.  P.  525. 
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will  convey  and  assign  certain  property  and  will  do  all  necessary     L.  JJ. 
acts  for  conveying  it,  he  could  not  be  compelled,  being  solvent,  to  1874 
complete  the  contract  according  to  the  terms  of  it.    The  German  Exparte 
lawyer  does  not  suggest  anything  to  the  contrary,  and  I  myself  do  HoLTHArsEN. 
not  believe  that  there  is  any  law  in  any  civilised  country  in  the  ScimBLEB. 
world  which  says  that  any  party  to  such  a  contract,  properly 
evidenced,  is  not  bound  by  it.    If  that  is  so,  the  debtors  were  per- 
sonally bound  by  the  contract  at  the  moment  when  their  liquida- 
tion commenced.    They  ought  to  have  fulfilled  it ;  and  that  a 
bill  could  have  been  filed  against  them  in  this  country  to  have 
compelled  them  to  fulfil  that  contract,  is  beyond  all  question.  In 
this  country,  in  an  English  bankruptcy  the  trustee  stands  exactly 
in  the  same  position  as  the  bankrupt  himself  stands  in,  and 
therefore  his  trustee  is  bound  to  perform  the  contract  in  exactly 
the  same  way  as  he  himself  was  bound  to  perform  it. 

I  am,  therefore,  of  opinion  that  the  creditors  moving  are  entitled 
to  have  the  benefit  of  the  security.  It  is  suggested  by  Mr. 
Winslow  that  the  property  ought  to  be  sold  and  the  proceeds 
given  to  the  Appellants ;  and  I  think  that  would  be  the  right 
thing  to  do. 


Sir  G.  Mellish,  L.J. : — 

I  am  also  of  opinion  that  the  applicants  in  this  case  are  entitled 
to  the  security  they  claim,  and  I  think  they  are  entitled  to  it  on 
both  grounds.  I  think,  in  the  first  place,  that  this  contract  is  to 
be  construed  according  to  the  English  law ;  and,  secondly,  even 
if  it  is  to  be  construed  according  to  German  law,  I  think  it  is 
made  out  that  it  is  personally  binding  upon  the  person  who  made 
it  according  to  the  German  law ;  and  if  it  is  personally  binding, 
then  this  Court,  exercising  the  English  law  of  bankruptcy  where 
the  bankruptcy  takes  place,  will  say  that  that  which  is  personally 
binding  upon  the  debtor  is  also  binding  upon  his  trustee. 

Now,  in  my  opinion  this  contract  is  to  be  construed  according  to 
the  English  law,  for  this  reason :  It  is  perfectly  true  that  it  is 
made  by  letters  which  passed  between  parties  in  Germany  and 
parties  in  London  ;  but  the  object  of  the  letters  is  that  the  parties 
who  carry  on  business  in  London  may  give  a  valid  security  to  the 
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L.  J  J.     parties  wlio  carry  on  business  in  Germany  ;  and  the  security  whick- 
1874      is  proposed  to  be  given  is  a  deposit  of  a  lease  of  property  not 
Ex  parte    in  Germany,  but  of  property  in  Shanghai.    Now  a  security  by 
^^'^inr^^^'  deposit  of  title-deeds  is  a  perfectly  well-known  security 

ScHEiBLER.  according  to  English  law,  and  when  a  man  carrying  on  business 
in  London  offers  to  give  a  security  well  known  to  the  English 
law  and  according  to  the  forms  of  the  English  law,  it  appears 
to  me  that  it  would  be  in  the  highest  degree  unjust  to  resort 
to  a  foreign  law  for  the  purpose  of  making  the  security  badj. 
because  the  foreign  law  is  ignorant  of  any  such  security,  and  whenf 
nobody  can  tell  exactly  what  the  effect  of  the  security  would  be 
according  to  the  foreign  law.  Therefore  I  think  this  case  cam 
fairly  be  decided  upon  this  ground,  that,  looking  at  the  nature  of 
the  security  that  was  given,  and  looking  at  the  letter  of  the  30tb 
of  October,  1872,  by  which  the  deeds  were  deposited,  and  which 
was  written  in  London  and  posted  in  London,  this  ought  to  b& 
construed  to  be  an  English  security. 

But,  supposing  that  is  not  so,  I  also  agree  in  the  ground  that  has- 
been  taken  by  the  Lord  Justice,  that  this  contract  was  personally 
binding  upon  those  who  signed  the  agreement  to  deposit  the  deeds, 
and  who  signed  it  as  a  personal  contract.  It  is  binding  upon 
them ;  and  I  think  the  rule  of  law  is,  that  as  it  is  personally 
binding  upon  them,  it  should  be  carried  out  as  against  their  trustee- 
after  they  have  become  bankrupts  or  liquidating  debtors. 

Solicitors  for  the  Appellants  :  Messrs.  Freshfields  dt  WiTldams\ 
Solicitors  for  the  Eespondents :   Messrs.  Hollams,  Son,  (&- 
Coward. 
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WILLIAMSON  V.  WILLIAMSON. 

[1868    W.  132.] 

Xease — Assignment— Consent —  Under-lease — Covenant  against  Assignment 

License. 

The  lease  of  certain  mines  contained  a  covenant  that  the  lessee  should 
not,  without  the  consent  of  the  lessor,  let  or  assign  the  mines.  The  lessor 
granted  to  the  lessee  a  license  to  sub-let  a  part,  but  the  license  provided  that 
this  should  not  authorize  any  further  letting  or  assigning  of  the  part  of  the 
mines,  the  subject  of  the  license,  without  such  consent  as  was  required  by 
the  lease.  The  lessee  then  agreed  to  sub-let  to  an  under-lessee  the  part  of 
the  mines  the  subject  of  the  license,  the  under-lease  to  contain  provisions  in 
•all  respects  like  those  in  the  original  lease : — 

Senible,  that  neither  under  the  lease  nor  under  the  license  would  the 
•under-lessee  be  prevented  from  letting  or  assigning  without  the  consent  of 
the  original  lessor : — 

Held,  that  according  to  the  agreement  the  under-lease  ought  to  contain 
a  covenant  by  the  under-lessee  against  letting  or  assigning  without  the  con- 
•sent  of  the  lessee,  and  not  a  covenant  against  letting  or  assigning  without 
the  consent  of  the  lessor. 

Order  of  Bacon,  Y.C.,  reversed. 

By  an  indenture  of  lease  dated  tlie  20tli  of  April,  1861,  Viscount 
^idmouth  demised  unto  iZ".  jS".  Williamson,  his  executors,  adminis- 
trators, and  assigns  (therein  called  the  lessee  or  lessees),  certain 
mines  of  coal  and  ironstone  for  a  term  of  forty  years  from  the 
'29th  of  September,  1860.  The  lease  contained  a  proviso  that  if 
the  rents  or  compensations,  or  any  part  thereof  respectively,  should 
have  been  unpaid  for  sixty  days  after  the  days  of  payment ;  or 
if  the  lessee  or  lessees,  or  any  of  them,  shall  at  any  time  or  times 
thereafter  during  the  said  term  set,  let,  or  part  with  possession  of 
the  said  premises  hereby  demised,  or  any  part  or  parts  thereof,  or 
transfer  these  presents  for  all  or  any  part  of  the  term  hereby 
-granted  to  any  person  or  persons  whomsoever,  without  the  consent 
in  writing  of  the  said  Lord  Sidmouth,  his  heirs  or  assigns,  for  that 
purpose  first  had  and  obtained,  save  and  except  to  a  wife,  child 
^r  children,  or  to  a  partner  or  partners,"  or  in  case  the  lessee  or 
lessees  should  be  adjudged  bankrupt,  &c.,  "  then,  and  in  any  of 
the  said  cases,  it  shall  and  may  be  lawful  for  the  said  Yiscount 
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li.  JJ.  Sidmouth,  his  heirs  or  assigns,  to  re-enter  upon  the  demised  pre- 
1874  mises  and  take  possession  thereof,  and  also  to  work  and  win  and 
Williamson  get  the  mines  and  minerals  thereby  demised,  and  sell  and  convert 
Williamson  same  to  and  for  his,  her,  or  their  own  use  and  benefit,  and 
— "  from  thenceforth  the  term  of  forty  years,  and  all  right  and  inte- 
rest thereby  granted  or  demised,  or  intended  so  to  be,  and  every 
clause,  covenant,  and  agreement  therein  contained  should  cease, 
deternline,  and  be  absolutely  void  to  all  intents  and  purposes 
whatsoever,  except  for  the  purpose  of  recovering  arrears  of  rent 
and  compensation  for  any  breach  of  the  covenants,  provisions,  or 
agreements  therein  contained."  The  lease  also  contained  a  cor- 
responding covenant  by  H,  H.  Williamson^  the  lessee,  not  during 
the  said  term  to  set,  let,  or  part  with  the  possession  of  the  said 
premises,  except  as  aforesaid,  without  the  license  or  consent  of 
the  said  Viscount  Sidmouth,  his  heirs  or  assigns,  in  writing. 

On  the  17th  of  June,  1871,  Lord  Bidmouth  granted  to  /.  if. 
Williamson  (the  executor  of  R,  H.  Williamson,  who  was  then 
dead,)  a  license  to  under-let  to  George  Baddeley  certain  parts  of 
the  property  comprised  in  the  lease,  for  any  term  of  years  short 
of  the  whole  term  created  by  the  lease,  but  it  was  declared  by  the 
license  that  it  should  not  authorize  any  further  letting  or  assign- 
ing or  other  parting  with  the  possession  of  the  lands  thereby 
licensed  to  be  sub-let,  or  any  part  thereof,  without  such  consent 
as  was  required  by  the  lease  with  respect  to  assigning  and  under- 
letting of  the  lands  thereby  leased. 

On  the  21st  of  July,  1871,  J.  B".  Williamson  agreed  to  grant  to 
George  Baddeley  an  under-lease  of  the  mines  comprised  in  the 
license,  for  the  term  of  twenty-nine  years  and  a  half  from  the 
23rd  of  March,  1871,  at  the  rents  and  royalties  therein  mentioned, 
with  a  proviso — 

"  That  in  such  under-lease  shall  be  contained  the  like  provisions, 
conditions,  and  stipulations,  in  all  respects,  as  are  contained  in 
the  said  recited  indenture  of  lease,  except  the  covenant  on  the 
part  of  the  lessee  to  leave  a  barrier  between  the  mines  thereby 
demised  and  the  mines  under  the  adjoining  lands." 

J,  H,  Williamson  afterwards,  with  the  consent  of  Lord  Sid- 
mouth,  sold  his  interest  under  the  original  lease  to  the  Chatterley 
Iron  Comjpany, 
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A  dispute  arose  between  the  ChaUerhy  Iron  Com]oany  and  Bad-     L.  JJ. 
deley  as  to  the  frame  of  Baddehy's  under-lease  under  his  agree-  1874 
ment.    Baddeley  proposed  to  have  a  covenant  that  he  would  not  Williamson 
under-let  without  the  consent  of  Lord  JSidmouth ;  the  company  -^jj^j^j^^jj<505^ 

maintained  that  under  the  agreement  there  ought  to  be  a  cove-   

nant  by  Baddeley  not  to  under-let  without  the  consent  of  the 
company. 

It  appeared  that  Baddeley  had  agreed  to  assign  his  sub-lease, 
and  had  obtained  the  consent  of  Lord  Sidmouth  to  the  assign- 
ment. 

The  question  as  to  the  frame  of  the  under-lease  came  before 
the  Court  under  a  summons  in  the  suit  of  Williamson  v.  William' 
son,  which  had  been  instituted  for  the  administration  of  the  estate 
of  E,  j5.  Williamson;  and  the  Vice-Chancellor  Bacon  held  the 
covenant  ought  to  be  that  Baddeley  would  not  under-let  without 
the  consent  of  Lord  Sidmouth  ;  as  reported  (1). 

The  Chatterley  Iron  Gomjpany  appealed. 

Mr.  Eddis,  Q.C.,  Mr.  GUtty,  Q.C.  (Mr.  Whitehead  with  them), 
for  the  Chatterley  Iron  Comjpany : — 

We  say  that  we  must  be  able  to  control  our  own  lessees,  other- 
wise they  may  assign  to  a  pauper  or  to  some  most  obnoxious 
person.  It  is  clearly  the  meaning  of  our  agreement  that  the  sub- 
lease is  to  be  in  the  same  form  as  the  lease,  the  names  of  the 
parties  only  being  changed.  That  is  the  settled  practice  :  J  arm, 
Byth.  (2) ;  Bav,  Prec.  (3). 

Mr.  Joshua  Williams,  Q.C,  Mr.  Kay,  Q.C.  (Mr.  Whitehorne 
with  them),  for  Mr.  Baddeley : — 

None  of  the  precedent  books  say  that  such  a  covenant  is  usual, 
and  of  course  the  precedents  only  apply  to  the  particular  case. 
Such  covenants  are  very  onerous,  and  will  be  construed  strictly : 
Church  V.  Brown  (4).  There  was  no  intention  to  import  into  the 
under-lease  more  than  enough  to  prevent  the  forfeiture  of  the 
original  lease.  Lord  Sidmouth  must  be  entitled  to  have  a  respon- 
sible tenant,  or  else  the  under-lessees  can  at  once  assign  to  any 


(1)  Law  Bep.  17  Eq.  549. 

(2)  Vol.  iv.  p.  573. 


(3)  Vol.  V.  p.  176. 

(4)  15  Yes.  258,  265. 
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L.JJ.     one.    The  under-lessees  are  not  to  be  subject  to  the  double 

lg74      control  of  the  Chatterley  Iron  Company  and  of  Lord  Sidmouth. 

WnxiAMsoN  Supposing  that  the  person  whose  consent  was  required  had  not 

^   ^-        been  Lord  Sidmouth,  but  some  other  person,  how  would  it  have 
Williamson.  jt  » 

  then  been  ? 

Mr.  Batten,  Mr.  Everitt,  and  Mr.  E,  B.  Gool,  for  other  parties. 

Sir  W.  M.  James,  L. J.  :— 

I  am  unable  to  concur  in  the  judgment  which  the  Yice-Chan- 
cellor  has  pronounced  in  this  matter. 

The  Yice-Chancellor  appears  to  me  to  have  fallen  into  an  error 
in  considering  that  Lord  Sidmouth,  after  he  has  once  granted  a 
license,  has  anything  whatever  to  do  with  this  under-lease.  It  is 
very  true  this  under-lease  could  not  have  been  made  without  Lord 
Sidmouth' s  consent ;  but  Lord  Sidmouth  did  give  his  consent  in 
writing  to  the  granting  of  the  under-lease,  adding  that  the  license 
was  not  to  authorize  any  further  dealings ;  that  is  to  say,  that  no- 
body could  rely  on  the  license  as  authorizing  anything  else  to  be 
done  with  the  property.  That  of  course  leaves  the  parties  entirely 
on  their  rights,  independently  of  that  license.  It  is  said  that  the 
words  of  the  license  meant  that  the  under-lessee  was  not  to  deal 
with  the  property  without  Lord  Sidmouth' s  further  license.  There 
are  no  such  words  in  the  license,  and  there  is  nothing  to  my  mind 
from  which  any  such  meaning  can  be  extracted  from  the  license. 
It  says  simply  this,  I  have  granted  that  license  to  do  something, 
it  shall  not  authorize  you  to  do  anything  else." 

But,  independently  of  that  license,  how  does  the  matter  stand 
with  regard  to  the  under-lessee  ?  I  am  clearly  of  opinion  that  the 
under-lessee  is  in  no  way  bound  by  the  original  stipulations  as 
to  assignment  in  the  lease.  The  words  are,  that  the  lessee,  his 
executors,  administrators,  or  assigns  (the  words  lessee  or  lessees 
imply  executors,  administrators,  or  assigns),  shall  not  do  a  certain 
thing.  Beyond  all  question,  that  is  a  bargain  between  the  lessor 
and  the  lessee,  and  does  not  extend  to  anything  affecting  the 
estate  of  the  under-lessee,  between  whom  and  the  original  lessor 
there  is  no  privity  whatever.  There  is  no  privity  of  contract  and 
no  right.  That  being  so,  Lord  Sidmouth  has  nothing  whatever  to 
do,  as  it  seems  to  me,  with  the  under-lessee,  and  nothing,  there- 
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fore,  it  appears  to  me,  can  be  imported  into  the  consideration  of     L.  JJ. 
this  question  arising  from  any  supposed  necessity  of  protecting  1874 
Lord  SidmouiJis  interests  or  making  the  agreement  as  if  it  were  a  Williamson 
tripartite  agreement  between  the  lessor  and  the  lessee  and  Lord  -^j^liImson 

JSidmouth.    I  can  see  no  ground  for  introducing  Lord  Sidmouth   

into  the  transaction  after  he  has  once  granted  the  license  and 
that  license  has  authorized  that  which  is  proposed  to  be  done. 

This  being  so,  we  have  an  agreement  between  a  man  who  has 
property  to  let  and  a  man  who  is  minded  to  take  that  property  on 
lease.  It  is  utterly  immaterial  that  the  man  who  has  the  property 
to  let  is  himself  only  a  lessee  for  a  term.  Upon  the  construction 
of  the  agreement  it  appears  to  me  that  the  agreement  on  the 
under-lease  is  to  be  considered  exactly  in  the  same  way  as  if,  in- 
stead of  being  an  agreement  between  a  lessee  and  an  under-lessee, 
it  had  been  an  agreement  between  Lord  Sidmouth  in  respect  of 
some  adjoiniug  property  and  some  new  person  who  has  taken  that 
adjoining  property,  as  to  which  he  has  said,  "  I  will  let  you  the 
property  upon  such  and  such  terms,  and  the  lease  shall  contain 
^exactly  the  same  provisions,  conditions,  and  stipulations  as  are 
contained  in  the  lease  which  I  have  granted  to  Mr.  Williamson.'' 
To  my  mind  there  could  be  no  doubt  in  a  case  of  that  kind  that 
every  covenant  was  to  be  introduced  exactly,  transcribing  them 
from  one  to  another,  merely  changing  the  names  so  as  to  introduce 
the  proper  lessor  and  the  proper  lessee. 

In  this  case,  there  being  a  lease  from  the  superior  landlord  to 
the  lessee,  the  lessee  says,  "  I  will  grant  you  an  under-lease ;  you 
have  seen  my  original  lease ;  we  will  have  no  quarrel  about  what 
are  usual  or  proper  clauses;  there  is  a  thing  in  writing — an 
existing  lease — and  my  bargain  with  you  is  that  that  which  is 
contained  in  that  existing  lease  shall  be  contained  in  the 
l^ase  I  propose  to  grant  to  you."  It  is  just  the  same  as  if  they 
had  taken  any  other  lease  between  any  other  two  persons  in  the 
world,  and  said,  "  That  is  the  form  of  the  lease  which  is  to  bind 
us."  This  is  not  a  question  of  doubt  or  of  ambiguity  ;  there  is  no 
agreement  which  we  are  not  to  strain,  or  upon  which  we  are  to 
put  a  liberal  interpretation  in  favour  of  one  party  or  the  other ; 
but  the  proviso  is  plain,  bare,  and  unambiguous,  that  the  one 
written  document  is  to  be  the  model  from  which  the  other  written 
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L.  JJ.  document  is  to  be  copied,  with  the  proper  alteration  of  names, 
1874  dates,  and  sums.  This  proviso  is  exactly  on  the  same  footing  as 
Williamson  the  proviso  for  re-entry  for  breach  of  contract,  or  the  clauses  about 
rendering  accounts  or  permitting  visits  to  the  mines,  or  all  the 
other  numerous  clauses  which  are  found  in  a  mining  lease ;  and  we 
cannot  legitimately  or  properly  be  influenced  in  our  own  view  as 
to  what  is  the  construction  of  a  written  document  by  the  fact  that 
some  of  the  parties  may  have  got  themselves  into  some  complica- 
tion or  difficulty  because  they  have  been  acting  on  a  different  view 
of  the  proper  construction  of  the  document. 

I  am  of  opinion  that  the  order  of  the  Vice-Chancellor  ought 
to  be  reversed,  and  that  the  proviso  and  the  covenant  against 
alienation  ought  to  stand  with  the  name  of  the  Ghatterley  Iron 
Company,  and  not  the  name  of  Lord  Sidmouth  as  the  person  to 
give  his  consent. 

Sir  G-.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

I  think  that  according  to  the  true  construction  of  the  original 
lease  by  Lord  Sidmouth  to  Williamson,  no  right  of  re-entry  is  given 
to  Lord  Sidmouth  in  the  event  of  an  under-lessee  of  Williamson^ 
when  a  proper  license  has  been  given,  selling  or  transferring  his 
under-lease. 

The  lease  first  demises  the  premises  to  Williamson,  his  executors, 
administrators,  and  assigns,  to  be  thereinafter  called  the  lessee  or 
lessees,  so  that  the  words  "  lessee  or  lessees  "  throughout  the  lease 
are  to  include  Williamson,  his  executors,  administrators,  and  assigns, 
and  then  the  proviso  for  re-entry  is : — [His  Lordship  then  read  it.] 
Now  the  proviso  for  re-entry  on  assignment  has  always  been 
strictly  construed  by  Courts  of  Law,  and  cannot  be  carried  beyond 
the  plain  terms  of  the  proviso  itself.  Here  the  proviso  for  re-entry 
as  applicable  to  this  subject  is,  if  the  lessee  or  lessees,  that  is  to 
say,  if  Williamson,  his  executors,  administrators,  or  assigns,  shall 
part  with  the  premises,  or  any  part  thereof,  to  any  other  person  or 
persons,  but  it  does  not  say,  if  the  under-lessee  who  may  claim 
under  such  lessee  shall  part  with  them and,  ia  my  opinion,  that 
restriction  cannot,  by  construction,  be  made  to  extend  to  any 
under-lessee. 
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That  seems  to  me  to  be  confirmed  by  this,  that  all  the  subse-      L.  JJ. 
quent  words  clearly  apply  only  to  the  lessee  and  lessees,  and  not  to  1874 
the  under-lessee  and  under-lessees.  For  instance,  the  exception  as  Williamson 
to  a  wife,  child  or  children,  or  partner  or  partners.    That  plainly  Williamson. 
means  a  wife,  child  or  children,  or  partner  or  partners  of  the 
original  lessee  or  of  his  assigns,  that  is  to  say,  Williamson,  his 
executors,  administrators,  or  assigns,  and  never  would  be  con- 
strued to  apply  to  the  under-lessee.    So  also  the  provision  about 
bankruptcy  does  not  apply  to  an  under-lessee.    I  am  of  opinion, 
therefore,  that  there  is  no  forfeiture  by  an  under-lessee  parting 
with  the  property  without  the  consent  of  Lord  Sidmouth. 

Then  that  being  so,  the  license  must  clearly  be  construed  with 
reference  to  the  lease.  Even  if  the  license  had  professed  to  do  so, 
it  could  not  have  given  a  right  of  re-entry  not  given  by  the 
original  lease ;  but  I  do  not  think  that  it  even  professes  to  do  so. 
The  license  is  not  to  be  extended  beyond  what  it  expressly  states. 
It  is  not  a  license  for  the  particular  term  granted,  but  for  any 
term;  and  for  aught  that  appears,  it  might  have  been  a  short 
term  or  long  term,  or  it  might  have  been  forfeited  or  surrendered, 
and  a  question  might  have  arisen  whether  the  lessees  could  then 
make  another  under-lease. 

That  being  the  construction  of  the  lease  and  of  the  license,  it 
appears  to  me  that  there  is  no  difficulty  at  all  in  construing  the 
particular  clause  in  the  agreement  between  the  lessee  and  the 
under-lessee.  In  the  first  place,  it  seems  to  me  utterly  impossible 
to  construe  that  agreement  so  as  not  to  include  a  covenant  against 
assigning,  because  it  is  to  contain  the  like  provisions,  conditions, 
and  stipulations  in  all  respects  except  one  in  particular  that  is 
mentioned.  It  is  impossible  to  say  that  the  power  of  re-entry  in 
the  case  of  an  assignment  without  consent  is  not  one  of  the  provi- 
sions, conditions,  and  stipulations.  Therefore,  plainly  the  right 
of  re-entry,  if  there  is  an  assignment  or  under-lease,  must  be 
inserted. 

Then  whose  name  is  to  be  put  in  ?  Surely  it  must  be  the 
name  of  the  person  who  is  the  lessor  in  that  lease  which  is  to 
be  made.  Indeed,  I  have  very  great  doubts,  even  if  the  original 
lease  from  Lord  Sidmouth  and  the  original  license  bore  a  different 
construction  from  what  they  do,  whether  the  words  are  not  so  clear 
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L.  JJ.     that  it  would  be  impossible  to  construe  them  otherwise.    If  it 
1874      turned  on  the  construction  of  the  agreement  alone,  without  any 
WILLIAMS02T  reference  to  the  original  lease  and  license,  I  should  consider  these 
Williamson  ^^^^^      clear  to  admit  of  any  other  construction.    It  would  be 

  most  unusual  to  make  the  license  to  be  given  by  anybody  except 

the  person  who,  beyond  all  question,  is  the  only  person  who  can 
exercise  the  power  of  re-entry,  namely,  the  lessee  and  his  assignee. 
It  would  be  a  most  arbitrary  and  extraordinary  provision  (I .  do 
not  say  it  would  not  be  good  if  found  in  express  terms)  to  require 
the  consent  of  any  person  but  the  owner  of  the  reversion,  as  he 
alone  can  act  if  the  covenant  is  broken.  I  have  no  doubt  that, 
according  to  the  proper  construction  of  the  agreement,  it  is  the 
consent  of  the  under-lessor  that  is  to  be  required. 

Solicitors  for  the  Chatterley  Iron  Comjpany :  Messrs.  Worthington 
Evans  &  Cook, 

Solicitors  for  Mr.  Baddeley :  Messrs.  Lewis,  Munns,  <&  Longden, 
Solicitors  for  Mr.  Williamson :  Messrs.  Wedlahe  &  Letts. 


L.  JJ.  LAIKG  V.  ZEDEN. 

}^  [1870   L.  131.] 

April  23. 

  Interpleader — Two  Suits — Costs. 

A,  and  B.  both  claimed  goods  wliicL.  were  in  tlie  hands'of  shipowners. 
B.  had  mortgaged  to  C.  A.  filed  a  bill  against  the  shipowners  and  B.j 
claiming  the  goods.  Then  C.  brought  an  action  against  the  shipowners  for 
non-delivery,  after  which  C.  was  added  as  a  Defendant  to  A.'s  suit.  Then 
the  shipowners  filed  a  bill  against  C.  to  restrain  the  action,  and  an  injunction 
was  granted  on  an  undertaking  for  damages : — 

Held,  that"  as  the  second  suit  was  against  one  only  of  the  claimants,  the 
Plaintiffs  in  the  second  suit  could  not  have  their  costs  as  on  a  bill  of  inter- 
pleader, and  must  pay  costs  and  damages  to  the  mortgagee. 

Order  of  Bacon,  V.C.,  reversed. 

was  an  appeal  from  an  order  of  Yice-Chancellor  Bacon, 
giving  to  the  Plaintiffs  in  the  suit  their  costs  out  of  a  fund  in 
dispute. 

One  Haihesing  and  his  partners  were  cotton  brokers  at  Bomhay, 


VOL.  IX.] 


CHANCEEY  APPEALS. 


73T 


and  had  been  employed  by  Earlord  &  Co.,  merchants  at  Bomlay,      L.  JJ. 
In  June,  1870,  Hathesing's  firm  bought  and  shipped  some  cotton,  1874: 
and  a  dispute  arose  whether  Sathesing  had  retained  possession  of  laing 
the  cotton,  or  had  parted  with  it  to  Earlord  &  Co.    Earlord  &  zeden. 

Co.  obtained  bills  of  lading  from  the  captain  of  the  ship,  and   

drew  two  bills  of  exchange  for  £1000  each,  each  of  which  was 
attached  to  a  bill  of  lading,  and  was  indorsed  by  Earlord  &  Co. 
for  value  to  a  bank  called  the  Comjptoir  d'Esconfijpte,  to  whom  a 
letter  of  hypothecation  was  also  given.  The  owners  of  the  ship 
were  Messrs.  Laing  &  Gourley,  and  she  was  consigned  to  one  Zeden 
at  Liverjoool,  as  ships'  agent.  In  September,  1870,  Eathesings 
firm  filed  a  bill  of  Eathesing  v.  Laing  against  Laing  &  Gour- 
ley and  Zeden  and  Earlord  &  Go.,  praying  a  declaration  that 
Eathesing's  firm  were  entitled  to  the  cotton^^  and  if  not,  then  that 
Laing  &  Gourley  might  make  good  to  Eathesing  and  his  partners 
the  value  of  the  cotton.  An  ex  parte  injunction  was  then  granted 
restraining  Zeden  and  Laing  &  Gourley  from  parting  with  the 
cotton.  In  October,  1870,  the  Gomptoir  dEscompte  commenced 
an  action  against  Laing  &  Gourley  for  damages  for  non-delivery  of 
the  cotton ;  the  Comjotoir  d'Escomjpte  were  then  made  parties  to 
the  suit  of  Eathesing  v.  Laing. 

On  the  8th  of  December,  1870,  Laing  d  Gourley  filed  the  bill 
in  this  suit  againt  Zeden  and  the  Comjotoir  d'Escompte,  praying 
for  an  injunction  to  restrain  the  Comjotoir  d'Escompte  from  pro- 
ceeding with  their  action,  and  an  ioj  unction  was  accordingly 
granted  on  an  undertaking  as  to  damages. 

The  two  suits  were  heard  before  Vice- Chancellor  Bacon,  who 
held  that  Eathesing' s  firm  could  not  maintain  their  claim,  and 
dismissed  with  costs  the  bill  in  Eathesing  v.  Laing ;  and  gave  to 
the  Plaintiffs  in  Laing  v.  Zeden  their  costs  out  of  the  fund ;  as 
reported  (1). 

The  Comjptoir  d'Escomjpte  appealed. 

Mr.  Kay,  Q.C.,  and  Mr.  B.  B,  Bogers,  for  the  Comptoir  d'Escompte, 
asked  that  the  Plaintiffs  might  pay  the  costs  of  the  suit  and 
damages  for  detaining  the  cotton,  and  cited  as  to  damages  Newly 
V.  Earrison  (2). 

(1)  Law  Kep.  17  Eq.  92, 108.  (2)  3  D.  F.  &  J.  287. 
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L.  JJ.  Mr.  Miller,  Q.C.,  and  Mr.  E.  Beaumont,  for  the  Plaintiffs,  cited 
1874      Nelson  v.  Barter  (1). 

^T""     Sib  W.  M.  James,  L.J.  :— 

'1 — *        I  am  of  opinion  that  the  decision  of  the  Yice-Chancellor  in  this 
case  cannot  be  sustained. 

The  Oomjptoir  d'Escomjote  had  a  clear  legal  right  to  this  cotton, 
and  their  right  was  not  affected  by  any  equity  whatever.  Having 
that  legal  and  equitable  right,  they  brought  an  action  against  the 
Plaintiffs  in  this  suit,  to  which  action  the  Plaintiffs  in  this  suit 
had  no  defence.    Thereupon  the  bill  in  this  suit  was  filed. 

It  appears  to  me  that  the  Comjptoir  d'Eseomjpte  have  sustained 
damages  by  reason  of  that  proceeding,  and  that  they  are  entitled 
to  have  those  damages  ascertained  and  paid. 

It  has  been  argued,  however,  that  Lain^  &  Gourley  were  mere 
stakeholders,  and  that  it  was  perfectly  immaterial  to  them  whether 
they  dehvered  the  goods  to  the  Comjptoir  d'Escom^pte  or  to  the 
other  claimants,  and  that  they  must  have  their  costs.  But  the 
only  case  in  which  a  Plaintiff  under  such  circumstances  obtains 
his  costs  is  when  he  has  filed  a  bill  of  interpleader.  That  rule,  how- 
ever, has  no  application  when  the  bill  filed  is  merely  equivalent 
to  a  bill  of  interpleader.  A  bill  of  interpleader  does  not  always 
work  complete  justice,  but  it  does  so  as  far  as  possible.  It  gives 
relief  between  the  two  claimants,  and  it  stops  other  litigation. 
The  stakeholder  has  his  costs  out  of  the  fund,  and  the  Defendant 
who  is  in  the  wrong  has  then  to  indemnify  the  Defendant  who  is 
entitled  to  the  fund.  Here  the  Plaintiffs  have  not  given  the  Comp- 
toir  d'Eseompte  any  chance  of  getting  their  costs  out  of  the  other 
party.  Then  it  is  said  that  the  Comptoir  d^Escomjpte  ought  not  to 
have  brought  the  action  after  the  injunction  was  granted.  But 
the  injunction  did  not  affect  them,  and  we  in  this  suit  know  nothing 
about  that  injunction. 

The  bill  must  be  dismissed  with  costs,  and  we  must  direct  an 
inquiry  as  to  damages. 

Sir  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

(1)  2  H.  &  M.  334. 
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I  am  quite  clear  that  at  law  the  remedy  was  solely  against  the      L.  JJ. 
present  Plaintiffs.    The  Defendants  had  a  clear  title  on  a  bill  of  1874 
lading,  but  the  Plaintiffs  would  not  deliver  the  goods  because  a  l^ing 
third  person,  without  any  real  title,  asserted  a  claim.    The  only  imy^.^ 

remedy  of  a  person  in  the  Plaintiffs*  position  is  by  a  bill  of  inter-   

pleader.  If  he  does  not  choose  to  file  such  a  bill,  but  litigates 
with  both  parties  separately,  he  is  left  liable  to  the  party  who  is 
really  entitled. 

Then  it  is  said  this  was  as  good  as  a  bill  of  interpleader.  But 
it  did  not  bring  the  parties  together,  and  it  left  the  Defendants  no 
remedy  over  for  costs  against  the  other  party.  The  appeal  must 
be  allowed. 

Solicitors  for  the  Comjpioir  d'Escompte :  Messrs.  Lyne  &  Eolman, 
Solicitors  for  Laing  <&  Gourley :  Messrs.  Lawless  &  Go. 


BULLEY  V.  BULLEY.  l.  jj. 


[1872    B.  223.] 

General  Devise — Proof  of  Seisin — Evidence — Admissions — Setting  aside  Deed — 
Purchaser  for  Valuable  Consideration — Jurisdiction. 

A  testator,  who  died  in  1760,  made  a  general  devise  of  freeholds  and 
copyholds  to  his  daughter  in  tail.  His  grandson  was  in  1783  admitted  to 
the  copyholds  as  tenant  in  tail,  and  was  proved  to  have  been  in  1833  in 
possession  of  the  copyholds  and  of  certain  freeholds  then  held  therewith. 
He  made  a  will  purporting  to  devise  these  freeholds  and  the  copyholds,  and 
died  in  1840.  His  brother  and  heir  in  1841  executed  a  deed  purporting  to 
be  for  the  purpose  of  barring  any  estates  tail  in  the  freeholds,  whereby  he 
conveyed  the  freeholds  to  the  devisee  under  the  will,  and  covenanted  to 
surrender  the  copyholds.  This  deed  was  not  inrolled,  but  the  devisee  was 
admitted  to  the  copyholds.  The  devisee  died  intestate,  and  his  brother  suc- 
ceeded him  as  his  heir,  and  made  a  will  purporting  to  devise  the  freeholds 
and  the  copyholds  in  fifths,  the  Plaintifi"  taking  one-fifth  and  the  Defendant 
another  fifth.  The  Defendant  afterwards  agreed  to  buy  the  Plaintiff's  one- 
fifth,  and  a  conveyance  was  made  by  her  conveyicg  to  the  Defendant  her 
one-fifth  and  all  her  estates  and  shares  in  the  land,  neither  of  them  being 
aware  of  the  earlier  title.  Four  years  afterwards  the  deed  purporting  to 
bar  the  estate  tail  was  found,  and  thereupon  the  Defendant  requested  the 
Plaintiff,  who  was  heir  in  tail  of  the  original  testator,  to  confirm  the  sale, 
and  sent  to  her  the  draft  of  a  deed  reciting  that  the  original  testator  was 
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jj,  seised  in  fee  of  tlie  freeholds  and  devised  them,  and  that  she  was  tenant  io 

^g^^  tail.    She  then  filed  a  bill  to  have  her  conveyance  set  aside  and  to  be 

declared  tenant  in  tail  of  the  freeholds : — 
Bullet  Held,  that  the  conveyance  by  the  Plaintiff  of  the  fee  in  the  whole  when 

Bullet  intended  to  convey  one-fifth  only  might  embarrass  her  in  proceeding 

"  at  law,  and  that  this  Court  must  determine  the  question ;  but 

Held,  that  the  Plaintiff  was  bound  to  shew  that  the  original  testator  was- 
seised  in  fee  of  the  freeholds  claimed  by  her,  and  that  as  she  had  not  don& 
so,  her  bill  must  be  dismissed  : 

Held,  that,  under  the  circumstances,  the  sending  by  the  Defendant  of  the 
draft  deed  stating  that  the  original  testator  was  seised  in  fee  was  not  an 
admission  by  the  Defendant  of  the  fact. 
The  effect  of  admissions  discussed. 

The  Defendant  had  conveyed  his  estate  to  mortgagees  : — 
Held,  that  they,  as  purchasers  for  valuable  consideration  without  notice, 
could  not  be  interfered  with. 
Decree  of  Bacon,  Y.C,  affirmed. 

This  was  a  suit  respecting  about  fifteen  acres  of  land,  forming 
part  of  a  farm  called  Ashman  s  Farm,  at  Woodham  Walters. 

John  Baven,  who  died  in  1760,  was  in  the  bill  alleged  to  have 
been,  at  the  date  of  his  will  and  at  his  death,  seised  or  otherwise 
well  entitled  to  Ashman  s  Farm,  whereof  part  was  freehold  and 
part  copyhold. 

John  Baven's  will,  dated  in  1746,  contained  this  devise : — 
"  Also  I  give  and  devise  all  and  every  my  messuages,  lands, 
tenements,  hereditaments,  and  real  estate  whatsoever,  as  well 
freehold  as  copyhold,  and  wheresoever  situate,  lying,  or  beings 
unto  my  loving  daughter  Mary  Baven,  and  the  heirs  of  her  body 
lawfully  to  be  begotten,  for  ever ;  and  in  default  of  such  issue,  I 
give  and  devise  the  same  to  my  nephew  John  Baven,  son  of  my 
brother  William  Baven,  and  his  heirs  for  ever." 

Mary  Baven,  in  1763,  married  Bichard  Bulley  the  father,  and 
had  three  sons,  John  Bulley,  Bichard  Bulley,  and  another.  Mary 
Bulley  was,  in  1765,  admitted  to  the  copyholds  devised  by  the 
will  of  John  Baven,  and  after  her  death  her  husband  was  admitted 
as  tenant  by  the  curtesy.  After  his  death,  in  1781,  John  Bulley^ 
the  son  of  Mary  Bulley,  was  admitted  to  the  copyholds ;  and  on 
the  31st  of  May,  1832,  he  surrendered  them  to  the  use  of  his  will. 
In  1840,  he  made  a  will,  purporting  to  devise  "  All  that  the  free- 
hold part  or  parts  of  all  that  messuage,"  &c.,  called  Ashman's 
Farm,  to  Thomas  White  (who  renounced)  and  Henry  Bulley  (a  son 
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'of  Bichard  Bullet/,  the  son),  on  trusts  for  sale  and  division  of  the      L.  JJ. 
|)roceeds  amongst  four  persons ;  and  the  trustees  were  directed  at  1874 
■the  same  time  to  sell    All  the  copyhold  part  or  parts  of  all  that  Bulley 
messuage,"  &c.    John  Bulley  died  in  1840.  Bullet. 

By  a  deed  dated  the  22nd  of  October,  1841,  and  made  between   

Bichard  Bulley,  the  son,  of  the  one  part,  and  Henry  Bulley  of  the 
■other  part,  after  reciting  the  will  of  John  Bulley,  and  that  Henry 
Bulley,  on  behalf  of  himself  and  of  the  creditors  of  John  Bulley, 
had  requested  Bichard  Bulley,  the  son,  to  confirm  and  carry  into 
•effect  the  trusts  of  the  will  of  John  Bulley,  and  that,  for  the 
purpose  of  destroying  as  well  the  estate  tail  of  him  the  said 
Michard  Bulley,  as  all  other  estates  tail  of  and  in  such  parts  of  the 
messuage  called  Ashman  s  as  were  freehold,  and  for  disposing 
of  the  same  for  an  estate  in  fee  simple  absolute,  and  for  the 
purpose  of  carrying  the  will  of  John  Bulley  into  execution,  Bichard 
Bulley  the  son  agreed  to  convey  the  same  in  the  manner  therein 
mentioned,  it  was  witnessed  that  Bichard  Bulley,  the  son,  did 
^rant  unto  Henry  Bulley  and  his  heirs  all  such  parts  of  Ashman's 
Farm  as  were  freehold,  to  hold  the  same  unto  Henry  Bulley  and 
his  heirs  on  trust  to  sell  the  same,  and  with  the  proceeds  to  pay 
the  creditors  and  divide  the  residue  between  the  four  persons 
mentioned  in  John  Bulley  s  will.  The  deed  further  contained  a 
<covenant  to  surrender  the  copyholds  to  the  same  uses.  In  the 
covenants  for  title,  Bichard  Bulley,  the  son,  covenanted  that  he 
was  seised  for  a  good  estate  in  fee  simple  or  in  fee  tail  in  pos- 
session. John  Bavens  will  was  not  mentioned  in  the  deed.  On 
the  26th  of  October,  1841,  Bichard  Bulley,  the  son,  as  heir-at-law 
of  John  Bulley,  was  admitted  to  the  copyholds,  and  at  the  same 
Oourt,  he,  for  the  purpose  of  barring  all  estates  tail  and  reversions, 
^surrendered  the  copyholds  to  the  use  of  Henry  Bulley,  his  heirs 
.^nd  assigns.  The  deed  above  mentioned  was  never  inrolled  in 
C/hancery. 

Henry  Bulley  paid  John  Bulley' s  debts,  and  by  a  deed  dated  the 
22nd  of  April,  1842,  the  four  persons  interested  under  John 
Bulley' s  will  in  the  proceeds  of  the  sale,  released  their  interest  in 
the  land  to  Henry  Bulley.  Henry  Bulley  died  without  issue  in  1849, 
intestate,  leaving  as  heir-at-law  his  father,  Bichard  Bulley,  the  son. 
Bichard  Bulley  the  son  died  in  1851,  having  by  his  will  purported 
ToL.  IX.  Z  L  1 


742 


CHANCEKY  APPEALS. 


[L.  K. 


L.  JJ.     to  devise  the  farm  called  Ashman  s  to  his  eldest  son,  William 
1874      Bulley,  for  life,  and  after  his  death  on  trusts  for  sale  and  division 
BuMJEY     of       proceeds  between  five  persons,  one  of  whom  was  the  Plain-  * 
Bullet  Emily  Elizabeth  Bulle]/,  the  only  child  of  William  hulley^  and 

  another  was  the  Defendant  John  Bulley, 

William  Bulley  died  in  1854.  The  Defendant  John  Bulky 
appeared  to  have  been  in  possession  of  the  farm,  and  he,  after  the 
death  of  William  Bulley,  accounted  to  Emily  Elizabeth  Bulley  for 
one-fifth  of  the  rents  of  Ashman's  Farm,  as  under  the  will  of 
Bichard  Bulley ,  the  son. 

The  copyholds  were  enfranchised  in  1866. 
In  1867,  John  Bulley  entered  into  a  correspondence  with  Emily 
Elizabeth  Bulley,  telling  her  that  she  was  entitled  to  one-fifth 
of  the  farm  ;  which  one-fifth  she  agreed  to  sell  for  £250,  and  by 
an  indenture  prepared  by  John  Bulley* s  solicitor,  and  dated  the 
19th  of  August,  1867,  she,  in  consideration  of  £250,  purported  to 
grant  and  assign  to  John  Bulley  "all  her  one-fifth  part  or  share, 
and  all  other  her  estates,  shares,  parts,  and  interests  of  and  in  all 
that  and  those  farms  called  Ashman's,'*  &c.  The  shares  of  John 
Bulley  in  the  land  were  afterwards  conveyed  by  John  Bulley  to  a 
sort  of  bank  called  the  South  Essex  Equitable  Advance  Company, 
by  way  of  security  for  £620. 

In  1871,  the  deed  of  1841  was  found,  and  it  was  discovered  that 
the  deed  had  not  been  inroUed.  It  appeared  that  before  this 
time  none  of  the  parties  were  aware  of  the  earlier  title  to  the 
lands,  and  John  Bulley' s  solicitors  thereupon  applied  to  E.  E.  Bulley 
to  execute  a  deed  in  confirmation  of  the  sale.  A  draft  of  a  deed 
was  sent  to  her  by  John  Bulley  s  solicitors,  reciting  Haoi  John  Baven 
was  seised  in  fee,  and  reciting  the  will  of  John  Baven,  and  that 
the  estate  tail  in  the  lands  in  question  had  not  been  effectually 
barred,  and  that  it  was  apprehended  that  it  had  become  vested  in 
Emily  E.  Bulley,  and  purporting  to  be  a  conveyance  by  her  of  the 
freeholds  for  the  purpose  of  barring  her  estate  tail,  and  by  way  of 
confirmation  by  her  of  the  deed  of  1867. 

From  this  draft  the  Plaintiff  first  learnt  that  she  was,  as  heir  in 
tail  of  John  Baven,  entitled,  as  she  alleged,  to  the  whole  of  the 
land  in  question,  and  not  to  one-fifth  only :  and  she  then  filed  the 
bill  in  this  suit  against  John  Bulley  and  the  South  Essex  Equitable 
Advance  Company,  alleging,  as  above  partly  stated,  and  praying 
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that  the  deed  of  1867  might  be  declared  void,  and  that  she  might     L.  JJ. 
be  declared    tenant  in  tail  in  possession  of  the  said  freehold  lands  1874 
and  hereditaments  devised  by  the  will  of  the  said  John  Baven"  Bullet 

The  Defendant  John  Bulley,  by  his  answer,  did  not  admit  that  Bulley. 
John  Baven  was  seised  of  the  land  in  question,  and  left  the  Plain- 
tiff  to  make  such  proof  thereof  as  she  might  be  able.  The  De- 
fendant did  not  admit  that  any  part  of  the  farm  was  originally 
freehold,  and  stated  his  belief  that  all,  or  nearly  all,  was  copy- 
hold, and  alleged  that  the  Plaintiff  must  specify  what  parts,  if 
any,  were  freehold.  He  alleged  further  that  part  of  the  present 
freeholds  might  have  been  encroachments  on  the  waste,  or  might 
have  been  bought  after  the  death  of  John  Baven  ;  and  that  John 
Bulley  J  in  making  his  will,  spoke  of  freeholds  merely  by  precau- 
tion, and  to  include  everything. 

The  Defendants,  the  Advance  Company,  besides  defences  similar 
to  those  set  up  by  the  Defendant  John  Bulley,  pleaded  that  they 
had  the  legal  estate  as  purchasers  for  valuable  consideration 
without  notice. 

There  was  no  evidence  as  to  the  state  of  the  farm  prior  to  1833. 
At  that  time  there  were  about  thirty-seven  acres  in  detached 
pieces,  of  which  part  was  considered  to  have  been  formerly  copy- 
hold, and  could  be  traced  from  the  admittances  under  the  will  of 
John  Baven.  The  part  claimed  by  the  Plaintiff  as  freehold  was 
about  fifteen  acres ;  and  as  to  this  there  was  no  description  in  any 
deed,  and  no  evidence  going  back  further  than  1833. 

The  Yice-Chancellor  Bacon  was  of  opinion  that,  on  the  evidence 
of  the  state  of  the  farm,  since  1833,  and  of  the  admittances,  the 
identity  of  the  freeholds  had  been  made  out  by  the  Plaintiff.  He 
thought  further,  that  the  admissions  contained  in  the  draft  deed 
sent  to  the  Plaintiff  bound  the  Defendant  John  Bulley,  so  that 
the  Plaintiff  could  have  recovered  in  an  ejectment.  His  Honour, 
however,  was  of  opinion  that  the  deed  of  1867  did  actually  pass 
the  legal  estate  to  John  Bulley,  and  that  he  had  conveyed  it  to 
the  Advance  Company,  They  had,  therefore,  the  legal  estate  pur- 
chased for  value,  and  without  notice  of  the  Plaintiff's  title.  The 
irresistible  consequence  was  that  the  Plaintiff's  claim  must  fail, 
and  the  bill  be  dismissed,  but  without  costs. 

The  Plaintiff  appealed. 

3L  2  1 
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L.  JJ.         Mr.  Kay,  Q.C.,  and  Mr.  Pemherton,  for  the  Plaintiff  :— 

It  is  not  incumbent  on  us  to  sliew  that  John  Baven  was  seised 
BuLLEY  of  the  land  in  question,  but  if  it  was  incumbent  we  have  ^^iven 
BuLLEY.  sufficient  proof.  It  is  impossible  to  give  strict  proof  of  seisin 
130  years  ago,  and  the  fact  that  the  copyholds  have  been  held  all 
this  time  as  part  of  the  farm,  is  enough  to  shew  that  the  freeholds 
were  so  too.  At  all  events,  the  proposed  deed  of  1871  amounts  to 
a  sufficient  admission  by  John  BuUey  that  the  land  did  pass  under 
John  Baven  s  will :  Heane  v.  Borers  (1).  It  is  clear  that  the 
Plaintiff  only  intended  to  convey  one-fifth  of  the  farm,  and  if  the 
deed  has  unintentionally  been  so  framed  as  to  carry  the  legal 
estate  in  the  whole,  it  ought  either  to  be  set  aside,  on  repayment  by 
the  Plaintiff,  or  declared  to  pass  one-fifth  only,  and  the  Defen- 
dants ought  to  be  put  on  terms  not  to  plead  that  it  passed  the 
whole  legal  estate :  BooTce  v.  Lord  Kensington  (2) ;  Harris  v.  Pep- 
per  ell  (3) ;  Cooper  v.  Phihbs  (4).  In  Sugden's  Vendors  and  Pur- 
chasers (5),  Bingham  v.  Bingham  (6)  is  distinctly  approved  of  If 
the  Advance  Company  are  to  be  taken  as  purchasers  for  value  with- 
out notice,  we  ought  to  be  at  liberty  to  redeem  them.  There  can 
be  no  doubt  that,  at  all  events,  some  of  John  Baven' s  land  was  free- 
hold, and  that  is  enough  to  support  the  bill.  There  is  nothing  on 
the  other  side  but  vague  suggestions  that  the  freeholds  might 
*have  been  acquired  since  that  time. 

Mr.  Swanston,  Q.C.,  and  Mr.  Everitt,  for  John  Bulky: — 

The  Court  cannot  make  a  new  contract  between  the  parties, 
and,  as  there  is  no  pretence  for  setting  the  deed  aside,  there  is 
nothing  to  be  done.  Besides,  the  object  of  the  deed  was  to  buy 
out  the  Plaintiff's  interest  whatever  it  might  be.  At  the  utmost, 
there  was  a  mistake  as  to  the  legal  estate,  and  that  this  Court 
cannot  interfere  with  :  Pilcher  v.  Bawlins  (7).  There  was  no 
fraud :  Marshall  v.  Collett  (8).  The  draft  deed  cannot  be  taken 
as  an  admission  against  us :  Lord  LondesborougKs  Case  (9). 

(1)  9  B.  &  C.  577.  (5)  14tli  Ed.  245. 

(2)  2  K.  &  J.  753.  (6)  1  Ves.  Sen.  126. 

(3)  Law  Ecp.  5  Eq.  1.  (7)  Law  Eep.  7  Ch.  259. 

(4)  Ibid.  2  H.  L.  149.  (8)  1  Y.  &  C.  Ex.  232. 

(9)  4  D.  M.  &  G.  411,  423. 
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Mr.  El/re,  for  tlie  Advance  Company.  L.  JJ. 

1874 

Mr.  Kay,  in  reply. 


Sir  W.  M.  James,  LJ.  :— 

I  am  of  opinion  that  the  Vice-Chancellor's  order  dismissing  the 
bill  ought  not  to  be  disturbed.  In  the  argument  before  us,  the 
Advance  Company  was  relieved  by  us  from  the  necessity  of  taking 
any  part  in  the  argument,  because  it  appeared  to  us  that  there  was 
no  ground  whatever  for  bringing  the  company  into  this  Court. 
They  are,  as  the  Vice- Chancellor  has  held,  purchasers  for  valuable 
consideration  without  notice,  and  they  are  entitled  to  hold  what- 
ever they  got  as  security  for  the  money  they  had  advanced ;  and 
they  are  entitled  to  avail  themselves  of  whatever  legal  estate  they 
have.  It  appears  to  us  that  the  Advance  Company  ought  not  to 
be  called  upon  to  bear  any  costs,  and  ought  to  have  their  costs  of 
the  suit  as  well  as  the  costs  of  the  appeal,  and  to  that  extent  the 
order  will  be  varied. 

The  case  as  between  the  Plaintiff  and  John  Bulley  stands  differ- 
ently. The  Plaintiff  says  that  she  sold  her  fifth  share  under  the 
will,  supposing  that  she  was  entitled  to  a  fifth  only.  John  Bulley 
supposed  that  he  was  trustee  under  the  will,  and  they  both  sup- 
posed the  same  thing.  Then  she  says  she  conveyed  to  him  her 
one-fifth  of  the  freeholds  and  her  one-fifth  of  the  former  copy- 
holds, but  that  the  conveyance  contains  general  words  which 
would  embarrass  her  in  any  attempt  to  proceed  to  recover  what 
slie  says  is  her  legal  right.  That  legal  right  she  describes  thus : 
"  I  have  found  out  that  I  was  entitled  as  tenant  in  tail  abso- 
lutely to  the  whole  of  the  freeholds,  which  amount  to  fifteen  acres 
out  of  thirty-seven  ;  and  instead  of  being  entitled  to  a  fifth  of  the 
freeholds  and  copyholds,  I  was  entitled  to  those  fifteen  acres  abso- 
lutely as  tenant  in  tail ;  and  I  now  come  here  to  have  my  right  to 
those  fifteen  acres  determined  in  a  Court  of  Equity." 

At  first  it  appeared  to  me  that  there  was  no  ground  whatever  for 
setting  aside  the  conveyance  which  was  made  upon  an  honest  sale 
of  the  fifth.  But  it  also  appeared  to  me  that,  inasmuch  as  by  the 
operation  of  the  general  words  another  effect  might  be  given 
which  is  totally  different  from  anything  which  was  in  the  con- 
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L.  JJ.     templation  of  the  parties,  we  miglit  upon  some  terms  declare  that 
1874      those  general  words  were  not  to  be  used  as  a  defence  to  any  legal 
BuxLEY     proceedings  which  she  might  take  as  against  John  Bulley,  and  then 
BALLET     ^^^^^  the  whole  matter  to  be  tried  at  law.    But  I  then  considered 
- —      that  that  would  not  be  right,  for  if  the  question  was  sent  to  law 
she  might  not  merely  be  embarrassed  by  the  introduction  of  those 
general  words,  but  the  very  deed  itself,  reciting  the  will  of  Bichard 
BuUey  and  the  trust,  would  be  an  estoppel,  or  would  very  likely 
be  held  to  be  an  estoppel  to  prevent  her  from  disputing  the  fact 
that  the  testator  who  made  that  will  had  .a  seisin  of  the  property 
sufficient  to  carry  the  estate.    I  have  therefore  come  to  the  con- 
clusion—and the  Lord  Justice  concurs  with  me — that  we  ourselves 
must  determine  the  question,  looking  at  this  bill  as  an  equitable 
ejectment — looking  at  the  words,  and  not  holding  her  bound,  as 
she  would  not  be  bound  in  this  Court  by  any  undesigned  operation 
of  those  words,  and  seeing  what  is  her  right,  not  with  respect  to 
the  fifth  which  she  has  sold  to  the  Defendant,  but  with  respect  to 
the  other  fifth  which  he  has  only  taken  as  a  volunteer  by  the 
operation  of  the  second  will. 

The  owners  of  the  other  three-fifths  are  not  before  us,  but  no 
objection  has  been  taken  for  want  of  parties,  and  we  have  to 
determine  what  would  be  her  rights  as  between  herself  and  John 
Bulley,  that  is  to  say,  whether  she  has  made  out  her  right  as 
tenant  in  tail  to  recover  those  parts  of  the  property  which  she 
has  not  sold  to  John  Bulley. 

Now  I  am  of  opinion  that  the  burden  of  proof  is  entirely  upon 
her.  She  says  she  is  heir  in  tail  of  a  person  who  by  his  will 
in  the  year  1746  created  an  estate  tail.  That  estate  tail  was 
created  by  general  words  devising  all  the  freehold  and  copyhold 
estates  of  which  that  person  was  seised;  and  she  has  to  prove 
that  he  was  seised,  and  she  has  to  identify  the  fifteen  acres 
in  question  as  having  been  the  property  of  the  original  testator, 
and  as  having  remained  and  descended  through  the  different 
members  of  the  family  until  the  present  time. 

Now  the  only  evidence  before  us  is,  first,  that  there  were  copy- 
holds which  did  pass  under  that  will.  Those  copyholds  have  been 
traced' from  that  testator  down  to  the  present  time ;  but,  to  my 
mind,  that  affords  no  kind  of  proof  which  the  Court  could  rely 
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upon  that  these  freeholds  are  de  facto  now  held  by  the  same     L,  Jj. 
persons  and  by  the  same  title,  and  were  part  of  an  estate  created  1874 
by  the  same  will  made  more  than  a  century  ago.    There  is  no  Bulley 
presumption,  it  seems  to  me,  arising  from  the  common  possession  bulley 

of  the  two  kinds  of  property,  freehold  and  copyhold,  during  the  

period  to  which  the  memory  of  the  witnesses  can  go  back. 

But  then  it  is  said  that  there  is  a  thing  which  was  intended  to 
be  a  deed,  and  which  was  sent  by  the  Defendant's  solicitor  to  the 
Plaintiff  for  her  to  execute  in  order  to  bar  the  estate  tail ;  and 
that  document,  it  is  said,  contains  a  direct  recital  and  a  state- 
ment which  amounts  to  an  admission  by  the  Defendant,  through 
his  solicitors,  that  the  title  was  a  title  derived  under  the  will 
of  John  Baven.  Of  course  that  admission^  like  every  other  ad- 
mission made  by  a  Defendant,  or  made  by  his  agents  in  the 
course  of  business,  is  admissible  as  evidence  against  him  ;  but 
it  is  always  for  the  Court  to  consider  what  weight,  if  any,  is 
to  be  given  to  an  admission,  or  any  other  evidence ;  it  is  not 
conclusive  merely  because  it  is  legally  admissible.  Now  it  is 
quite  obvious  that  neither  John  Bullet/  nor  his  solicitors  could,  of 
their  own  knowledge,  know  anything  whatever  of  facts  which  had 
occurred  in  the  year  1746,  or  at  the  time  of  the  death  of  Baven, 
who  died  in  1760.  John  Bulley  and  his  solicitors  have  told  us, 
and  we  believe  them,  how  those  admissions  came  to  be  made,  that 
is  to  say,  as  to  how  those  recitals,  which  are  supposed  to  be  admis- 
sions, came  to  be  inserted  in  that  document.  They  say  they  had 
found  the  deed  of  1841,  and  from  that  deed  they  arrived  at  the 
conclusions  which  they  had  stated  in  those  recitals;  but  it  was 
simply  from  that  deed  and  from  nothing  else ;  and  they  ask  the 
Court  to  disregard  a  statement  made  by  them  under  those  circum- 
stances, and  to  have  regard  only  to  the  facts  and  to  the  document 
from  which  they  came  to  that  conclusion,  as  they  now  say,  erro- 
neously. And  I  am  of  opinion  that  they  are  entitled  to  [say  that 
the  Court  must  disregard  entirely  what  they  said,  and  must  refer 
to  the  deed,  which  was  the  foundation  of  what  they  said. 

Independently  of  that  deed  which  was  found  in  1871,  the  thing 
stands  thus  :  long  uninterrupted  possession  ;  the  person  in  posses- 
sion devises  by  will;  there  is  possession  under  that  will — then 
another  will — and  possession  under  that  will.  That  is  the  strongest 
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L.  JJ.     possible  evidence  one  could  have  of  an  estate  in  fee  simple,  and 
1874      TTOuld  give  as  strong  a  title  as  anybody  could  be  asked  to  pro- 
Bullet     duce — one  of  the  safest  titles,  apparently,  which  anybody  could 
Bullet.  upon  in  this  country. 

—  [His  Lordship  then  stated  his  opinion  that  the  only  meaning  to- 
be  given  to  the  deed  of  1841  was,  that  if  there  was  an  estate  tail 
Bichard  Bulley  the  son  was  willing  to  bar  it,  and  if  an  estate  in 
fee  simple,  to  convey  it.] 

I  agree  with  the  suggestion  that  is  made  in  the  answer,  thatj. 
looking  at  the  length  of  time  between  the  will  of  the  original 
testator  and  his  death — looking  at  the  length  of  time  during  whick 
John  Bulley  the  grandfather  was  in  possession  of  the  property^, 
and  seeing  what  the  property  is,  consisting  of  parcels,  some  of  them- 
detached — looking  at  the  nature  of  the  copyhold  parcels  and  the 
freehold,  it  is  quite  as  probable  that  either  the  original  testator^ 
after  making  his  will,  acquired  some  of  those  freeholds,  or  that  some^ 
other  person  acquired  them,  as  that  there  has  been  a  continued 
estate  tail  left  unbarred  by  the  persons  who  were  the  successive 
owners  of  it,  and  who  in  two  instances  professed  to  deal  with  it  by 
their  wills  as  if  they  were  tenants  in  fee  simple. 

Under  those  circumstances  I  am  of  opinion  that,  determining 
the  question  as  on  an  equitable  ejectment  to  recover  land  to  whicb 
the  Plaintiff  alleges  she  is  entitled  (it  is  not  necessary  therefore  to 
go  into  other  difficulties  which  there  might  have  been  in  the  way 
of  giving  the  relief  asked),  she  has  failed  to  prove  that  title, 
which  was  the  foundation  of  her  suit,  and,  therefore,  the  bill  must 
remain  dismissed. 

SiK  G.  Mellish,  L  J. : — 
I  am  of  the  same  opinion. 

In  the  first  place,  I  agree  that  we  must  decide  the  question  of 
title.  It  would  be  impossible  to  give  any  relief,  leaving  the  titla 
to  be  determined  at  law,  because  whatever  the  nature  of  the  title — 
whether  the  claimant  has  proved  that  she  had  an  estate  tail  or. 
not — the  legal  estate  is  unquestionably  at  the  present  moment  in 
the  company,  and  it  is  quite  clear  that  the  Advance  Com^pany, 
cannot  be  deprived  of  any  legal  estate  that  it  now  possesses.  Then, 
how  can  we  give  any  relief  which  would  leave  the  question  of  the- 


VOL.  IX.] 


CHANCERY  APPEALS. 


749 


V. 

Bdlley- 


legal  estate  to  be  tried  at  law  ?  It  is  said  that  we  might  declare  l.  JJ. 
tbe  deed  to  be  void  so  far  as  relates  to  what  was  not  intended  to  i87i 
be  conveyed  as  between  the  Plaintiff  and  the  Defendant  John  bulley 
Bulley,  and  then  we  might  give  the  Plaintiff  leave  to  redeem  the 
Advance  Company.  But  then,  unless  she  has  made  out  that  she 
really  has  an  estate  tail  vested  in  her,  why  should  we  give  her  the 
right  to  redeem  the  Advance  Company,  a  proceeding  which  might 
put  all  the  other  parties  in  a  very  different  situation  from  what  they 
otherwise  would  be  in  ?  It  appears  to  me,  therefore,  that  we  can- 
not give  any  relief  so  as  to  enable  the  title  to  be  tried  at  law^ 
and  that  we  must  decide  for  ourselves  whether  the  Plaintiff  has 
made  out  that  she  actually  was,  at  the  time  she  executed  the  con- 
veyance to  / ohn  Bulley,  tenant  in  tail  of  the  whole  estate.  There- 
fore this  is  to  be  looked  at  as  if  it  was  an  ejectment  at  law  brought 
by  a  Plaintiff  who  says,  "  I  am  tenant  in  tail  under  an  entail  which 
was  created  by  the  will  of  John  Baven  in  the  year  1746." 

When  a  person  sets  up  a  case  of  that  kind,  which  from  the 
peculiar  circumstances  happens  not  to  be  barred  by  the  Statute  of 
Limitations — when  a  person  sets  up  a  title  which  commenced  in 
the  year  1746,  what  she  has  to  prove  at  the  outset  is  that  the- 
testator  was,  at  the  time  when  he  made  his  will,  seised  in  fee  of 
those  hereditaments ;  and  I  am  of  opinion  that,  not  only  is  the 
burden  of  proof  on  the  Plaintiff,  but  that  the  safety  of  titles 
requires  that  the  Court  should  see  that  she  proves  her  case  very 
strictly.  Here  John  Bulley,  who  certainly  had  this  land  in  1833,. 
left  it  by  his  will  on  the  assumption  that  he  was  entitled  so  to  leave 
it ;  and  when  he  died  the  persons  who  took  it  under  that  will  have 
enjoyed  it.  Then  there  has  been  another  will,  and  then,  after  all 
that  period  of  time,  it  is  sought  to  prove  that  in  reality  he  was 
only  tenant  in  tail,  that  it  went  from  him  to  his  brother  Bichard 
Bulley,  and  then  went  to  Bichard  Bulley  s  son,  and  from  him  to 
the  Plaintiff,  Emily  Elizaheth  Bidley.  Then,  the  burden  of  proof 
being  on  the  Plaintiff,  and  the  law,  as  I  think,  requiring  that  the 
case  should  be  proved  very  clearly,  let  us  see  whether  it  is  made 
out. 

I  will  first  consider  whether  it  is  made  out  independently  of  the 
admission  which  is  contained  in  the  deed  which  was  sent  to  the 
Plaintiff  to  be  executed,  and  which  she  refused  to  execute.  The- 
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L.  JJ.     real  truth  is,  tHat  this  entirely  depends  upon  what  is  the  real  effect 
1874      of  the  indenture  of  the  22nd  October,  1841 ;  and  in  my  opinion,  in- 
BuLLET    dependently  of  that,  there  is  no  evidence  whatever.  Without  going 
Bullet     through  the  evidence  in  detail,  I  think  the  copyhold  tenements 

  are  traced.    But  the  question  is,  what  evidence  is  there  that  John 

Baven  was  also  seised  in  fee  of  these  freeholds?  The  Plaintiff 
must  prove  that  he  was  seised  in  fee  of  the  whole  of  them,  because 
she  cannot  otherwise  recover  in  ejectment.  It  is  not  enough  to 
make  out  that  out  of  the  fifteen  acres  of  freehold  which  she  seeks 
to  recover,  some  portion,  more  or  less,  probably  belonged  to  John 
Baven  at  the  time  he  made  his  will,  and  therefore  was  entailed ; 
because  if  any  portion  may  have  been  acquired  since  that  time, 
those  portions  were  not,  of  course,  entailed  ;  and  if  we  cannot  tell 
which  of  the  freeholds  were  so  acquired,  if  it  is  possible  that  some 
were  and  that  others  were  not,  then  of  course,  inasmuch  as  the 
Plaintiff  has  no  evidence  to  shew  which  of  the  particular  lots  she 
is  entitled  to  recover,  the  Plaintiff  could  not  recover  in  ejectment 
anything  whatever. 

Then  what  is  the  evidence  ?  To  my  mind  it  depends  entirely 
upon  the  effect  of  this  deed  of  the  22nd  of  October,  1841,  because 
the  mere  fact  that  John  Bulley  was  in  the  year  1832  or  1833  in 
possession  of  those  freeholds  is  unquestionably  no  evidence  that 
he  had  acquired  them  under  John  Baven' s  will.  It  is  perfectly 
consistent  with  that  fact  that  John  Baven  may  have  bought  them 
after  he  had  made  his  will,  or  that  Mary  Baven  may  have  bought 
them,  or  that  Bichard  Bulley,  the  husband  of  Mary  Baven  and  the 
father  of  John  Bulley,  may  have  bought  them,  or  that  John  Bulley 
himself  may  have  bought  them,  or  that  somebody  may  by  will 
have  left  them  to  one  of  the  heirs  in  tail.  The  mere  circumstance 
that  the  lands  are  found  together  is,  in  my  opinion,  no  evidence. 
It  is  quite  possible  that  the  original  estate  was  exclusively,  or 
nearly  so,  a  copyhold  estate,  and  that  the  freeholds  were  all 
acquired  since,  and  therefore  that  is  no  evidence. 

[His  Lordship  then  pointed  out  that  the  deed  of  1841  left  it 
uncertain  whether  John  Bulley  had  an  estate  tail  or  an  estate  in 
fee.] 

The  way  in  which  the  deed  was  dealt  with  rather  confirmed 
the  notion  that  it  was  doubtful,  because  the  parties  acted  on  the 
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covenants  and  surrendered  the  copyholds  for  the  purpose  of  barring     L.  JJ. 
the  estate  tail ;  but  they  never  inrolled  the  deed,  so  as  to  affect  1874 
any  freeholds,  the  inference  from  which  is  that  they  discovered,  or  budley 
thought  they  had  discovered,  that  there  was  no  estate  tail  in  the  -^j^ll^ 

freeholds,  and  therefore  it  was  not  necessary  to  inrol  the  deed.   

They  did  not  keep  it  among  the  title  deeds,  and  the  only  fair 
inference  from  that  was,  that  they  did  not  consider  it  necessary. 

It  appears  to  me  that  in  that  state  of  things  we  have  not  arrived 
at  any  proper  evidence  which  a  Judge  ought  to  advise  a  jury  to 
trust  to,  that  John  Haven  was  really  seised  in  fee. 

Then  we  come  to  the  effect  of  the  admission  contained  in  the 
draft  of  the  deed  prepared  by  John  Bulleys  solicitor  and  sent  to 
the  Plaintiff.  No  doubt  that  is  an  admission  ;  but  as  to  the  effect 
©f  an  admission,  it  is  like  all  other  evidence — you  must  consider 
the  circumstances  under  which  it  is  given,  and  what  weight  is  fairly 
to  be  attached  to  it. 

Now  there  are  two  matters  which  seem  to  me  very  largely  to 
detract  from  this  as  an  admission.  In  the  first  place,  it  is  not  an 
admission  of  what  a  man  himself  knows.  If  a  man  admits  that  he 
said  something,  or  that  he  did  something,  or  admits  something 
which  is  within  his  own  knowledge,  that  is,  of  course,  very  strong 
evidence  against  him,  unless  he  shews  why  he  said  so,  if  it  was  not 
true ;  but  if  a  person  merely  admits  what  happened  120  years 
ago,  he  cannot  possibly  know  it  of  his  own  knowledge ;  and  if 
the  whole  of  the  evidence  on  which  he  made  his  admission  was 
the  inference  which  his  solicitor  drew  from  the  state  of  the  title, 
it  is  for  us  to  judge,  having  all  the  facts  before  us,  and  all  the 
materials  upon  which  the  solicitor  made  that  admission,  what  the 
worth  of  that  admission  is,  which  we  can  do  as  well,  or  better  than 
the  solicitor  could  himself.  And  another  thing  which  detracts 
from  the  weight  of  the  evidence  is,  that  it  was  made  for  the 
purpose  of  getting  a  confirmation  of  the  title,  and  is  merely  a 
recital  in  a  deed  sent  to  be  executed  for  the  purpose  of  making 
a  good  title. 

Moreover,  the  letters  do  not  admit  that  the  Plaintiff  was  entitled 
to  the  whole  of  the  estate  in  tail,  but  treat  the  defect  merely  as  a 
slip,  and  as  something  they  want  to  have  set  right ;  and  it  is  fairly 
open  to  the  Defendant's  solicitor  to  say,  "  It  is  perfectly  true  that 
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L.  JJ.      we  put  in  tliose  recitals,  because  we  tliouglit  slie  would  execute 
1874       it,  and  that  would  make  the  title  safe ;  but  if  we  had  thought  she 
BiLLEY     would  not  have  executed  it,  we  should  not  have  put  them  in. 
Bullet  ^^^^  ^^^^  ^^^^       ^'^  purpose  of  obtaining  the  con- 

  firmation." 

On  the  whole,  therefore,  I  am  of  opinion  that  this  case  must 
be  decided  against  the  Plaintiff,  on  the  ground  that  she  has 
not  proved  to  our  satisfaction  as  a  jury  that  John  Baven  was  seised 
in  fee  of  these  freehold  premises  at  the  time  when  he  made  his 
will. 

Solicitors  for  the  Plaintiff :  Messrs.  Woodhridge  &  Sons. 
Solicitor  for  the  Defendants :  Mr.  Ernest  Bigby,  agent  for 
Messrs.  JDighy  &  Son,  Maldon. 


L.  JJ.  '  :    Ex  parte  KEYAN.   In  re  CEAWFOED. 

1874 

s^.^  Fraudulent  Preference — Payment  in  Pursuance  of  a  previous  Agreement — Pay' 
June  5.  ment  in  ordinary  Course  of  Business — '^Payee  in  good  Faith  and  for  valuable 

Consideration  " — Bankruptcy  Act,  1869,  s.  92. 

C,  a  manufacturgr  in  England,  was  in  the  habit  of  purchasing  flax  from 
P.,  in  Belgium,  whose  sister  he  had  married.  In  August,  1872,  lie  owed 
"upwards  of  £4000  to  P.,  as  the  executrix  of  her  mother's  estate ;  and  also- 
£800  on  the  current  account  between  P.  and  himself ;  and  being  pressed  by 
her  for  payment  he  promised  to  send  £2350  on  account  of  the  debt  to  the 
estate.  On  the  4th  of  November,  1872,  C.  sent  bills  to  the  amount  of  £4000 
to  P.,  who  received  the  proceeds,  and  applied  £2350  towards  the  debt  to  her 
mother's  estate,  and  carried  the  rest  to  the  account  current  between  C.  and 
herself,  and  with  that  sum  and  other  sums  afterwards  remitted  she  pur- 
chased flax,  and  consigned  it  to  C.  C.  was  at  that  time  in  insolvent  cir- 
cumstances, and  on  the  5th  of  November  committed  an  act  of  bankruptcj^, 
on  which  he  was  adjudicated  bankrupt  on  the  28th  of  ^November,  The  trustee 
claimed  the  sum  of  £4000,  as  having  been  paid  to  P.  by  way  of  fraudulent 
preference : — 

Held  (affirming  the  decision  of  Bacon,  C.  J.),  that  there  was  no  fraudulent 
preference. 

This  was  an  appeal  from  a  decision  of  the  Chief  J udge  in  Bank- 
ruptcy. 

The  bankrupt,  John  Crawford,  had  for  several  years  previous  to 
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his  bankruptcy  carried  on  the  business  of  a  flax  and  tow  spinner  at     L.  J  J. 
Pendleton,  under  the  firm  oi  Crawford  &  Co.,  in  which  firm  he  was  1874 
the  sole  partner ;  and  at  Shepley  under  the  firm  of  Crawford  &    ex  parte 
Bogerson.    Bogerson,  though  nominally  a  partner,  was  paid  by  a  Keyan. 
salary  and  a  commission,  and  had  no  other  interest  in  the  partner-  Crawford. 
ship.    For  the  purpose  of  his  business  Crawford  was  in  the  habit 
of  buying  large  quantities  of  tow  and  flax  in  Belgium,  and  he  had 
extensive  dealings  in  this  way  with  a  Madame  Putman,  sl  widow, 
resident  at  Courtrai,  who  there  carried  on  the  trade  in  which  her 
deceased  husband  had  been  originally  engaged.    Crawford  had 
married  one  of  her  daughters.     On  the  30th  of  September, 
1867,  the  balance  due  from  him  was  £4352  19s.,  which  was 
settled  and  acknowledged  in  a  letter  addressed  by  him  to  Madame 
Putman, 

After  this  settlement  a  further  account  in  respect  of  similar  deal- 
ings went  on  between  the  same  parties  until  September,  1870,  when 
the  widow  Putman  died.  By  the  account  then  made  up  it  appeared 
that  there  was  due  from  the  firm  of  Cratvford  &  Bogerson  to 
her  estate  a  further  balance  of  £1940  5s.  Mdlle.  Marie  Putman, 
her  daughter  and  legal  personal  representative,  continued  the 
same  business,  and  had  similar  dealings  with  the  bankrupt.  In 
August,  1872,  he  was,  in  the  course  of  his  business,  at  Courtrai, 
and  Mdlle.  Putman  requested  him  by  letter  and  in  person  to* 
make  her  some  payment  on  account  of  the  amount  he  owed,  and 
the  more  especially  because  she  had  paid  a  large  sum  on  account 
of  her  mother's  estate,  and  had  more  to  pay,  and  required  money 
for  the  purpose  of  making  the  necessary  purchases  incident  to 
her  business.  A  rough  statement  was  made  out,  shewing  that 
she  required  at  once  £2350  or  £2400  to  reimburse  her  in  respect 
of  moneys  which  she  had  expended  on  account  of  the  estate,  and 
Crawford  agreed  to  send  her  that  amount  about  the  end  of 
October  or  the  beginning  of  November,  that  being  the  season  when 
purchases  of  tow  and  flax  are  usually  made  of  the  growers.  Craw- 
ford was  also  indebted  to  Mdlle.  Putman  upon  the  balance  of  the 
account  current  between  them  to  an  amount  somewhat  exceeding 
£800. 

On  the  4th  of  November,  1872,  Crawford  having  some  bills  of 
exchange,  which  belonged  to  the  firm  of  Crawford  (&  Co.,  trans- 
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mitted  them  to  a  Mr.  Van  Doep,  a  banker  at  Courtrai,  with  a  re- 
quest that  he  would  discount  them,  and  hold  at  the  disposal  of 
Mdlle.  Putman  100,000  francs  (£4000),  part  of  the  aggregate 
amount  of  the  bills.  On  the  same  day  he  wrote  to  her  informing 
her  that  he  had  instructed  Mr.  Van  Doep  to  pay  her  £4000. 

On  the  28th  of  ISTovember  Crawford  was  adjudicated  bankrupt 
in  the  Salford  County  Court,  on  an  act  of  bankruptcy  committed 
on  the  5th  of  November. 

Under  these  circumstances  the  County  Court  Judge  considered 
that  the  payment  of  the  sum  of  £4000  to  Mdlle.  Futman  was  a 
fraudulent  preference,  and  ordered  it  to  be  repaid  to  the  trustee. 
From  this  decision  Mdlle.  Futman  appealed  to  the  Chief  Judge. 

It  appeared  from  the  books  kept  by  Mdlle.  Futman  that  of  this 
sum  of  £4000,  £2350  were  retained  by  her  in  payment  of  the 
sums  expended  by  her  on  account  of  her  mother's  estate,  and  the 
remainder  was  carried  to  the  current  account  between  her  and 
Crawford,  and  was  applied,  together  with  other  sums  afterwards 
remitted  by  Crawford  to  Mdlle.  Futman,  in  the  purchase  of  con- 
signments of  flax,  which  she  continued  to  send  to  Crawford  till 
after  his  bankruptcy. 

The  Chief  Judge  was  of  opinion  that  Mdlle.  Futman,  at  the 
time  when  the  sum  of  £4000  was  remitted  to  her,  was  not  aware 
of  Crawford's  insolvency,  and  that  the  payment  was  protected  by 
the  92nd  section  of  the  Ban'krujptcy  Act,  1869  (1).  From  this 
decision  the  trustee  appealed. 


(1)  1874.  April  20. 

Sir  James  Bacon,  C.  J.,  after  stating 
the  facts  of  the  case,  and  observing  that 
he  thought  it  clearly  established  that 
the  debts  above  mentioned  were  due 
from  Craivford  to  Mdlle.  Putman, 
continued ; — 

Whether  she  is  or  is  not  liable  to 
repay  the  £4000  to  the  bankrupt's 
estate  depends  wholly  upon  the  law  in 
bankruptcy  as  it  is  expressed  in  the 
92nd  section  of  the  Act  of  1869.  It 
has  been  observed  in  former  cases, 
some  of  which  were  referred  to  in  the 
course  of  the  argument,  that  the  exist- 


ing law  upon  the  subject  is,  in  some 
respects,  different  from  the  old  law, 
and  especially  that  it  is  free  from  the 
difficulties  and  uncertainty  which  were 
formerly  found  to  exist.  It  enacts  in 
substance  that  any  payment  made  by 
any  person  unable  to  pay  his  debts,  as 
they  become  due,  from  his  own  moneys 
in  favour  of  any  creditor,  with  a  view 
of  giving  such  creditor  a  preference 
over  the  other  creditors,  shall,  if  the 
person  paying  become  bankrupt  within 
three  months  after  the  payment,  be 
deemed  fraudulent  and  void  as  against 
the  trustee  in  bankruptcy,  but  it  also 
provides  "that  this  section  shall  not 
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Mr.  Addison,  for  the  Appellant : — 

After  the  decision  of  this  Court  in  Ex  jparte  Butcher  (1),  it  is 
not  open  to  me  to  contend  that  Mdlle.  Futman  could  not  protect 


affect  the  riglits  of  a  payee  in  good 
faith  and  for  valuable  consideration." 
In  the  present  case  the  real  question 
is,  not  so  much  what  the  bankrupt 
did  or  intended  when  he  made  the 
payment,  as  whether  the  payee  re- 
ceived the  payment  in  good  faith  and 
for  valuable  consideration.  For,  al- 
though the  inability  of  the  debtor  to 
pay  out  of  his  own  moneys,  and  the 
intention  to  prefer  a  particular  creditor, 
should  be  clearly  established,  yet,  un- 
less it  be  also  established  \  that  the 
creditor  or  payee  was  conscious  of  such 
inability,  and  concurred  in  and  assented 
to  the  preference  made  in  his  favour,  so 
as  to  be  a  partaker  of  the  fraud,  his 
rights  cannot  be  affected  by  that  act 
which  the  law  declares  to  be  fraudu- 
lent and  void.  That  this  is  the  plain 
meaning  of  the  words  of  the  enactment 
appears  to  admit  of  no  doubt,  and  that 
it  is  consistent  with  the  policy  of  the 
law  and  with  justice,  and  with  due 
regard  to  the  general  interests  of  the 
community,  would  be  as  little  ques- 
tionable, even  if  in  the  administration 
of  this  branch  of  the  law  it  were  com- 
petent to  any  Court  to  disregard  the 
express  words  of  the  statute. 

As  far  as  the  bankrupt  alone  is  con- 
cerned, it  is  proved  that  at  the  time 
when  he  made  the  payment  in  question 
to  the  Appellant  he  was  unable  to  pay 
his  debts  as  they  became  due  from  his 
own  moneys.  There  is  no  doubt  that 
he  came  within  the  words  of  the  first 
branch  of  the  92nd  section.  Whether 
he  intended  by  the  payment  he  made 
on  the  4th  of  November  to  give  the 


Appellant  a  preference  over  his  other 
creditors,  is  much  more  questionable. 
He  had  married  a  daughter  of  the 
widow  PutmaUj  and  so  was  the  brother- 
in-law  of  the  Appellant,  between  whom 
and  himself  kindly  relations  appear  to 
have  subsisted.  But  he  had  also  been 
engaged  for  several  years  in  the  regular 
and  ordinary  course  of  his  business 
with  the  house  of  PiUman.  Courtrai 
was  the  market  from  which  he  pro- 
cured the  necessary  supplies  of  the 
materials  required  for  his  business, 
and  those  supplies  were  purchased 
for  him  and  furnished  by  the  house 
of  Futman  during  the  widow's  life- 
time and  after  her  death  by  the  Ap- 
pellant, as  well  before  as  after  the 
4th  of  November,  and  down  to  and 
beyond  the  bankruptcy,  without,  as  it 
would  appear,  any  check  or  interrup- 
tion, and  these  materials  were  regularly 
manufactured  by  the  bankrupt,  and, 
as  to  the  last  parcels  of  the  goods  fur«- 
nished  by  the  Appellant,  by  the  trustee 
after  the  bankruptcy,  as  it  was  proper 
should  be  done  for  the  purpose  of  keep- 
ing the  bankrupt's  mills  going.  The 
bankrupt  had  the  strongest  inducement 
to  continue  his  business,  and  knew  that 
to  suspend  the  working  of  the  mills 
would  be,  not  only  to  stop  his  trade, 
but  that,  having  regard  to  the  nature 
of  the  property,  which  consisted  in  a 
great  part  of  the  mills  and  machinery, 
the  value  of  that  property  must,  if  the 
working  was  suspended,  be  greatly  de- 
preciated. It  was  under  these  circum- 
stances that  in  the  month  of  November, 
1872,  being  under  an  engagement  to 
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L.  J  J.     herself  under  the  92nd  section  of  the  Bankruptcy  Act,  1869,  if  the 
1874      evidence  clearly  established  that  she  had  no  suspicion  of  Craw- 
E^rte    ford's  insolvency.    But  the  onus  is  on  her  to  shew  that  she  had 
Kevan.         g^(.]^  suspicion,  and  she  has  not  discharged  herself  of  this  duty 
€rawfokd.    on  the  contrary,  the  evidence  tends  to  shew  that  there  was  collu- 
sion  between  her  and  Crawford.    The  fact  of  Crawford's  insol- 
vency is  admitted,  and  his  intention  to  give  a  preference  to 
Mdlle.  Putman  is  a  fair  deduction  from  the  evidence.    There  is 
nothing  to  connect  the  remittance  of  the  £4000  with  the  previous 
agreement.    It  is  true  that  Mdlle.  Putman  applied  part  of  it 
towards  the  debt  due  to  her  mother's  estate,  but  she  had  no 
authority  to  do  so.    The  whole  of  the  remittance  must  be  taken 
as  paid  to  the  current  account  between  her  and  the  bankrupt. 


send  to  the  .Appellant  £2350,  and 
knowing  that  he  was  indebted  to  her 
in  a  much  larger  sum,  and  it  being  the 
season  for  making  considerable  pur- 
chases of  the  raw  material,  which  was 
at  that  season  brought  to  market  by 
the  farmers  and  growers,  he  transmitted 
to  her  the  £4000  in  question. 

If  it  should  be  concluded  that  in 
making  that  remittance  his  intention 
was  to  give  the  Appellant  a  preference 
over  his  other  creditors  (although  I  am 
not  satisfied,  having  regard  to  all  the 
facts  in  evidence,  and  notwithstanding 
the  friendly  relations  which  subsisted, 
that  this  would  be  the  necessary  con- 
clusion), there  remains  the  question  to 
what  extent,  if  at  all,  and  for  what 
reason,  the  rights  of  the  payee  should 
be  affected  by  the  conduct  or  the 
motives  of  the  debtor.  It  is  not  sug- 
gested by  any  part  of  the  evidence  in 
this  case  that  she  was  conscious  of  his 
embarrassments,  or  that  she  had  done 
more  than  urge  the  payment  of  her 
just  demand,  or  had  expressed  a  wish 
to  be  preferred,  or  that  she  had  any 
knowledge  that  she  was,  or  was  in- 
tended to  be,  preferred  to  his  other 
creditors.    I  must,  therefore,  say  that 


I  am  at  a  loss  to  find  any  ground  upon 
which  the  order  to  refund  which  has 
been  made  against  her  can  be  sup- 
ported, unless  I  wholly  disregard  the 
provision  in  the  statute  by  which  the 
Appellant's  rights  are  protected. 

Having  regard  to  the  facts  in  evi- 
dence, I  am  of  opinion  that  at  the  time 
when  the  £4000  was  remitted  by  the 
bankrupt  to  the  Appellant,  there  was 
justly  due  from  him  to  her,  as  her 
mother's  representative,  a  much  larger 
amount,  and  that  he  was  also  indebted 
to  her  in  a  further  sum  in  her  own 
right ;  that  she  had  required  payment 
in  respect  of  these  debts,  and  that  she 
received  the  sum  in  question  in  per- 
fectly good  faith  and  for  valuable  con- 
sideration ;  that,  in  the  very  terms  of 
the  statute,  her  rights  so  to  demand 
and  retain  the  payment  cannot  be  law- 
fully impeached  or  affected  ;  and  there- 
fore that  the  order  appealed  from  must 
be  discharged,  and  that  the  trustee 
must  be  ordered  to  pay  to  her  her  costs 
of  resisting  the  motion  upon  which  that 
order  was  made,  and  the  consequent 
proceedings  in  the  County  Court.  I 
can  make  no  order  as  to  the  costs  of 
the  appeal. 
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Mr.  Benjamin,  Q.C.,  and  Mr.  Amhrosey  for  Mdlle.  Futman,  were      L.  JJ. 


I  am  of  opinion  that  the  order  of  the  Chief  Judge  ought  to  be  Crawfoed. 
affirmed.  I  think  that  when  the  accounts  are  looked  into,  and 
the  mode  of  carrying  on  the  business  between  the  bankrupt  and 
Mdlle.  Futman  is  considered,  it  is  clear  that  there  was  not  a  pay- 
ment with  an  intention  to  prefer  her  above  the  other  creditors. 
Both  the  County  Court  Judge  and  the  Chief  Judge  agree  that 
Crawford  could  not,  at  the  time  when  the  payment  was  made, 
pay  all  his  debts  out  of  his  own  money,  but  it  does  not  appear 
that  he  had  at  that  time  any  immediate  intention  of  stopping.  It 
is  in  evidence  that  he  went  on  making  payments  and  remittances 
for  some  time  afterwards. 

It  appears  that  there  Avas  an  old  debt  due  from  Crawford  to  the 
estate  of  Madame  Futman,  for  payment  of  which  he  was  pressed 
by  Mdlle.  Futman,  her  executrix;  and  there  is  no  doubt  that  in 
August,  1872,  after  some  communications  between  them,  it  was 
agreed  between  them  that  Crawford  should  remit  £2350  in 
October,  or  early  in  November.  Mdlle.  Futman  said  that  she  had 
made  some  advances  on  account  of  her  mother's  estate,  and  wanted 
to  be  recouped.  The  course  of  business  between  them  was  that 
Mdlle.  Futman  sent  the  bankrupt  flax,  and  he  sent  her  bills.  It 
does  not  appear  that  there  was  any  specific  credit,  but  she  sent 
flax  at  the  time  when  he  sent  the  bills,  and  the  balance  was  some-  ^ 
times  on  one  side  and  sometimes  on  the  other.  On  the  4th  of 
November  he  transmitted  100,000  francs  (£4000),  of  which  sum 
58,750  francs  (£2350)  were  carried  to  the  old  debt  from  Craivford 
&  Bogerson  to  the  mother's  estate,  and  the  rest  was  kept  in  the 
general  account  between  Mdlle.  Futman  and  Crawford,  If  this 
is  correct,  it  appears  to  answer  the  objection  that  there  was  no 
distinct  statement  in  the  letter  as  to  the  appropriation  of  the 
money,  because  both  parties  understood  how  the  money  was 
to  be  applied.  Then  the  balance  was  treated  as  any  other  remit- 
tance in  the  ordinary  course  of  business,  and  other  remittances 
were  afterwards  sent  by  Craivford  for  the  purchase  of  flax,  one  of 
them  being  as  large  as  25,000  francs. 
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not  called  on. 
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SiK  G.  Mellish,  L.J. : — 


Ex  parte 
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L.  J  J.        It  is  difficult  to  say  that  any  part  of  tliis  payment  was  a  fraudu- 
1874      lent  preference,  because,  as  to  £2350,  it  was  a  payment  in  pur- 
Ex  parte    suance  of  a  previous  agreement,  and  it  is  the  same  as  if  it  had  been 
Kevan.     p,^-^  -j-j^  August,  when  the  agreement  was  made,  at  which  time 
Ckawfokd,    Gratvforcl  had  no  thought  of  stopping.    It  is  clear,  therefore,  that 
that  payment  was  not  a  fraudulent  preference.    Then  as  to  the 
balance,  I  cannot  see  any  distinction  between  that  remittance  and 
the  other  remittances  which  followed  it :  they  were  all  sent  in 
consideration  of  flax  to  be  purchased  for  Crawford,  and,  as  I 
understand  it,  flax  was  actually  sent  as  much  in  respect  of  that 
sum  as  of  the  subsequent  remittances. 

I  agree  with  the  Chief  Judge  that  there  is  no  evidence  that 
Mdlle.  Putman  did  not  receive  the  payment  hond  fide  and  for 
valuable  consideration,  and  I  am  of  opinion  that  the  Chief  Judge's 
order  was  correct,  and  that  the  appeal  ought  to  be  dismissed  with 
costs. 

Sir  W.  M.  James,  L.J. 
I  am.  of  the  same  opinion. 

Solicitors  for  the  Appellant :  MeSsl'S.  Pritehard,  Englefietd,  &  Co., 
agents  for  Messrs.  Grundy  &  Kershaw,  Manchester. 

Solicitor  for  the  Eespondent :  Mr.  T,  ParTcer,  agent  for  Mr.  W. 
Parker,  Manchester, 

,    COrvPORATION  OF  HASTlNas  IVALL. 

[1871.    H.  180.] 

FGCurity  for  Costs — Appeal— Nominal  Defendant. 

The  Court  has  jurisdiction  to  make  a  Defendant  who  is  appealing  give 
security  for  the  costs  of  the  appeal,  and  will,  where  the  Defendant  is  not  a 
man  of  substance,  and  is  merely  a  nominal  Defendant,  stay  the  appeal  imtil 
security  is  given. 

This  was  a  suit  by  the  Mayor,  Aldermen,  and  Burgesses  of 
Hastings  against  one  Ivall,  for  the  purpose  of  preventing  the 
deposit  of  earth  on  the  sea-shore  at  Eastings ;  and  the  principal 
question  in  the  suit  was  as  to  the  ownership  of  the  sea-shore. 
The  Vice-Chancellor  Malins  held  that  the  Plaintiffs  bad  shewn 
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enough  to  support  tlie  bill  against  the  Defendant,  and  on  the  6th      L.  JJ. 
of  June  made  a  decree  for  an  injunction,  with  costs.  1874 

The  Defendant  had  presented  a  Petition  of  re-hearing  before  the  corporation 
Court  of  Appeal.  Hastings 

The  Plaintiffs  now  moved  that  all  proceedings  on  the  Petition  Ivall. 
of  re-hearing  might  be  stayed  until  the  Defendant  should  give 
sufficient  security  for  costs. 

It  appeared  that  the  Defendant  Ivall  had  been  employed  by 
one  Charles  Moreing,  who  had  a  large  building  estate  at  Hastings, 
and  that  since  the  suit  Ivall  had  left  Hastings  and  worked  as 
journeyman  for  his  brother,  a  milkman.  He  had  entered  into  an 
agreement  with  Moreing  by  which  he  contracted  to  remove  a  large 
quantity  of  earth  at  a  certain  price,  on  condition  that  he  could  tip 
the  earth  into  the  sea.  The  suit  was  brought  against  Ivall  in 
consequence  of  the  deposit  of  earth  on  the  sands  in  execution  of 
this  agreement.  Some  time  after  the  commencement  of  the  suit 
an  agreement  had  been  made  between  Ivall  and  Moreing  that  the 
suit  should  not  be  compromised  without  the  consent  both  of  Moreing 
and  Ivall;  that  Moreing  would  pay  the  expenses  of  defending 
the  suit ;  that  if  an  adverse  decision  was  made,  Ivall  should  be 
answerable  for  any  expenses  given  against  him,  and  that  if  the 
Plaintiffs  failed  all  expenses  paid  by  them  should  go  to  pay  the 
law  costs  as  between  solicitor  and  client,  and  after  certain  pay- 
ments to  Moreing  the  balance  was  to  go  to  IvalL 

Mr.  Glasse,  Q.O.,  and  Mr.  TT.  B,  Ellis,  for  the  Plaintiffs  :— 
This  is  a  mere  imposition  on  the  Court,  and  Moreing  is  the  real 
Defendant,  though  we  could  not  make  him  a  party.  The  Court 
must  have  jurisdiction  in  such  a  case ;  BurJce  v.  Lidwell  (1),  Forrest 
V.  Manchester,  Sheffield,  and  Lincolnshire  Baihvay  Com^pany  (2),  and 
Natusch  V.  Irving  (3)  are  authorities.  If  the  Defendant  was  a 
Plaintiff  there  would  be  no  difficulty — In  re  Jones  (4) — and  an 
Appellant  is  in  fact  a  Plaintiff. 

Mr.  Cotton,  Q.C.,  and  Mr.  Hemming,  for  the  Defendant : — 
The  Plaintiffs  could  have  made  Moreing  a  Defendant,  but  they 
have  chosen,  instead,  to  make  a  comparatively  poor  man  a  De- 

(1)  IJ.  &  Lat.  703.  (.3)  Gow  on  Partnership,  398.  , 

(2)  4:  D.  F.  &  J.  126.  (4)  Law  Kep.  6  Ch  497. 
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L.  JJ.     fendant,  expecting  an  easy  victory  over  him.  They  have  prosecuted 
1874       the  suit  against  him,  and  cannot  now  come  and  ask  security 
Corporation       costs.    In  In  re  Jones  (1)  the  suit  was,  in  fact,  the  solicitor's 
OF  Hastings  g^j^^    j^^n  ^g^g  stopped  by  injunction,  and  the  Plaintiffs  under- 
IvALL.      took  to  be  liable  for  damages,  which  Ivall  may  recover  and  receive. 

Even  if  Ivall  is  a  pauper,  that  is  no  reason  why  he  should  be 
ordered  to  give  security.  If  he  is  poor,  it  is  this  suit  which  has 
ruined  him,  by  stopping  him  in  his  work.  There  is  no  authority 
whatever  for  such  an  application.  £20  is  fixed  as  the  proper 
deposit  by  an  Appellant,  and  it  has  never  been  increased.  Even 
as  regards  a  Plaintiff,  he  is  only  obliged  to  give  security  if  he  is 
out  of  the  jurisdiction,  and  then  only  for  £100.  An  appeal  by  a 
Defendant  is  a  stronger  case  than  a  cross  bill,  where  security  is 
never  ordered  :  Vincent  v.  Hunter  (2).  Beaton  v.  Grant  (3)  is  an 
authority  against  any  such  interference  with  the  ordinary  course 
of  practice.  An  appeal  is  only  a  re-hearing,  and  every  appeal 
by  a  Defendant  is  as  much  a  defence  as  on  the  original  hearing. 
The  real  contest  in  this  case  is  not  against  Ivall  or  Moreing^  but 
against  the  Crown  in  respect  of  this  shore,  and  the  Plaintiffs  hope 
to  avail  themselves  of  this  suit  as  a  precedent  whenever  they 
have  to  litigate  with  the  Crown. 

The  indemnity  agreement  in  speaking  of  expenses  which  might 
be  paid  by  the  Plaintiffs,  refers  not  only  to  costs  but  to  damages 
which  they  might  have  to  pay  under  an  undertaking  they  have 
given ;  and  the  moneys  agreed  to  be  given  to  Moreing  are  in  reality 
repayments  of  advances  which  he  has  made,  and  of  an  addi- 
tional price  which  he  has  paid  to  Ivall  in  consequence  of  the 
interference  of  the  Plaintiffs,  and  which,  if  the  suit  failed,  would 
be  part  of  the  expenses  recovered  back. 

Sir  W.  M.  James,  L.  J.  :— 

I  am  of  opinion,  both  on  principle  and  on  decided  cases,  that 
there  is  abundant  authority  in  this  Court  to  grant  the  application 
which  has  now  been  made. 

The  appeal  in  this  case  is  admitted  not  to  be  the  appeal  of  Mr. 
Ivall,  and  to  have  been  brought  upon  the  instructions  and  at  the 
risk  and  liability  of  a  person  named  Moreing,  Who,  then,  is  Mr. 
Moreing,  and  in  what  way  is  he  connected  with  the  suit  ?  [His 

(1)  Law  Rep.  6  Ch.  497.        (2)  5  Hare,  320.        (3)  Law  Rep.  2  Ch.  459. 
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Lordship  then  said  that  he  was  satisfied  that  Ivall  was  at  first  a     L.  JJ. 
mere  workman,  and  that  the  contract  was  entered  into  between  1874 
Moreing  and  Ivall  for  the  purpose  of  preventing  Moreing  from  corporation 
being  himself  made  defendant  to  the  suit.  If  Moreing  had  simply,  Hastings 
honestly,  and  truthfully  employed  Ivall,  then  Moreing,  by  the  Ivall. 
practice  of  this  Court,  would  at  once  have  been  made  himself  a 
Defendant.    His  Lordship  further  stated  his  opinion  to  be  that 
Ivall  had  no  real  interest  in  the  matter,  and  had  sold  to  Moreing 
any  right  he  might  have  to  the  damages  if  awarded.] 

Moreing  is  exactly  in  the  position  of  an'y  person  who  has 
bought  a  thing,  and  is  suing  in  the  name  of  a  pauper  for  the 
thing  that  he  has  so  bought.  Therefore,  if  anything  were  wanting 
to  enable  the  Court  to  require  security  for  the  costs  of  this  appeal, 
it  is  the  fact  that,  with  regard  to  anything  substantial,  Moreing  is 
the  real  and  beneficial  owner,  and  Moreing  is  bringing  the  appeal 
for  the  purpose  of  getting,  if  he  succeeds,  those  costs  which  he  has 
paid  to  his  solicitors,  and  getting  those  damages  which  he  expects 
to  get.  Moreing,  as  he  was  substantially  the  person  to  begin  with, 
is  substantially  the  Appellant  here. 

If  there  was  no  precedent  to  justify  us,  then,  using  the  language 
of  Lord  St,  Leonards  in  the  case  of  Burhe  v.  Lidwell  (1),  I  would 
make  a  precedent,  as  I  think  I  have  authority  now  to  do,  and  to 
say,  that  on  the  Plaintiffs  undertaking  not  to  enforce  the  costs 
against  Ivall  in  the  meantime  this  appeal  shall  not  be  proceeded 
with  unless  and  until  security  for  the  costs  of  the  appeal  be  given. 
The  security  will  be  settled  by  the  Judge  in  Chambers,  and  there 
will  be  no  costs  of  this  motion. 

Sir  Gr.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 


Minutes  : — Plaintiffs  undertaking  not  to  enforce  payment  of  the  costs  until 
the  petition  of  appeal  should  have  been  heard  or  disposed  of,  order  Defendant  to 
give  security  to  answer  the  taxed  costs  of  the  appeal  if  ordered  to  be  paid  by 
him,  and  in  the  meantime  to  take  no  further  proceedings  in  the  said  appeal. 
No  costs. 

Solicitors  for  the  Plaintifis :  Messrs.  Walker  &  Martineau. 
Solicitor  for  the  Defendant :  Mr.  Lydall. 

(1)  IJ.  &  Lat.  703,  706. 
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HUEST  V.  HUEST. 

[1872    H.  245.] 

I^ractice — Exceptions  to  Answer — Discovery — Bate  of  Deed  under  which  Defen- 
dant claims — Forfeiture  Clause — Dill  hy  Trustee  for  Administration-^ 
Purchase  for  Value  without  Notice. 

A  testator  gave  real  estates  to  trustees  in  trust  for  his  son  for  life,  with  a 
gift  over  if  he  charged  or  incumbered  them.  One  of  the  trustees  filed  a  bill 
for  the  administration  of  the  trusts  of  the  will,  and  afterwards  filed  a  sup- 
plemental bill  against  certain  Defendants,  who  were  in  possession  of  part; 
of  the  estates,  alleging  that  they  claimed  under  a  charge  made  in  their  favour 
by  the  tenant  for  life,  which  operated  as  a  forfeiture.  The  Defendants  were 
interrogated  as  to  the  particulars  of  all  charges  in  their  favour,  if  any,  of  the 
property  of  the  testator.  The  Defendants  stated  in  their  answer  that  they 
claimed  under  no  charge  made  by  the  tenant  for  life,  but  under  a  lease  at  a 
rack  rent  which  he  had  granted  to  a  lessee,  who  had  mortgaged  the  lease  to 
them.  The  Plaintiff  excepted  to  the  answer  because  the  Defendants  did  not 
set  forth  the  date  of  the  lease  : — 

Held  (affirming  the  decision  of  Malins^  V.C.),  that  the  Plaintiff,  being  a 
trustee,  was  entitled  to  know  the  particulars  of  those  who  claimed  to  be  his 
cestuis  que  trust ;  and  the  exceptions  must  therefore  be  allowed. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Malins 
allowing  exceptions  to  the  answer  of  the  Defendants,  the  trustees 
of  the  BirJchech  Permanent  Building  Society. 

I.  B.  Hurst,  by  his  will,  dated  the  23rd  of  September,  1867, 
gave  all  his  freehold  and  leasehold  property  to  the  Plaintiff,  J.  W. 
Hurst,  and  his  wife,  who  was  a  defendant,  upon  trust  to  permit  his 
daughter  Margaret  Dennant  to  receive  the  rents  and  profits  of 
certain  freehold  and  leasehold  property  for  her  separate  use 
during  her  life,  and  after  her  death  to  assign  the  same  property  to 
her  children  equally  at  the  age  of  twenty-one ;  and  upon  trust  to 
permit  his  son,  the  Defendant  J.  B.  Hurst,  to  receive  the  rents 
and  profits  of  certain  other  freehold  and  leasehold  property  for 
his  life,  and  after  his  death  to  assign  the  same  between  his  chil- 
dren equally  at  the  age  of  twenty-one ;  and  in  case  he  should 
have  no  children  who  should  attain  that  age,  then  in  trust  for 
such  of  the  children  of  Mrs.  Dennant  as  should  attain  that  age. 
And  the  will  contained  the  following  clause :  "  And  it  is  my 
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wish  that  the  bequests  hereinbefore  made  to  my  said  son  and      L.  JJ. 
daughter  respectively  shall  be  subject  to  the  following  con-  1874 
ditions :  (that  is  to  say)  that  they  shall  in  nowise  charge  or  in-  Hurst 
cumber  the  said  freehold  or  leasehold  property,  the  rents  of  which  HruW 
are  receivable  by  them  during  their  respective  lives,  or  any  part  — 
thereof,  nor  cause  any  question  or  dispute  to  arise  with  reference 
to  the  said  property  or  my  disposal  thereof  as  aforesaid ;  and  in 
case  either 'my  said  son  or  daughter  shall  so  charge  or  incumber 
the  said  property,  or  any  part  thereof,  or  raise  any  question  or  dis- 
pute as  aforesaid,  or  in  case  my  said  son  shall  become  bankrupt  or 
insolvent  or  compound  with  his  creditors,  then  the  bequest  to  my 
said  son  or  daughter  so  transgressing  such  conditions,  or  in  case  of 
the  bankruptcy  or  insolvency  of  my  said  son  as  aforesaid,  shall 
thereupon  become  absolutely  forfeited.    And  it  is  my  wish  that  in 
'  either  of  such  cases  the  trusts  hereinbefore  created  after  the  deter- 
mination of  the  trusts  in  favour  of  my  said  son  or  daughter  so 
transgressing  shall  at  once  take  effect,  and  be  acted  upon  by  my 
said  executors  and  trustees  as  hereinbefore  directed." 

In  1872  the  Plaintiff  filed  his  bill  against  the  testator's  widow 
for  the  administration  of  the  trusts  of  the  will,  and  the  usual  decree 
for  administration  was  made,  and  a  receiver  was  appointed  of  the 
rents  and  profits  of  the  property  devised  to  I.  B.  Hurst 

In  January,  1874,  the  Plaintiff  filed  the  present  bill,  which  was 
supplemental  to  the  original  bill,  alleging  that  the  tenants  refused 
to  pay  the  rents  to  the  receiver,  on  the  ground  that  the  trustees  of 
the  BirTibech  Permanent  Building  Society  were  in  the  habit  of 
receiving  them ;  and  that  the  trustees  claimed  to  have  some  inte- 
rest in  the  testator's  estate  by  virtue  of  a  charge  or  incumbrance 
in  their  favour  by  the  Defendant  1.  B.  Hurst,  but  that  he  was  ad- 
vised that  such  charge  or  incumbrance  was  wholly  inoperative, 
except  for  the  purpose  of  creating  a  forfeiture  and  accelerating  the 
remainders  to  the  children  of  J.  B.  Hurst  and  Margaret  JDennant ; 
and  he  also  made  a  similar  charge  respecting  an  alleged  charge 
created  by  J.  B,  Hurst  in  favour  of  the  Defendant  B.  A.  Ward. 
The  Plaintiff  interrogated  the  trustees  of  the  BirTibech  Building 
Society,  calling  upon  them  to  set  forth  the  full  particulars  of  all 
securities  given  to  the  society,  or  to  any  person  or  persons  on 
behalf  of  it,  or  to  the  Defendants,  or  any  of  them,  by  the  Defen- 
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L.  JJ.  dant  1.  B,  Eursf,  or  any  person  on  his  behalf,  or  transferred  to  the 
1874      said  society,  &c. ;  and  also  full  particulars  of  all  charges  or  claims 

HuBST     on  the  real  and  leasehold  estates  devised  by  the  testator's  will  to 

HuEST  Defendant  J.  B.  Hurst. 

The  trustees  of  the  Birkheck  Permanent  Building  Society  in  their 
answer  stated  that,  by  an  indenture  of  mortgage  dated  the  26th  of 
August,  1870,  C.  Sidgreaves  demised  certain  parts  of  the  property 
devised  to  1.  B.  Hurst,  and  which  had  been  demised  to  Sidgreaves 
at  a  rack  rent,  for  twenty-one  years,  by  a  certain  lease  therein- 
mentioned  and  made  between  J.  B.  Hurst  of  the  one  part,  and 
the  said  mortgagor  of  the  other  part,"  to  the  trustees  by  way  of 
mortgage  for  securing  the  payment  of  the  fines,  &c.,  due  to  the 
society ;  and  they  claimed  the  benefit  of  the  doctrine  of  the  Court  of 
Equity  affording  protection  to  purchasers  for  value  without  notice. 
The  trustees  denied  that  any  security  had  been  given  to  the 
society  by  J.  B.  Hurst,  or  transferred  to  them  by  any  one  claiming 
title  through  him,  but  said  that  they  were  mortgagees  of  the  lease- 
hold interest  of  G.  Sidgreaves  in  part  of  the  devised  estate. 

The  Defendant  Ward  put  in  an  answer  stating  that  I.  B.  Hurst 
had,  by  an  agreement  dated  the  30th  of  September,  1869,  charged 
his  interest  under  his  father  s  will  with  the  repayment  of  £100 
advanced  by  him,  and  had  also  executed  an  assignment  to  him  of 
the  same  property,  dated  the  5th  of  May,  1870  ;  but  he  disclaimed 
all  interest  in  the  property,  being  advised  that  the  charge  created 
a  forfeiture  of  J.  B.  Hursfs  interest. 

The  Plaintiif  excepted  to  the  answer  of  the  trustees  of  the 
Birkheck  Building  Society,  on  the  ground  that  they  had  not  set 
forth  the  date  of  the  lease  to  Sidgreaves  under  which  they  claimed, 
and  the  Vice-Chancellor  allowed  the  exceptions.  The  Defendiants 
aj)pealed  from  this  decision. 

Mr.  Cotton,  Q.C.,  and  Mr.  Hemings,  for  the  Appellants 
The  lease  granted  to  Sidgreaves,  under  which  we  claim,  was  on 
the  face  of  ijt  perfectly  valid,  being  granted  for  twenty-one  years 
and  at  a  rack  rent,  and  the  Plaintiff  can  only  challeuge  our  title 
by  shewing  that  I.  B.  Hurst  had  forfeited  his  interest  before  he 
granted  it.  If  he  desires  to  do  this  he  must  shew  how  the  for- 
feiture arose,  and  cannot  call  upon  us  to  assist  him  by  telling  him 
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the  date  of  our  lease.  It  is  well  established  that  a  Defendant  need     L.  Jj. 
not  answer  a  question  which  exposes  him  to  a  forfeiture  of  his  1874 
estate.  The  allegation  in  the  bill  is,  that  we  claim  under  a  charge  Hurst 
or  incumbrance  created  by  L  B.  Hurst  which  is  void  under  the  jj^^'^^ 

forfeiture  clause,  and  the  Plaintiff  sets  up  no  other  case  against  us.   

We  deny  that  we  claim  under  any  such  charge,  and  he  has  no  right 
to  interrogate  us  further  for  the  purpose  of  finding  some  flaw  in 
our  title  which  he  does  not  set  up  in  the  bill. 

Moreover,  we  claim  the  protection  of  the  Court  as  purchasers  for 
value  without  notice  ;  and  that  protection  extends  to  discovery  as 
well  as  to  relief. 

Mr.  CooJcson  (Mr.  Glasses  Q.C.,  with  him),  for  the  Plaintiff : — 

The  determination  of  the  estate  of  the  trust  for  life  on  violating 
the  condition  is  not  strictly  a  forfeiture,  though  it  may  be  called  so 
in  the  will.  It  is  a  conditional  limitation  by  which  the  estate  is 
given  to  him  for  life  until  he  shall  attempt  to  charge  it,  and  then 
over :  Bochford  v.  Hackman  (1).  It  is  exactly  like  a  gift  to  a 
widow  during  her  widowhood,  and  it  is  well  settled  that  in  such  a 
case  the  widow  cannot  refuse  to  answer  whether  she  has  married 
again:  Chauncey  v.  Tahourdin  (2)  ;  Lucas  v.  Evans  (3)  ;  HamhrooJc 
V.  Smith  (4).  With  respect  to  the  defence  of  purchase  without 
notice,  the  Plaintiff  is  the  trustee  holding  the  legal  estate,  and  the 
original  bill  was  filed  for  the  administration  of  the  trusts  of  the 
will.  The  trustee  has  a  right  to  know  who  his  cestuis  que  trust  are, 
and  under  what  right  they  claim. 

Mr.  Cotton,  in  reply  : — 

The  bill  is  not  filed  against  us  as  cestuis  que  trust  of  the 
Plaintiff,  but  as  persons  claiming  adversely  to  the  trust.  iVlthough 
we  have  not  the  legal  estate,  we  are  entitled  to  the  protection 
of  the  Court  as  hond  fide  purchasers. 

SiK  W.  M.  James,  L.J. : — 

This  appears  to  me  a  case  resting  on  first  principles.    I  do  not 


(1)  9  Hare,  475. 
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L.  JJ.      think  that  anything  turns  on  the  plea  of  purchase  for  value  with- 
1874      out  notice,  or  on  the  rules  of  the  Court  concerning  forfeiture. 
Trustees  are  entitled  to  know  to  whom  they  are  to  pay  the  rents. 
^-       In  this  case  the  trustee  says  that  certain  Defendants  claim  under 

HUEST.         ^  *' 

  incumbrances  which  created  a  forfeiture.    The  Defendants  answer 

that  they  do  not  claim  under  any  such  incumbrance,  but  that  they 
claim  under  a  valid  lease  from  the  tenant  for  life.  The  trustee 
has  a  right  to  know  the  title  of  those  who  pretend  to  be  his 
cestuis  que  trust  The  Defendants  might  have  said  they  claim 
no  interest  at  all ;  but  if  they  do  claim  an  interest  they  must  tell 
the  trustee  how  they  acquired  that  interest.  The  appeal  must  be 
dismissed  with  costs. 

Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors  for  the  Plaintiff :  Messrs.  Mercer  &  Mercer, 
Solicitor  for  the  Defendants  :  Mr.  Poncione, 
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ABANDONMENT— Proceedings  for  liquidation  by 
arrangement  _        _        _  609 

See  Execution  Creditor.  4. 
ACCEPTANCE  —  Bill  of  exchange  —  Partnership 
8ee  Authority  of  Partner.  [635 
—  Shares  —  Amalgamation  of  companies  392 
8ee  Amalgamation  of  Cojipanies.  2. 
ACCOMMODATION  BILLS— Proof  in  bankruptcy 


[686 
-  541 


See  Cross  Acceptances. 
ACCOUNT— Mortgage— Interest 

See  Interest  ojj  Mortgage. 
Mortgage — Kedemption  suit  -        -  69 
See  Discovery.  1. 
ACT  OF  BANKRUPTCY  —  Assignment  of  all 
debtor's  property  -        -        -  271 
See  Assignment  of  all  Debtor's  Pro- 
perty. 

Bill  of  sale — Apparent  possession     -  697 

See  Apparent  Possession. 
Notice  to  sheriff  not  notice  to  creditor  409 
See  Execution  Creditor.  2. 
ACTION — ^Trial  of  question  under  Companies 
Act,  18G2     -        -        -        -  664 
See  Kectification  of  Kegister. 
ACTIONS— Multiplicity  of    -        -         214,  n. 

See  Mandatory  Injunction.  2. 
ADMISSIONS— Effect  of— Recital  in  draft  deed 
See  Proof  of  Seisin.  [739 
AFFIDAVIT— Debtor's  summons     298,  324,  617 
See  Debtor's  Summons.   2,  4,  5. 
Production  of  documents       -        -  569 
See  Production  of  Documents. 
AFTER- ACQUIRED  PROPERTY— Liquidation  by 
arrangement — Sale  of  property  to  liqui- 
dating debtor        _        -        _  716 
See  Discharge  in  Bankruptcy, 
Possibility  of  future  property  —  Inspector- 
ship deed    -        -        -        -  33 
See  Inspectorship  Deed. 
AGENT — Partnership —Authority  to  accept  bills 
See  Authority  of  Partner.  [635 
AGREEMENT — Ultra  vires  sale  of  assets  of  com- 
pany -----  358 
^ee  Reconstruction  of  Company. 
AMALGAMATION  OF  QOHLVKm'E^— Shareholders 
—  Dissentients —  Confirmation  —  Estoppel  —  In- 
crease of  Capital— Neio  Shares — Two  Meetings — 
Vol.  IX.— Ch.  3 


AMALGAMATION  OF  COMPANIES— con^muecf. 
25  &  26  Vict.  c.  89,  ss.  12,  50,  51— Judgment  at 
Law.']  By  an  agreement  between  two  companies, 
one  company  was  to  buy  the  business  of  the  other 
company,  the  consideration  to  be  paid  in  shares 
of  the  buying  company,  to  be  issued  to  the  selling 
company  and  divided  amongst  its  shareholders. 
'  Resolutions  approving  of  this  agreement  and  also 
i  authorizing  the  creation  of  the  requisite  new 
shares  (all  the  shares  authorized  by  the  articles 
of  association  having  been  already  issued)  w^ere 
passed  at  one  extraordinary  general  meeting  of 
the  buying  company,  and  were  confirmed  at  a 
second  meeting.    A  large  majority  of  the  share- 
holders of  the  selling  company  assented  to  the 
agreement,  and  applied  for  and  received  what 
purported  to  be  new  shares  of  the  buying  com- 
!  pany.   Certain  dissentient  shareholders,  however, 
filed  a  bill  in  Chancery  and  obtained  a  decision 
from  Giffard,  V.C.,  that  the  agreement  was  void. 
These  shareholders  were  afterwards,  by  way  of 
compromise,  paid  a  sum  of  money  by  the  official 
liquidator  of  the  buying  company,  then  in  liqui- 
dation, and  the  suit  in  Chancery  was  stayed. 
Certain  former  shareholders  of  the  selling  com- 
pany, holders  of  what  purported  to  be  new  shares 
in  the  buying  company,  then  applied  to  be  repaid 
the  money  which  they  had  paid  to  the  buying 
company  for  premium  and  on  calls  upon  their 
shares: — Held,  that  as  the  buying  company  did 
really  acquire  (by  a  title  which,  though  originally 
defective  as  against  the  dissentient  shareholders, 
had  been  in  the  end  confirmed)  the  property  of 
the  selling  company,  and  as  the  shares  were 
issued  hond  fide,  the  holders  of  the  new  shares 
could  not  now  repudiate  them: — Held,  that  the 
directors  of  a  company,  after  a  resolution  to  in- 
crease the  capital  of  a  company  by  the  issue  of 
new  shares  has  been  approved  of  by  two  meet- 
ings, according  to  sects.  50  and  51  of  the  Com- 
panies Act,  1862,  can  proceed  to  issue  the  shares ; 
and  that  it  is  not  necessary,  imder  sect.  12,  to 
liave  the  articles  varied  at  two  meetings  and  the 
issue  of  the  shares  authorized  by  two  other  meet- 
ings.— Order  of  Wicl:ens,  V.C.,  discharged. — The 
buying  company  had  brought  against  one  of  the 
holders  of  new  shares  an  action  to  recover  calls, 
in  which  action  judgment  had  been  given  for  the 
Defendant : — Htld,  that  the  judgment  was  con- 
clusive;  and  that  this  holder  of  "shares  must  be 
repaid  what  he  had  paid  for  premium  and  calls 
0  1 
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AMALGAMATION  OF  COMPANIES— cowimwecZ. 
on  the  shares. — Order  of  James,  L.J.,  affirmed. — 
Hanh  of  Hindustan  v.  Alison  (Law  Kep.  6  0.  P. 
222)  discussed.  In  re  Bane  of  Hindustan, 
China,  and  Japan.  Campbell's  Case.  Hippisley's 
Case.    Alison's  Case         -        -        -  1 

2.  Contributory — Application  for  Shares — 

Acceptance — Confirmation,']  An  arrangement  was 
made  for  an  amalgamation  between  two  companies. 
A  holder  of  half  paid-np  shares  in  the  selling 
company  applied,  according  to  the  terms  of  the 
arrangement,  for  half  paid-up  shares  in  the  buy- 
ing company,  and  received  an  answer  that  shares 
had  been  allotted  to  him,  credited  with  the  pro- 
portionate part  of  the  net  assets  of  the  selling 
company.  His  name  was  placed  on  the  register 
of  shareholders.  He  afterwards  applied  for  the 
certificates  of  his  shares,  but  never  received  them. 
Tlie  buying  company  was  afterwards  wound  up, 
aiul  the  amalgamation  was  decided  to  be  void  : — 
Held,  that  as  the  answer  to  his  letter  of  applica- 
tion contained  fresh  terms,  those  two  letters  did 
not  constitute  a  contract  to  take  shares  ;  and  that 
his  application  for  the  certificates  did  not  amount 
to  an  acceptance  of  the  fi-esh  terms. — Order  of 
Bacon,  V.C.,  refusing  to  put  the  name  of  the 
shareholder  on  the  list  of  contributories,  affirmed. 
In  re  United  Poets  and  General  Insueancb 
Company.  Beck's  Case  -  _  -  392 
ANNUITY — Separation  deed  —  Invalid  marriage 
— Proof  in  bankruptcy  -  -  670 
See  Debt  capable  of  being  estimated. 
ANSWER— Insufficiency  -  69,  364,  376,  762 
See  Discovery.  1—4. 

 Eedemption  suit — Mortgagee's  accounts  69 

See  Discovery.  1. 
APPARENT  -POSSI.SSIO'N—Bcmlcruptcy— Bills  of 
Sale  Act  (17  &  18  Vict.  c.  36),  s.  7—Paclcing  up 
Goods.']  A  mortgagee  under  an  unregistered  bill 
of  sale  of  furniture  and  live  stock  at  a  house, 
sent  two  men  into  the  house  on  tl)e  10th  of  Feb- 
ruary to  take  possession  of  the  goods.  They  re- 
mained in  the  house,  but  allowed  the  debtors  and 
their  family  to  use  the  goods  as  usual  till  the  14th 
of  February.  On  the  11th  of  February  the 
debtors  executed  another  bill  of  sale,  which  com- 
prised substantially  all  their  property,  to  another 
creditor,  to  secure  an  antecedent  debt.  Early  in 
the  morning  of  the  14th  of  February  the  first 
mortgagee  sent  vans  to  the  house,  and  the  men 
in  possession  commenced  to  pack  the  furniture 
and  load  the  vans.  At  Ijalf-past  twelve  o'clock 
on  the  same  day  the  debtors  filed  a  petition  for 
liquidation.  The  furniture  and  live  stock  at  the 
house  were  carried  away  by  the  first  mortgagee 
before  the  evening  : — Held  (reversing  the  decision 
of  the  Chief  Judge  in  Bankruptcy),  that  the  fur- 
niture and  live  stock  were  in  the  apparent  posses- 
sion of  the  debtors  until  the  morning  of  the  14th 
of  February,  within  the  7th  section  of  the  Bills  of 
Sale  Act  (17  &  18  Vict.  c.  36),  but  ceased  to  be 
so  when  the  men  in  possession  began  to  pack  the 
goods  and  put  them  in  the  vans ;  and  that  as  the 
flcbtors  committed  an  act  of  bankruptcy  on  the 
1  Itli  by  the  assignment  of  all  their  property,  the 
first  bill  of  sale  was  void  as  against  the  trustee  in 
llio  liquidation,  and  the  trustee  was  entitled  to 
the  j)rocoeds  of  the  sale.  Fx  parte  Jay.  In  re 
liLLNKIlOBN      -----  697 


APPEAL— Deposit  on— Sequestration       -  101 

See  Sequestration. 
 Inrolment  of  decree     _        -  _  266' 

See  Inrolment  of  Decree.  1. 
 One  of  two  defendants  -        -  -  5611 

See  Securities  for  Bills  of  Exchange. 
 Security  for  costs         _        _  _  755; 

See  Security  for  Costs. 

APPLICATION  FOR  SHARES— Amalgamation  of 
companies  -  -  -  -  392: 
See  Amalgamation  of  Companies.  2. 

APPOINTMENT— New  trustee— Female  trustee 
See  Trustee  Acts.  [720* 

ARTICLES  OF  ASSOCIATION— Alteration  of  spe- 
cial resolution  -  -  -  54. 
See  Surrender  of  Shares. 

ASSETS  —  Bankruptcy  —  Distribution  —  English 
and  Irish  bankruptcies  -  -  74^ 
See  Joint  and  Separate  Adjudications. 

ASSIGNMENT  — All  debtor's  property  — Act  of 
bankruptcy,-        -        -        -  271 
See  Assignment  of  all  Debtor's  Pro- 
perty. 

 Inspectorship  deed — After-acquired  property 

See  Inspectorship  Deed.  [3*3' 

 Lease — Covenant  not  to  assign  —  Consent 

of  original  lessor  -  -  -  729' 
See  Covenant  not  to  assign. 

ASSIGNMENT  OF  ALL  DEBTOR'S  PROPERTY— 

Bankruptcy — Previous  Agreement  to  give  an  As- 
signment on  Demand — Bills  of  Sale  Act — Banli- 
ruptcy  Act,  1869,  s.  6.]  Two  traders,  brothers,, 
obtained  advances  amounting  to  £500  from  their 
father  and  brother  in  various  sums,  and  in  1870, 
on  the  last  advance  of  £250  they  signed  an  agree- 
ment that  they  would,  on  demand,  assign  th& 
lease  of  their  premises  and  their  business,  stock- 
in-trade,  and  book  debts  to  the  creditors,  with  a 
proviso  that  if  tliey  should  repay  the  sums  ad- 
vanced tlie  agreement  should  be  void,  but  if  they 
should  fail  to  do  so  a  valuation  should  be  made, 
and  the  balance,  if  any,  should  be  paid  to  the 
debtors.  At  the  same  time  the  lease  was  de- 
posited with  the  same  creditors  as  a  security  for 
the  due  performance  of  the  agreement.  In  1873 
the  debtors  became  embarrassed,  and  the  creditors 
demanded  the  execution  of  an  assignment  in  pur- 
suance of  the  agreement,  which  was  accordingly 
executed,  and  the  balance  of  the  valuation  of  tlie 
property,  amounting  to  £123,  was  paid  to  the 
debtors.  The  assignment  included  substantially 
the  whole  of  the  debtors'  property,  and  the  cre- 
ditors took  possession  of  it  forthwith.  A  few  days 
afterwards  the  debtors  filed  a  petition  for  liqui- 
dation, and  tlie  trustee  applied  to  have  the  deed 
of  assignment  of  1873  decJared  void: — HeM,  that 
the  agreement  of  1870  became  a  binding  security 
on  demand  being  made,  and  that  the  assignment 
of  1873,  being  based  upon  it,  was  valid.  Ex 
parte  Izard.    In  re  Cook    -        -        -  271 

ATTACHMENT — Property  abroad  — Windin g-u p 
in  England  -  -  -  -  557 
See  Foreign  Judgment. 

I  AUTHOR— Copyright— Extension  of  term  5ia 
'  See  PiwLONGATiON  OF  Copyright. 
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AUTHORITY  OF  DIRECTOnS—Delegated  Power 
— Purchase  of  Shares — Manager — Notice — Execu- 
tion of  Transfer.']  The  directors  of  a  company 
having  under  the  articles  of  association  power  to 
buy  shares  in  the  company  and  to  appoint  a  mana- 
ger, appointed  a  manager.  A  shareholder  agreed 
with  the  manager  for  the  sale  to  the  company  of 
his  shares,  and  executed  a  transfer  of  his  shares 
to  two  directors  who  were  trustees  for  the  com- 
pany. The  transfer  was  not  executed  by  the  two 
directors,  but  was  registered  : — Held,  that  the 
directors  had  no  authority  to  delegate  to  a  man- 
ager the  power  to  buy  shares : — Held,  on  the  facts, 
that  the  directors  had  not  delegated  that  power, 
or  ratified  the  transaction  with  the  shareliolder  : — 
Held,  that  the  directors  were  not  considered  to 
have  such  knowledge  of  the  books  of  the  company 
as  to  be  affected  with  knowledge  of  the  transac- 
tion : — Held,  that  the  transfer  was  invalid,  and 
that  the  shareholder  was  a  contributory. — Deci- 
sion of  the  Yice-Ohancellor  of  the  County  Pala- 
tine of  Lancaster  affirmed.  In  re  County  Pala- 
tine Loan  and  Discount  Company.  Cart- 
mell's  Case  -----  691 
AUTHORITY  OF  PARTNER— JB^7^s  of  Exchange 
— Liahility  of  Firm.']  Four  firms,  F.  &  Co.,  M.  & 
Co.,  M.  &  L.,  and  A.  &  Co.,  associated  themselves 
in  a  trading  adventure,  under  an  agreement  which 
provided  "that  the  finance  of  the  business  be 
carried  on  by  acceptances  of  the  several  parties 
interested  as  may  from  time  to  time  be  arranged." 
The  association  was  not  registered,  nor  was  its 
existence  made  known  to  the  world,  though  it 
was  known  as  the  A.  F.  Company  among  its  mem- 
bers. The  adventure  had,  before  the  association 
was  formed,  been  carried  on  by  F.  &  Co.,  in  whose 
name  it  continued  to  be  carried  on.  An  order 
having  been  made  for  winding  up  the  association, 
an  application  was  made  to  prove  on  ten  bills  of 
exchange,  drawn  by  ill.  &  Co.  for  the  purposes  of 
the  adventure,  and  accepted  some  by  F.  &  Co., 
some  by  M.  &  L.,  and  some  by  A.  &  Co.  : — Held 
(reversing  the  decision  of  Malins,  V.C.),  that  the 
proof  could  not  be  admitted,  for  that  the  bills 
bound  only  the  individual  firms  by  which  they 
were  drawn  and  accepted.  In  re  Adansonia 
FiBEE  Company.    Miles'  Claim   -        -  635 


BANKER— "  Marginal  notes  " 

See  Oeder  and  Disposition.  1. 
BANKRUPTCY  —  Act  of  —  Assignment 

debtor's  property 

See  Assignment  op  all  Debtor 

PERTY. 

 Act  of — Execution       -        -  - 

See  Execution  Creditor.  3. 
 Act  of — Notice  to  sheriff 

See  Execution  Creditor.  2. 
 Appeal — Fresh  evidence 

See  Ke-hearing  in  Bankruptcy. 
 Appeal — Objection  not  taken  below  - 

See  Notice  op  Dishonour. 
 Bill  of  sale — Apparent  possession 

See  Apparent  Possession. 
 Costs  of  trustee  -        -        -  - 

See  Trustee  in  Bankruptcy. 
 Creditor  holding  security 

See  Creditor  holding  Security. 
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BANKRUPTCY— con^mwecZ. 

 Creditor  holding  security — Deposit  of  Eng- 
lish title  deeds  with  German  firm  722 
See  Deposit  of  Deeds. 

 Debtor's  summons     133,  298,  313,  324,  617 

See  Debtor's  Summons.  1—5. 

 Discharge — Kefusal  of  creditors  to  grant 

See  Discharge  in  Bankruptcy.  [716 

 Disclaimer  by  trustee  -        -        -  586 

See  Disclaimer  in  Bankruptcy. 

 Double  proof — Ex  parte  Waring       -  661 

See  Securities  for  Bills  op  Exchange. 

 Execution  creditor      -    301,  409,  432,  609 

See  Execution  Creditor.  1 — 4. 

  Evidence  of  trading — Appeal  -  591 

See  Notice  op  Dishonour. 

 Fraudulent  preference  -        -       595,  752 

See  Fraudulent  Preference.    1,  2. 

 Husband  and  wife  in  partnership      -  508 

See  Joint  and  Separate  Estates.  1. 

 Injunction         -        -        -        -  673 

See  Injunction  in  Bankruptcy. 

 Irish       -----  74 

See  Joint  and  Separate  Adjudications. 

 Joint  and  separate       -        -        -  74 

See  Joint  and  Separate  Adjudications. 

 Joint  and  separate  estates         —    508,  572 

See  Joint  and  Separate  Estates.  1,  2. 

 Jurisdiction— Partnership    wound    up  in 

Chancery     -        -  -  192 

See  Bankruptcy  Jurisdiction. 

 Liquidation  by  arrangement — Costs  -  144 

See  Costs  op  Liquidation. 

 Liquidation  by  arrangement — Kemoval  of 

trustee — Committee  of  inspection  506 
See  Trustee  in  Liquidation. 

 Married  woman  -        -        -  307 

See  Bankruptcy  op  Married  Woman. 

 Meeting  of  creditors — Eesolution  for  com- 
position— Motives  of  kindness  -  290 
See  Meeting  op  Creditors.  1. 

 Meeting  of  creditors — Eesolution  for  liqui- 
dation— Eesolution  partly  idtrd  vires  683 
See  Meeting  op  Creditors.-  2. 

 Mutual  credits  -        -        -        -  293 

See  Mutual  Credits. 

 Order  and  disposition        -     383,  602,  621 

See  Order  and  Disposition.    1 — 3. 

 Proof — Bills  of  exchange — Accommodation 

bills  -----  686 
See  Cross  Acceptances. 

 Proof — Debt  capable  of  being  estimated 

[670 

See  Debt  capable  of  being  estimated. 
 Proof  against  co-partner — Devastavit  626 

See  Proof  against  Co-partner. 
 Ee-hearing    -        -        -    127,  304,  667 

See  Ee-hearing  in  Bankruptcy.  1 — 3. 
 Resolution    for   composition — Invalidity — 

Motives  of  kindness         -        -  290 

See  Meeting  op  Creditors.  1. 
j  Eesolution  for  liquidation — Invalidity  583 

See  Meeting  of  Creditors.  2. 
BANKRUPTCY     JURISDICTION  —  Partnership 
wound  tip  in  Chancery — Order  for  Sale  of  Part- 
0  2  1 
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BANKRUPTCY  JJIBISDICTIOII— continued, 
nersliip  Business — Bankruptcy  Act,  ]861,  s.  187 — 
Bankruptcy  Act,  1869,  s.  72 — Alleged  Misconduct 
of  Assignee — Bill  hy  Purchaser  offering  to  give  up 
Ms  Purchase  on  being  repaid  his  Purchase-money 
and  Interest.']  One  of  the  partners  in  a  distillery 
business  filed  a  bill  in  Chancery  against  his  co- 
partners for  the  dissolution  of  the  partnership, 
and  a  decree  was  made  for  a  dissolution,  and 
afterwards  an  order  was  made  for  a  sale  of  the 
business  and  property  as  a  going  concern  by 
public  auction.  During  the  progress  of  the  suit 
the  Plaintiff  became  bankrupt,  and  the  creditors' 
assignee  sold  the  bankrupt's  interest  in  the  part- 
nership property  to  his  co-partners,  and  procured 
an  order  of  the  Court  of  Chancery  sanctioning 
the  sale.  The  co-partners  then  sold  the  whole 
business  to  a  purchaser,  and  the  creditors  were 
paid  20s.  in  the  pound  out  of  the  purchase-money. 
New  assignees  were  afterwards  appointed,  who 
obtained  an  order  in  the  Court  of  Bankruptcy,  at 
the  instance  of  the  bankrupt,  to  set  aside  the  sales 
as  being  made  collusively,  and  at  an  undervalue  : 
— Held,  on  appeal  (reversing  the  order  of  the 
Chief  Judge),  that  there  was  no  breach  of  trust 
on  the  part  of  the  assignee  in  selling  the  share  of 
the  bankrupt  partner  by  private  contract,  and 
that  there  was  no  proof  of  collusion  in  obtaining 
the  order  for  sale ;  but  it  appearing  to  the  Court 
that  the  valuation  of  the  property  for  the  purpose 
of  the  sale  had  in  some  respects  been  made  on  an 
erroneous  principle,  a  reference  was  directed  as  to 
the  true  value  of  the  property,  the  purchaser  con- 
senting to  pay  any  excess  which  might  be  found 
due  from  him  on  such  reference  : — Held,  also,  that 
the  137th  section  of  the  Bankruptcy  Act,  1861, 
does  not  apply  to  a  sale  of  a  bankrupt's  interest 
in  a  partnership  of  which  some  of  the  partners 
are  solvent  : — Held,  also,  that  tlie  72nd  section  of 
the  Bankruptcy  Act,  1869,  does  not  enable  the 
Court  of  Bankruptcy  to  draw  within  its  jurisdic- 
tion property  or  the  owners  of  property  not  vested 
in  the  trustee,  and  not  originally  subject  to  the 
administration  in  bankruptcy  ;  and  a  fortiori  does 
not  authorize  that  Court  to  work  out  a  decree 
which  has  been  made  in  Chancery  against  such 
persons.  In  re  Motion.  Maule  v.  Davis  192 
BANKRUPTCY  OF  MARRIED  VfOHLKS— Married 
Woman's  Property  Act  (33  &  34  Vict.  c.  93),  s.  12 
— Separate  Estate  —  Debt  before  Marriage.]  A 
married  woman  was  sued  at  law  by  a  creditor  for 
a  debt  contracted  by  her  before  l)er  marriage, 
which  took  place  in  1872,  and  a  judgment  was 
obtained  against  her.  The  creditor  then  sued  out 
a  debtor's  summons,  and,  the  debt  not  being  satis- 
fied, filed  a  petition  for  adjudication  of  bank- 
ruptcy against  her.  She  had  no  separate  pro- 
perty: — Held,  that  the  married  woman  could  not 
be  adjudicated  a  bankrupt. — Per  Mdlislu  L.J. : — 
"Whether  a  m;irricd  woman  can  be  made  a  l)ardc- 
rupt  if  she  lias  separate  property — Quxrc,  Ex 
ptarte  Holland.  In  re  Heneagk  -  -  307 
BENEFIT  SOCIETY— Mutual  insurance  -  495 
See  Mutual  Insurance  Society. 

BEQUEST— Executory— Dying  without  issue  651 
See  Dying  without  Issue. 

BILL -Dismi s  al — Neglect  to  file  affidavit  of 
documents  -  -  -  -  569 
See  Pkoduction  of  Documents. 


BILL  OF  EXCHANGE -- Bankers —"  Marginal 
notes  " — Order  and  disposition  -  383 
See  Oedee  and  Disposition.  1. 

 Foreign— Protest  by  notary — Notice  of  dis- 
honour _  _  _  _  591 
See  Notice  op  Dishonoue. 

 Partnership — Authority  to  accept    -  635 

See  Authoeity  op  Paetnee. 

 Securities  for    -        -        -        -  '561 

See  Secueities  foe  Bills  of  Exchange. 

 Sent  by  post — Rules  of  French  post-olfice 

See  Bill  sent  by  Post.  [27 

BILL  OF  SALE— Agreement  to  give— Act  of  bank- 
ruptcy -  -  -  -  271 
See  Assignment  op  all  Debtoe's  Peo- 

FEETY. 

 Apparent  possession^ — Packing  up  goods  697 

See  Appaeent  Possession. 

 Registration      -        -        -        -  676 

See  Registeatton  of  Bill  of  Sale. 
BILL  SENT  BY  "SO^T— Bankruptcy— Bill  of  Ex- 
change— Indor^ment — Property  in  Letter — Bales 
of  French  Post  Office— Becovery  of  Letter  by  Sender 
— Bevocation  of  Delivery — MistaJie.]  The  rules  of 
the  French  Post  Office  permit  a  person  who  has 
posted  a  letter  to  recover  it  at  any  time  before  it 
is  despatched  from  the  office  where  it  is  posted  on 
complying  with  certain  forms.  Therefore,  where 
a  letter  containing  bills  of  exchange,  indorsed  to 
the  person  to  whom  the  letter  was  addressed,  was 
posted  in  a  French  post  office : — Held,  that  the 
property  in  the  bills  did  not  pass  to  the  indorsee 
till  the  letter  had  left  the  office  where  it  was 
posted. — C,  a  banker  at  Lyons,  having  received 
from  D.  a  bill  drawn  on  a  firm  in  Milan,  posted  a 
letter  addressed  to  D.  in  England,  inclosing  five 
bills  of  exchange  indorsed  ito  him.  Before  the 
mail  left  Lyons,  C.  received  a  telegram  from  D.'s 
agent  at  Milan,  stating  that  the  drawee  of  the 
bill  refused  to  accept  it,  and  telling  him  not  to 
send  any  remittance  to  D.  C.  accordingly  applied 
to  the  post  office  for  a  return  of  the  letter  con- 
taining the  five  bills ;  but  through  a  mistake  of 
his  clerk  the  letter  was  not  returned  to  him,  but 
was  despatched  to  England  and  delivered  to  D., 
who  soon  afterwards  filed  a  petition  for  liquida- 
tion : — Held,  that  as  C.  had  shewn  an  intention 
of  recalling  the  letter  before  it  left  Lyons,  which 
had  only  been  frustrated  by  a  mistake  of  his  clerk, 
the  property  in  the  bills  did  not  pass  to  the  in- 
dorsee, and  that  they  must  be  given  up  to  C. : — 
Held,  also,  by  Mellish,  L.J.,  that  even  if  the  pro- 
perty in  the  bills  had  passed  where  the  letter  was 
posted,  the  delivery  of  the  bills  was  revoked  by 
both  parties,  and  that  the  fact  of  their  not  actually 
getting  back  into  the  manual  possession  of  the 
indorser  through  a  mistake  of  the  clerk  made  no 
difference.  Ex  parte  Cote.  In  re  Deveze  27 
BISHOP— Commission  of  inquiry — Church  Dis- 
cipline Act  -  -  -  -  138 
See  Commission  of  Inquiry-. 
BLANK  IN  AGREEMENT— Names  of  parties  336 

See  Joint  Conteact. 
BOMBAY  CIVIL  SERVICE  FUND    -        -  495 

See  Mutual  Insueance  Society. 
BONDED  WAREHOUSE— Reputed  ownership- 
Bankruptcy  -        -        -        -  602 
See  Oedee  and  Disposition.  2. 
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BROKER'S  COMMISSION  —  A  gent  —  Commission 
from  other  side — Charges — Insurance — Negligence 
— Remedy  at  Law,']  A  marine  insurance  company 
in  New  Yorlc  appointed  a  lirm  of  rnei  chants  in 
London  their  agents  for  settling  claims  in  England 
and  for  effecting  re-insurances.  For  settling  the 
claims  the  agents  were  to  receive  a  fixed  per- 
centnge,  but  nothing  was  provided  as  to  remunera- 
tion for  re-insuring.  According  to  the  custom  as 
between  underwriters  and  brokers,  the  agents 
•were  allowed  by  the  underwriters  5  per  cent,  on 
each  re-assurance;  and  also  at  the  end  of  the 
year,  on  the  general  balance  between  the  under- 
writer and  the  broker,- 12  per  cent,  on  the  profits 
of  the  year,  if  there  were  protits.  The  firm  in 
London  were  in  the  habit  of  receiving  both  these 
percentages,  but  only  the  5  per  cent,  was  men- 
tioned in  their  accounts  sent  to  the  insurance 
company.  The  company  discovered  this  in  1866, 
but  made  no  objection  to  it  until  1868.  In  1869 
the  company  filed  a  bill  against  the  firm  in  London 
for  an  account  in  which  the  12  per  cent,  should 
be  accounted  for ;  claiming  also  repayment  of 
certain  sums  as  interest ;  and  praying  that  the 
firm  in  London  might  in  the  account  be  held 
liable  for  neglect  in  not  re-insuring  a  certain 
vessel  :—IIeld,  that  under  the  circumstances 
the  firm  in  London  were  entitled  to  retain 
the  12  per  cent,  received  by  them  as  remunera- 
tion ;  and  were  also  entitled  to  the  interest 
charged  by  them  : — Held,  further,  that  the  loss 
sustained  by  the  alleged  neglect  of  the  firm  in 
London  could  only  be  recovered  at  law;  and  that 
the  bill  must  therefore  be  dismissed. — Decree  of 
Bacon,  V.O.,  reversed.  Great  Westeen  Insur- 
ance Company  v.  Cunliffe  -  -  -  525 
BUILDING — Completion  of— Mandatory  injunc- 
tion -  -  -  -  214,  n.  j 
See  Mandatory  Injunction.   2.  | 

 Farm-house— Proceeds  of  sale  of  timber — 

Settled  Estates  Act  -        -  681 

See  Settled  Estates  Act.  j 

 Eectory — Proceeds  of   sale  under  Lands  ] 

Clauses  Act  _        _        _     684  j 

See  Eeinvestment  of  Purchase-monek 

CAIRNS'  ACT  (21  &  22  Vict.  c.  27)— Mandatory 
injunction — Damages  -  -  212 
See  Damages  under  Cairns'  Act. 

CALLS — Arrears  of — Transfer  of  sbares  -  257 
See  Transfer  of  Shares. 

CANAL— Company— Use  of  water — Sale  of  water 
See  Diversion  op  Water.  [4.51 

CASES— Ahercorn's  Case  (4  D.  F.  &  J.  78)  ex- 
plained -  -  -  -  102 
See  Qualification  of  Director. 

 Ambler  v.  Bolton  (Law  Kep.  14  Eq.  -127)  dis- 
tinguished -  -  -  _  336 
See  Joint  Contract. 

 Baidi  of  Hindustan  v.  Alison  (Law  Eep. 

G  C.  P.  222)  discussed  -  _  i 
See  Amalgamation  of  Companies.  1. 

 Blcdwell  V.  Edwards  (Cro.  Eliz.  509)  con- 
sidered -  -  _  _  147 
See  Illegitimate  Children. 

 Carter  v.  Carter  (Law  Kep.  8  Eq.  551)  np- 

proved  -  -  -  _  '  97 
See  Covenant  to  settle.  i 


•  Daglish,  Ex  parte  (Law  Pep.  8  Ch.  1072) 
distil]  guislied        _        _        _  576 

See  PtEGISTRATION  OF  BiLL  OF  SaLE. 

Deere  v.  Guest  (1  My.  &  Cr.  516)  considered 
See  Mandatory  Injunction.    1.  [221 

Dicliinson  v.  Dilht-yn  (Law  liep.  8  Eq.  546) 
approved  -  -  -  -  97 
See  Covenant  to  settle. 

Burell  V.  Pr'dchard  (Law  liep.  1  Ch.  244) 
explained  -  -  -  -  212 
See  Damages  under  Cairns'  Act. 

Edwards  v.  Edwards  (15  Beav.  357)  approved 

[45 

See  Death  coupled  with  a  Contingency. 

Hill  V.  Crooh  (Law  Eep.  6  H.  L.  265)  con- 
sidered _  _  _  _  147 
See  Illegitimate  Children. 

Holt  V.  Sindrey  (Law  Eep.  7  Eq.  170)  con- 
sidered -  -  -  -  147 
See  Illegitimate  Children. 

Hoicarth  v.  Mills  '  Law  Eep.  2  Eq.  389)  con- 
sidered -  -  -  -  147 
See  Illegitimate  Children. 

James  v.  Lichfield  (Law  Eep.  9  Eq.  51)  con- 
sidered -  -  -  -  447 
See  ISJoTiCE  of  Tenant's  Interest. 

Leeke's  Case  (Law  Eep.  6  Ch.  469)  explained 
See  Qualification  op  Director.  [102 

Lingard  v.  Messiter  (I  B.  &  C.  308)  followed 
See  Order  and  Disposition.    3,  [621 

Lingham  v.  Biggs  (1  B.  &  P.  82)  followed 
See  Order  and  Disposition.   3.  [621 

Lowndes  v.  Bettle  (33  L.J.  (Ch.)  451)  followed 
See  Waste.  [116 

Macredie,  Ex  parte  (Law  Eep.  8  Ch.  535) 
considered  -  _  -  _  686 
See  Cross  Acceptances. 

Metham  v.  Earl  of  Devon  (1  P.  Wms.  529) 
considered  -  -  -  147 
See  Illegitimate  Children. 

Morley,  Ex  parte  (Law  Eep.  8  Ch.  572)  dis-  . 
tinguished  -        -        -        -  572 
See  Joint  and  Separate  Estates.  2. 

Bratt  v.  Mathew  (22  Beav.  328)  considered 
See  Illegitimate  Children.  [147 

Bex  V.  Bussell  (6  B.  &  C.  566)  disapproved 
See  Obstruction  of  Navigation.  [423 

Slater  v.  Binder  (Law  Eep.  6  Ex.  228)  con- 
sidered -  -  -  -  432 
See  Execution  Creditor.  3. 

Smart  Ex  parte  (Law  Eep.  8  Ch.  220)  dis- 
tinguished -  -  -  _  561 
See  Securities  for  Bills  of  Exchange. 

Steven  v.  Van  Voorst  (17  Beav.  305)  over- 
ruled -  _  _  _  97 
See  Covenant  to  settle. 

Waring,  Ex  parte  (19  Yes.  345)  considered 

[561 

See  Securities  for  Bii  ls  of  Exchange. 

Watlins,  Ex  parte  (Law  Eep.  8  Ch.  520) 
followed  -  '  -  -  -  602 
See  Order  and  Disposition.  2. 

Watkins,  Ex  parte  (Law  Eep.  8  Ch.  520) 
distinguished  -  _  _  621 
See  Order  and  Disposition.  3. 
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CASES— continued. 

  Wills  V.  Bourne  (Law  Eep.  16  Eq.  487)  fol- 
lowed _  _  _  _  316 
See  Marshalling. 

CERTIFICATE— Paid-up  shares  -  -  554. 
See  Contract  for  paid-up  Shares. 

CHARGE— Solicitor— Property  received  -  654 
See  Solicitor's  Lien. 

CHARITY— Mortmain— Marshalling  -  316 
See  Marshalling. 

CHILD — En  ventre  sa  mere  -  -  -  147 
See  Illegitimate  Children. 

CHURCH  DISCIPLINE  ACT— Commission  of  in- 
quiry _  _  _  «  138 
See  Commission  of  Inquiry. 

CIVIL  SERVICE  FUND— Eight  of  widow  of  mem- 
ber   -        -        -        -        -  495 

See  Mutual  Insurance  Society. 
CLERGY — Church  Discipline  Act — Commission 

of  inquiry     -        -        -        -  138 

See  Commission  of  Inquiry. 
CODICIL— Explaining  will   -        -        -  651 

See  Dying  without  Issue. 
COMMISSION— Broker        -        -        -  625 

See  Broker's  Commission. 

COMMISSION  OF  INQUIRY— CAwrc/i  Discipline 
Act  (3  (fc  4  Vict,  c,  86)—Clerh  in  Holy  Orders- 
Status  of  Applicant — Bishop.']  The  bishop  is  not, 
before  issuing  a  commission  of  inquiry  into  charges 
against  a  clerk  in  lioly  orders,  obliged  to  hear  ob- 
jections against  the  person  who  has  made  the 
application  to  the  bishop. — Quaere,  whether  the 
bishop  has  a  discretion,  on  account  of  the  character 
of  the  promoter,  to  refuse  to  issue  a  commission 
of  inquiry. — Order  of  Bacon,  V.C.,  affirmed.  Ex 
parte  Edwards         _        _        _        _  133 

COMMISSIONERS  FOR  REDUCTION  OF  NA- 
TIONAL DEBT— Grant  of  Life  Annuities— 10 
Geo.  4,  c.  24 — Misrepresentation  as  to  Age — Con- 
tract void-  ah  initio — Power  of  Commissioners  to 
rectify  Contract.']  In  1843  a  grant  of  an  annuity 
was  made  by  the  Commissioners  for  the  Reduction 
of  the  National  Debt,  under  the  10  Geo.  4,  c.  24, 
to  a  life  assurance  company  on  the  life  of  C,  who 
was  certified  by  the  companj^  to  be  of  the  age  of 
sixty-four  years.  After  the  death  of  C.  in  1869, 
it  was  discovered  that  a  misrepresentation  of  his 
age  had  been  made  by  the  company: — Held 
(affirming  the  decision  of  Hall,  V.C.),  that  the 
Commissioners  were  entitled  to  have  the  contract 
declared  void  ah  initio,  although  the  misrepresen- 
tation was  not  intentional ;  nnd  the  money  paid 
on  both  sides  was  ordered  to  be  repaid  witii  simple 
interest  at  4  per  cent.  The  statute  10  Geo.  4,  c. 
24,  contained  a  clause  empowering  the  Commis- 
sioners to  rectify  any  contract  in  cnse  of  the  dis- 
covery of  an  accidental  error  : — Held,  that  this 
clause  was  not  compulsory,  and  that  the  Court 
Ijjid  no  jurisdiction  to  interfere  with  the  discretion 
of  the  Commissioners  if  they  declined  to  exercise 
their  power  of  rectification,  and  claimed  to  have 
tlie  contract  set  aside.  Atcorney-General  v. 
Ray  397 
COMMITTEE  OF  INSPECTION  —  Liquidator — 
Removal  -  _  _  _  5O6 
See  Trustee  in  Liquidation. 


COMPANY— Amalgamation  of       -  1,  392 

See  Amalgamation  of  Companies.  1,  2. 

 Directors — Authority  of        -        -  691 

See  Authority  of  Directors. 

 Dissolved — Bill  against        -        -  488 

See  Misjoinder. 

  Increase  of  capital — Special  meetings  1 

See  Amalgamation  op  CoMrANiES.  1. 

  Majority  of  shareholders — Power  to  bind 

minority  -  _  _  _  350 
See  Majority  op  Shareholders. 

 Paid-up  shares  -        -        -        _  554 

See  Contract  foe  paid-up  Shares. 

 Paid-up    shares  —  Payment    by  money's 

worth  -        _        _        _  355 

See  Payment  for  Shares  by  Money's 
Worth. 

 Property  abroad — Winding-up         -  657 

See  Foreign  Judgment. 
 Public  officer — Debtor's  summons — Affi- 
davit _        _        _       298,  324 

See  Debtor's  Summons.   2,  4. 
 Qualification  of  director        -        -  102 

See  Qualification  op  Director. 
 Reconstruction  of       -        -        -  358 

See  Reconstruction  of  Company. 
 Rectification  of  register         -        -  664 

See  Rectification  op  Register, 
 Reduction  of  capital — Special  meetings  11,  n. 

See  Reduction  op  Capital  op  Company. 
 Subscriber  of  memorandum    -        -  60 

See  Subscriber  of  Memorandum. 
 Surrender  of  shares     -        -        -  54 

See  Surrender  op  Shares. 
 Transfer  of  shares       -        -        -  257 

See  Transfer  of  Shares. 
 Transfer  to  infant  —  Father  buying  in  his 

son's  name  -        -        -        -  414 

See  Infant  Transferee. 
 Winding-up — Costs  of  official  liquidator 

See  Official  Liquidator.  2.  [553 

COMPENSATION  UNDER  ELEMENTARY  EDU- 
CATION ACT,  ISHO— School  Board— Building— 
Injuriously  affected — 33  &  34  Vict.  c.  75,  ss.  19, 
20.]    A  School  Board,  taking  lands  under  the 
Elementary  Education  Act,  1870,  need  not  give 
notice  to  treat  to  the  owners  of  easements  over  the 
land  taken  ;  but  compensation  in  respect  of  such 
easements  is  to  be  given  as  for  land  injuriously 
affected. — Decision   of  Ilalins,   V.C.,  reversed. 
Clark  v.  School  Board  for  London       -  120 
COMPLETION  OF  BUILDING  —  Mandatory  in- 
junction     -        _        -        214,  n. 
'See  Mandatory  Injunction.  2. 
COMPOSITION  WITH  CREDITORS  —  Clause  in- 
serted in  resolution  for  liquidation  583 
See  Meeting  op  Creditors.  2. 

  Motive  of  kindness  towards  debtor  -  290 

See  Meeting  op  Creditors.  1. 
COMPROMISE— Action  by  infant    -        -  414 

See  Infant  Transferee. 
CONCURRENT  SUITS  —  Practice  —  Transfer  of 
Cause.]  The  trustees  of  a  marriage  settlement  filed 
a  bill  to  have  the  trusts  carried  into  execution,  and 
marked  the  cause  for  Malins,  V.O.    A  few  weeks 
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CONCURRENT  SJJITS— continued. 
ifterwards  the  husband  and  wife  filed  a  bill  to 
have  the  settlement  set  aside,  or  rectified  in  a 
way  which  would  give  the  wife  entire  control  over 
the  fund.  This  cause  was  marked  for  the  Master 
of  the  Rolls.  The  trustees  applied  to  have  the 
i^econd  cause  transferred  to  the  Court  o(  Malms, 
V.C. : — Held,  that  the  second  bill  ought  to  have 
been  filed  in  the  same  Court  as  the  first,  and  that 
the  Pluintitis  in  the  second  cause  must  pay  tlie 
costs  of  the  application  to  have  it  transferred  to 
the  Vice-Cliancellor,  and  that  regard  could  not  be 
liad  to  the  circumstance  that  the  arrear  of  causes 
before  the  Vice-Chancellor  was  very  heavy. 
Sayers  v.  Corrib.   Corrie  v.  Savers.      -  52 

2.   Practice — Transfer  of  Cause — Costs.'] 

As  a  general  rule  a  suit  instituted  in  one  branch 
of  the  Court  when  a  suit  as  to  the  same  matter  is 
pending  in  another  branch  will  be  tansferred  to 
the  latter,  and  the  Plaintiff  in  the  second  suit  will 
liave  to  pay  the  costs  of  the  transfer.  But  the 
Plaintiff  in  the  first  suit  ought,  before  giving 
notice  of  motion  for  transfer,  to  ask  the  Plaintiff 
in  the  second  suit  for  his  consent  to  the  applica- 
tion ;  and  if  the  Plaintiff  in  the  first  suit  neglects 
to  do  so  he  may  have  to  pay  the  costs  of  the 
.application.    Lyall  v.  Weldhen   -        -  287 

CONDITION— Void— Unlawful  cohabitation  670 

See  Debt  capable  of  being  estimated. 
CONFLICT  OF  LAWS— Deposit  of  English  deeds 

with  German  firm   -        -        -  722 

See  Deposit  op  Deeds. 
CONSENT — Lessor — Assignment  or  underlease  729 

See  Covenant  not  to  assign. 
CONSERVATORS  OF  RIVER— Duty  of     -  423 

See  Obstruction  of  Navigation. 
CONS.  ORD.  XXin.  r.  28      -        -        -  269 

See  Inrolment  op  Decree.  2. 

CONSTRUCTIVE  HOTIC'E—Occuimtion— Partner- 
-ship — Tenants  in  Common.']  C.  and  JB.,  tenants 
in  common  in  fee,  in  equal  shares,  of  a  messuage 
and  premises,  entered  into  partnership,  and  it  was 
^igreed  by  the  articles  that  this  property  should 
be  partnership  assets ;  and  it  became  tlie  place 
where  the  business  of  the  firm  was  carried  on. 
After  this  B.  made  a  legal  mortgage  in  fee  of  one 
moiety  to  secure  his  private  debt  to  a  person  who 
■knew  that  the  property  was  the  place  of  business 
of  the  firm.  Some  years  afterwards  B.  absconded, 
:and  C.  was  obliged  to  pay  the  debts  of  the  firm, 
all  of  which  had  been  contracted  since  the  mort- 
gage, and  a  large  balance  thus  became  due  to 
Mm  : — Held,  that  as  the  mortgagee,  when  he  took 
his  security,  knew  that  the  firm  was  in  possession 
of  the  property,  he  had  constructive  notice  of  the 
title  of  the  partnership,  and  that  his  claim  must 
be  postponed  to  that  of  C. ;  and  that  the  circum- 
stance of  the  debts  paid  by  C.  having  been  in- 
curred since  the  mortgage  did  not  aftect  the  case. 
Cavander  v.  Bulteel        -        -        -  79 

CONSTRUCTIVE  TRUSTEE— i?reac7i  of  Tnist— 
Complicity  in  Breach  of  T rust — Solicitor,  Liahiliti/ 
of — Appointment  of  sole  Trustee  xclio  misapplies 
Funds —  Costs,  adding  Defendants  for.]  A  stranger 
who  acts  as  the  agent  of  a  trustee  in  a  transaction 
legally  within  his  power,  but  which  leads  to  a 
breach  of  trust,  is  not  to  be  held  responsible  as  a 


CONSTRUCTIVE  TRTJaTEE— continued. 
constructive  trustee  unless  some  of  the  property 
passes  into  his  hands,  or  unless  he  is  cogniziiiit  of 
a  dishonest  design  on  the  part  of  the  trustee. 
The  Court  discourages  the  practice  of  making 
solicitors  or  other  agents  who  are  not  primarily 
liable  for  the  loss  of  property,  and  who  ought  to 
be  made  witnesses.  Defendants  to  a  suit  for  the 
purpose  of  charging  them  with  costs.  ^1.,  the 
surviving  trustee  of  a  fund,  one  moiety  of  which, 
was  settled  upon  his  wife  and  children,  and  the 
other  moiety  upon  the  wife  and  children  of  B.,  in 
exercise  of  a  power  in  the  settlement,  appointed 
B.  sole  trustee  of  half  the  fund,  taking  an  indem- 
nity from  him,  and  retained  the  other  half  in  his 
own  name.  B.  sold  out  and  misapplied  the  moiety 
of  the  fund  transferred  to  him,  and  became  bank- 
rupt. A.'s  solicitor  advised  him  against  the 
appointment  of  B.  as  sole  trustee,  but  prepared 
the  deeds  of  appointment  and  indemnity,  and 
introduced  him  to  a  broker  for  the  purpose  of 
selling  out  some  of  the  stock  to  pay  some  costs 
to  which  it  was  liable,  and  the  same  broker  after- 
wards transferred  a  moiety  of  the  residue  to  B. 
B.  employed  another  solicitor,  who  warned  B.'s 
wife  of  the  risk  attending  the  proposed  transaction, 
but  settled  the  deed  of  indemnity  on  her  behalf: — 
Held  (affirming  the  decision  of  Wickens,  V.C),  in 
a  suit  by  B.'s  children,  seeking  to  make  A.  and 
the  two  solicitors  responsible  for  the  fund  which 
was  lost,  that  as  neither  of  the  solicitors  had  any 
knowledge  of,  or  any  reason  to  suspect,  a  dishonest 
design  in  the  transaction,  and  as  the  fund  had  not 
passed  into  their  hands,  the  bill  must  be  dismissed 
against  them  both  with  costs.  Barnes  v.  Addy.  244 

CONTINUOUS  ACTS— Specific  performance— Use 
of  standing  signals  -        -  331 

See  Specific  Performance— Continuous 
Acts. 

CONTRACT — Counts  in,.joined  with  counts  in  tort 
— Action  against  liquidating  debtor  673 
See  Injunction  in  Bankruptcy. 

 Joint— Death  of  one  contractor       -  336 

See  Joint  Contract. 

 Paid-up  shares  -        -        -        -  554 

See  Contract  for  paid-up  Shares. 
 Personal — Enforced  against  trustee  in  bank- 
ruptcy       -        -        -        -  723 
See  Deposit  of  Deeds. 

 Void  ah  initio— Policy  of  assurance — ^]Mis- 

representation  -  _  _  397 
See  Commissioners  for  Eeduction  of 
National  Debt. 
CONTRACT  FOR  PAID-UP  SHARES— Ii?sue  of 
Shares— Certificate— Companies  Act.  1867  (30 
31  Vict.  c.  131),  8.  25.]  A  company  agreed  to 
purchase  property  for  paid-up  shares,  and  accoid- 
ingly  the  directors  passed  a  resolution  to  allot  a 
corresponding  number  of  shares  to  the  vendors 
and  their  nominees.  Two  months  afterwartls, 
the  agreement  between  the  vendors  and  the 
company  was  filed  with  the  Eegi^trar  of  Joint 
Stock  Companies.  One  of  the  nominees  had  sold 
twenty  of  the  shares,  and  the  transfer  was  regis- 
tered three  days  before  the  agreement  had  been 
filed,  but  no  certificate  as  to  these  shares  vxs 
issued  nntil  a  fortnight  afterwards : — Held,  that 
the  shares  were  not  issued  within  the  meaning  of 
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CONTSACT  rOR  PAID-UP  SHARES— conimwecZ. 
the  Companies  Act,  1867  (30  &  31  Yict.  c.  131), 
s.  25,  until  the  certificate  was  issued,  and  that 
they  were  paid-up  shares  in  the  hands  of  the 
purchaser. — Order  of  Bacon,  V.C.,  affirmed.  Jn 
re  Imperial  Kubber  Company.  Bush's  Case  554: 
CONTRACTOR— Eailway—]Money  paid  for  getting 

contract       _        _        _        _  33 

See  Inspectorship  Deed. 
CONTRIBUTORY— Amalgamation  of  companies 

[1,  392 

See  Amalgamation  of  Companies.    1,  2, 
 Paid- lip  shares — Contract  for  -        -  554 

See  Contract  for  paid-up  Shares. 

 Paid-up  shares — Payment  by  money's  worth 

[355 

See  Payment  for  Shares  by  Money's 
Worth. 

 Qualification  of  director        -        -  102 

See  Qualification  of  Director. 
 Rectification  of  register         -        -  664 

See  Rectification  op  Register. 
 Sale  of  shares  to  manager  of  company  691 

See  Authority  of  Directors. 
 Subscriber  of  memorandum    -        -  60 

See  Subscriber  op  Memorandum. 
•  Surrender  of  shares     -        -        -  54 

See  Surrender  of  Shares. 
 Transfer  of  shares       -        -        -  257 

See  Transfer  of  Shares. 
 Transfer  to  infant        _        _        _  414 

See  Infant  Transferee. 
COPYRIGHT  -Prolongation  -        -        -  518 

See  Prolongation  of  Copyright. 
COSTS — Bankruptcy  —  Liquidation  by  arrange- 
ment -----  144 

See  Costs  of  Liquidation. 
 Constructive  trustee — Solicitor         -  244 

See  Constructive  Trustee. 
 Interpleader — Two  suits        -        -  736 

See  Interpleader. 
 Lands  Clauses  Act      -        -        -  263 


See  Costs  under  Lands  Clauses  Act. 
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1,  2. 


355,  553 
-  758 


-  514 


52,  287 
-  479 


 Mortmain — Marshalling 

See  Marshalling. 
■  Official  liquidator  — 

See  Official  Liquidator. 
 Security  for       _        _  - 

See  SE(jURiTY  FOR  Costs. 
 Taxation  -        -        -  - 

See  Taxation  of  Costs. 
 Transfer  of  cause 

See  Concurrent  Suits.    1,  2. 
 Trustee  in  bankruptcy 

See  Trustee  in  Bankruptcy. 
COSTS  OF  Lli^VlBATlOIl—SnhseqiienUhrnh-Hptcy 
— Banlcruptcy  Rules,  1870,  r.  292.]  A  li([uid:ition 
by  arrangement  was  rejected  by  the  creditors,  but 
a  riceivcr  appointed  under  the  liquidation  re- 
mained in  otlice  when  the  debtor  was  ndjndged  a 
bankrupt : — Held,  that  the  proceedings  in  ]i(|  nida- 
tion were  pending  so  as  to  enable  the  Court, 
under  rule  202  of  the  Banltrwptcy  Bulcs,  1870,  to 
direct  the  trustee  of  the  bankruptcy  to  pay  the 
costs  of  the  liquidation. — Order  of  Bacon,  C.J., 
HflSrmed.  In  re  Hawes.  Ex  parte  Jeffery  144 
COSTS  UNDER  LANDS  CLAUSES  ACT,  ss.  80,  85 
-^Dcpnxit — Costs.']  "Where  a  company  has,  under 
sect.  ^;;3  of  the  Lands  Clauses  Act,  taken  possession 


COSTS  UNDER  LANDS  CLAUSES  ACT— continued, 
of  land  before  agreement,  upon  giving  a  bond 
and  depositing  money  in  Court,  it  is  entitled^, 
upon  fulfilling  the  conditions  of  the  bond,  to  have 
the  money  repaid,  and  the  Court  cainiot,  under 
sect.  80,  order  payment  of  costs  out  of  it : — Pey 
3IelUsh,  L.J. : — Sect.  80  only  authorizt  s  the  Court 
to  make  an  order  on  the  company  to  pay  costs,, 
not  an  order  to  pay  them  out  of  any  particular 
fund.    In  re  Neath  and  Brecon  Eailway  Com- 
pany    ------  263.< 

COURSE  OF  BUSINESS— Payment  in        -  752 

See  Fraudulent  Preference.  2. 
COVENANT— Not  to  assign  -        -        -  729^ 

See  Covenant  not  to  assign. 
 Quiet  enjoyment — Easement  -        -  463 

See  Light  and  Air. 
 To  settle  future  property       -        -  97 

See  Covenant  to  settle. 
COVENANT  NOT  TO  ASSIG'N— Lease— Assignment 
— Consent — Under-lease — License.']  The  lease  of 
certain  mines  contained  a  covenant  that  the  lessee 
should  not,  without  the  consent  of  the  lessor,  let 
or  assign  the  mines.  The  lessor  granted  to  the- 
lessee  a  license  to  sub-let  a  part,  but  the  license 
provided  that  this  should  not  authorize  any 
further  letting  or  assigning  of  the  part  of  the- 
mines,  the  subject  of  the  license,  without  suck 
consent  as  was  required  by  the  lease.  The  lessee 
then  agreed  to  sub-let  to  an  under-lessee  the  part 
of  the  mines  the  subject  of  the  license,  the  under- 
lease to  contain  provisions  in  all  respects  like 
those  in  the  original  lease  :—Semble,  that  neither 
under  the  lease  nor  under  the  license  would  the 
under-lessee  be  prevented  from  letting  or  assign- 
ing without  the  consent  of  the  original  lessor  : — 
Held,  that  according  to  the  agreement  the  under- 
lease ought  to  contain  a  covenant  by  the  under- 
lessee  against  letting  or  assigning  without  the 
consent  of  the  lessee,  and  not  a  covenant  against 
letting  or  assigning  without  the  consent  of  the 
lessor.— Order  of  Bacon,  V.C.,  reversed.  Wil-> 
LiAMSON  V.  Williamson       -        -        -  729- 

COVENANT  TO  SETTLE— j¥arria(/e  Settlement — 
Fidure  Property  of  Wife.]  In  a  marriage  settle- 
ment a  covenant  to  settle  the  wife's  after-acquired 
property  will,  in  the  absence  of  expressions  shew- 
ing a  contrary  intention,  be  construed  as  applying 
only  to  property  acquired  during  the  coverture, 
although  the  words  "during  the  said  intended, 
coverture"  are  omitted.— .DicHnson  v.  Dillicyn 
(Law  Pep.  8  Eq.  516)  and  Carter  v.  Carter  (Law 
Eep.  8  Eq.  551)  approved.— >S'feve?is  v.  Van  Voorst 
(17  Beav.  305)  overruled.  In  re  Edwards  (a 
Person  of  Unsound  Mind).  In  re  London, 
Brighton,  and  South  Coast  Eailways  Act  97 
CREDITOR— Execution  -  301,  409,  432,  60^ 
See  Execution  Creditor.  1—4. 

 Holding  security— Deposit  of  English  title 

deeds  with  German  firm  -  -  722. 
See  Deposit  of  Deeds. 

 Holding  security— Payment  into  Court— Bill 

of  Excliange  Act  -  -  -  379 
See  Creditor  holding  Security. 

 Judgment         -        -        -  229.369^ 

See  Judgment  Creditor.    1,  2. 
 Meeting  of  creditors— Liquidation  by  ar- 
rangement  -        -         -       290,  583* 
See  Meeting  of  Creditors.    1, 2. 
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CB.'EBITO'R— continued.  I 

 Motive  of  kindness  towards  debtor   -    290  ^ 

See  Meeting  of  Creditoks.    J . 

CREDITOE  HOLDING  SECVUITY— Action  on  Bill 
of  Exchange — Payment  of  Money  into  Court  to 
abide  the  event — Banhrwptcy  of  defendant — Banh- 
rujJtcy  Act,  1869  (32  &  33  Vict.  c.  71),  ss.  12,  IG 
(suh-s.  5),  72— Bills  of  Exchange  Act,  ]855  (18  & 
19  Vict.  c.  67),  s.  2,]  An  action  npon  an  overdue 
bill  of  exchange  for  £1200  was  brought  against 
the  acceptors.  The  Defendants  obtained  leave  to 
ajDpear  and  defend  the  action  upon  paying  into 
Court  £880  to  abide  the  event.  An  order  was 
afterwards  made  referring  the  matter  in  dispute 
to  arbitration.  Before  any  award  was  made  the 
Defendants  filed  a  liquidation  petition.  The 
trustee  claimed  the  £880  for  distribution  among 
the  creditors  generally,  and  obtained  an  order 
from  the  County  Court  restraining  further  pro- 
ceedings in  the  arbitration  : — Held  (affirming  the 
decision  of  Bacon,  C.J.),  that  the  Plaintiff  iw  the 
action  was,  at  the  commencement  of  the  liquida- 
tion, a  secured  creditor,  and  that  an  inquiry  must 
be  directed  in  the  Court  of  Bankruptcy  to  ascer- 
tain to  how  much  of  the  £880  he  was  entitled. 
Ex  parte  Banner.    In  re  Keyworth        -  379 

CROSS  ACCEPTAHCEB— Accommodation  Bills- 
Claim  in  Winding-up  —  Mistake  —  Amount  — 
Balance  —  Security  realized.']  A  merchant  in 
Bombay  bought  of  a  bank  bills  on  tlieir  London 
branch  for  £25,000,  giving  for  them  £5000  in 
cash  and  £20,000  in  bills  on  a  firm  in  London, 
consisting  of  himself  and  another  person.  The 
bank  bills  were  all  indorsed  to  the  fiim  in  London, 
and  were  all  accepted.  The  merchant's  bills  were 
sent  to  the  London  branch  of  the  bank  and  were 
accepted  by  the  London  firm.  The  bank  was 
wound  up,  and  the  mercliant  and  his  partner 
each  became  insolvent ;  the  London  firm  holding 
at  the  time  of  the  winding-up  bills  to  the  amount 
of  £19,000,  and  the  bank  having  parted  with  the 
bills  for  £20,000  i-Held,  that  under  the  circum- 
stances the  bills  were  not  accommodation  bills, 
and  that  the  trustees  of  the  London  firm  were 
entitled  to  prove  for  the  £19,000  in  the  winding- 
up: — Held,  also,  that  the  principle  as  to  proving 
for  cross  accommodation  bills  does  not  apply 
when  the  bills  are  in  the  hands  of  third  parties. — 
The  trustees  of  the  London  firm  had  sent  in  a 
previous  claim  to  prove  for  £5000,  taking  that 
amount  as  the  balance  between  the  bills  for 
£25,000  and  the  bills  for  £20,000,  and  not  being 
aware  that  the  bank  had  parted  with  the  bills  for 
£20,000.  At  the  time  of  the  previous  claim  the 
trustees  held  securities  which  had  since  been 
realized  by  them :— Held,  that,  notwithstanding 
the  previous  claim  made  by  mistake,  the  trustees 
might  prove  for  the  £19,000 ;  and  that  the  claim 
would  be  considered  as  made  when  the  previous 
claim  was  made,  so  that  the  trustees  representing 
the  London  firm  were  not  bound  to  give  credit  for 
the  money  received  by  realizing  the  seourity. — 
Order  of  Hall,  V.C.,  affirmed.  Ex  parte  Macredie 
(Law  Eep.  8  Ch.  535)  considered.  In  re  London, 
Bombay,  and  Mediterranean  Bank.  Ex  parte 
Cama  686 

CUSTOM  OF  TRADE— Bonded  warehouse  -  602 
See  Order  and  Disposition.  2. 


DAMAGE— Diversion  of  water       -        -  451 
See  DivEHSiox  of  Water. 

 Liglit  and  air — Proof  -        -        -  4.63 

See  Light  and  Air. 
DAMAGES— Fire  insurance— Fire  caused  by  neg- 
ligence of  third  party       -        -  483 
See  Subrogation. 

 Light  and  air    -        -        -        -  212 

See  Damages  undek  Cairns'  Act. 
 Specific  performance  —  Agreement  to  con- 
struct works  _        -        -  279 
See  Specific  Performance — Construc- 
tion of  Works. 
DAMAGES  UNDER  CAIRNS'  ACT  —  Mandatory 
Injunction — Ligld  and  Air.']    It  is  not  to  be  laid 
down  as  a  general  rule  that,  where  a  building 
injuriously  affecting  ancient  lights  has  been  com- 
pleted before  the  bill  is  filed,  the  Court  is  unable 
to  give  damages  unless  the  injury  i^;  such  as  v.  ould 
justify  a  mandatory  injunction. — Dun^Ll  v.  Pritch- 
ard  (Law  Pep.  1  Ch.  244)  explained.    City  of 
London  Brewery  Company  v.  Tennant  -  212 

DATE  OF  PATENT— Priority       -        631,  63S 

See  Sealing  of  Patent.    1,  2. 
DEATH — Partnership — Bankruptcy  of  survivors 
See  Joint  and  Separate  Estates.  [572 

 Without  issue    -        -        -        -  45 

See  Death  coupled  with  a  Contin- 
gency. 

DEATH  COUPLED  WITH  A  CONTINGENCY  — 

Divesting — Gift  over — Cordingency  restricted  to 
Duration  of  Life  Estate.']   A  testator  gave  a  fund 
to  his  widow  for  life,  and  after  her  death  upon 
trusts  in  moieties  for  his  two  daughters  during 
their  respective  lives,  with  ulterior  trusts  for 
their  children  respectively,  and  limitations  in 
default  of  children  of  either,  upon  the  trusts  of 
the  other  moiety  ;  and  if  neither  daughter  should 
have  a  child  who  should  become  entitled,  then 
upon  trust  for  his  two  sons,  to  by  equally  divided 
between  them,  their  respective  executors,  admin- 
istrators, and  assigns  ;  but  if  either  of  them  died 
!  without  issue  living  at  his  decease,  then  the 
whole  to  be  in  trust  for  the  other  of  them,  his 
I  executors,  administrators,  and  assigns ;  and  if 
I  both  of  them  -  died  without  issue  living  at  their 
!  respective  deaths,  then  the  fund  should  be  in 
trust  for  INIrs.  S.,  her  executors,  administrators, 
and  assigns;  but  if  she  should  . die  without  leav- 
ing issue  at  her  decease,  then  it  should  be  in 
trust  for  the  daughters  of  P.  D.  living  at  the  de- 
termination of  the  prior  trusts.    The  testator's, 
daughters  survived  the  widow,  and  died  childless. 
'  The  sons  both  died  without  issue  in  the  lifetime 
j  of  the  surviving  daughter,  who  became  tenant  for 
life  of  the  whole.  Mrs.  S.  survived  the  daughters, 
I  and  afterwards  died  without  issue ;  upon  which 
I  the  representatives  of  a  daughter  of  P.  D.,  who 
'  had  survived  Mrs.  ^.  only  one  day,  claimed  the 
fund  : — Held  (reversing  the  decision  of  Malins^ 
V.C.),  that  Mrs.  S.,  having  siu-vived  the  tenants 
for  life,  took  an  absolute  indefeasible  interest,  and 
that  the  gift  over  to  the  daughters  of  P.  D.  did 
not  take  eftect;  for  that  if  a  fund  is  given  to  A. 
for  life,  and  then  to  B.,  with  a  gift  over  if  B.  dies 
without  issue,  death  without  issue  in  the  lifetime 
of  A.  is  taken  to  be  intended,  unless  there  be  a 
context  extending  it  to  death  without  issue  at 
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DEATH  COUPLED  WITH  A  CONTINGENCY— 

continued. 

any  time. — The  canons  in  Edwards  v.  Edwards 
(15  Beav.  357)  approved.  In  re  Heathcote's 
Trl-sts-        _        _        _        -        -  45 

DEBT— Debtor's  summons    -    133,  298,  312,  324, 

See  Debtor's  Summons.    1 — 5.  [617 

 Mortgage — Amount  of— Taxation  of  costs 

See  Taxation  of  Costs.  [514 

 Petitioner  in  winding-up — Part  payment — 

Repayment  -----  511 
See  Winding-up  Petition. 

DEBT  CAPABLE  OF  BEING  ESTIMATED— Prou- 

<ible  Debt — Separation  Deed — Void  Condition- 
Annuity  —  Invalid  Marriage  —  Deceased  Wife's 
JSister— Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71), 
s.  31.]  A  man  went  through  the  ceremony  of 
marriage  with  a  sister  of  his  deceased  wife,  and 
lived  with  her  as  his  wife.  They  afterwards  j 
separated,  and  a  separation  deed  in  the  ordinary 
form  was  executed,  in  which  she  was  described 
{is  his  wife,  and  he  covenanted  with  the  trustees 
of  the  deed  to  pay  her  an  annuity  for  their  joint 
lives.  There  was  a  proviso  that,  if  the  parties 
should  live  together  again  by  mutual  consent, 
the  deed  should  become  void.  The  annuity  was 
paid  for  twelve  years,  and  then  the  man  became 
bankrupt : — Held  (affirming  the  decision  of  Bacon, 
C.J.),  that  the  value  of  the  future  payments  of 
the  annuity  was  capable  of  estimation,  and  was 
provable  in  the  bankruptcy. — As  the  parties 
never  could  legally  live  together  as  husband  and 
wife,  the  proviso,  making  the  deed  void  in  the 
event  of  their  doing  so,  must  be  disregarded.  Ex 
parte  Naden.    In  re  Wood  -        -        -  670 

DEBTOR'S  SJJMmHS—BanJcruptcy  Act,  1869,  ss. 
9,  13 — Petition  for  Adjudication — Receiver — Pay- 
ment of  Debt  to  Petitioner,']    A  creditor  sued  out 
a  debtor's  summons,  and  the  debt  not  having 
been  paid  or  secured,  he  presented  a  petition 
for  adjudication,  and  got  a  receiver  appointed. 
Soon  afterwards  the  debtor,  with  the  consent  of 
the  receiver,  paid  part  of  the  debt  to  the  creditor, 
and  the  creditor  accordingly  withdrew  the  petition 
for  adjudication.    The  debtor  had  been  adjudged 
bankrupt  on  the  petition  of  another  creditor  after 
the  part  payment : — Held,  that  the  receiver  was  a  i 
trustee  for  all  the  creditors,  and  had  no  right  to  j 
permit  the  payment  to  be  made  to  the  creditor  I 
who  sued  out  the  debtor's  summons,  and  that  ' 
the  money  must  be  paid  over  to  the  trustee  in 
the  bankruptcy.  Ex  parte  Jay.  In  re  Powis  133 

2.   Practice  —  Affidavit  —  Irregularity  — 

Public  Officer  of  Company — Bankruptcy  Hides, 
1870,  r.  15.]  In  an  affidavit  filed  by  tlie  public 
officer  of  a  company  in  support  of  a  debtor's 
summons  he  was  described  as  the  registered 
public  officer  of  the  company,  but  the  affidavit 
did  not  contain  an  express  statement  that  he 
was  such  public  officer,  or  tliat  he  was  autho- 
rized to  sue  out  the  summons : — IMd,  ihat  the 
affidavit  did  not  sulliciently  comply  with  Rule 
15  of  the  Bankruptcy  Hides,  1870,  and  the  sum- 
mons was  dismisstd  for  irregularity. — In  the 
affidavit  the  words  "severally  make  oath  and 
.say"  were  omitted  by  mistake: — Held,  that  the 
affidavit  could  not  be  objected  to  on  that  ground 


DEBTOR'S  SUMMONS— cojifinwecZ. 
after  it  had  been  filed. — A  debtor  may  sustain  an 
application  to  have  a  debtor's  summons  dismissed 
for  irregularity,  although  he  has  not  distinctly 
denied  the  debt  in  his  affidavit.  Ex  parte  Tork- 
ington.    In  re  Toekington  -        -  298 

3.  Secured  Debt — Garnishee  Order — Peti- 
tioning Creditor — Bankruptcy  Act,  1869  (32  &  33 
Vict  c.  71),  ss.  6,  7.  A  creditor  who  holds  gar- 
nishee orders  covering  sums  due  to  the  debtor 
to  an  amount  exceeding  the  debt  due  to  the 
creditor,  can  nevertheless  obtain  a  debtor's  sum- 
mons against  the  debtor,  and  proceed  thereon  to 
have  him  adjudged  a  bankrupt.  J?i     Tupper  312 

4.          Practice  —  Affidavit  —  Irregularity  — 

Public  Officer  of  Company  —  Bankruptcy  Bides, 
1870,  r.  15.]  In  an  affidavit  filed  by  the  public 
officer  of  a  company  in  support  of  a  debtor's  sum- 
mons he  was  described  as  the  registered  public 
officer  of  the  company,  but  the  affidavit  did  not 
contain  an  express  statement  that  he  was  such 
public  officer:  and  it  contained  a  statement  that 
he  was  authorized  to  make  the  affidavit,  but  no 
statement  that  he  was  authorized  to  sue  out  the 
debtor's  summons  : — Held,  that  the  affidavit  suf- 
ficiently complied  with  Rule  15  of  the  Bank- 
ruptcy Rules,  1870.  —  Where  a  debtor's  sum- 
mons is  sued  out  upon  a  dishonoured  bill  of 
exchange  it  is  not  necessary  to  state  or  to  prove 
the  debt  with  the  same  strictness  as  in  an  action 
at  law  :  it  is  sufficient  to  state  it  so  that  the 
debtor  shall  not  be  misled.  Ex  parte  Lowen- 
THAL.    In  re  Lowenthal    -        -        -  324 

6.    Affidavit  denying  Debt — Bankruptcy 

Act,  1869,  s.  7— Bankruptcy  Rules,  1870,  r.  22, 
Form  8.]  A  trader,  who  had  been  served  with  a 
debtor's  summons  calling  on  him  to  pay  a  debt 
of  £3168,  filed  an  affidavit  in  form  No.  8  in 
the  Schedule  to  the  Bankruptcy  Rules,  1870, 
denying  "that  he  was  indebted  in  the  amount 
claimed  in  the  summons."  At  the  hearing  of  the 
summons,  the  debtor  admitted  that  he  was  in- 
debted,to  the  amount  of  £650,  but  denied  any 
further"  liability : — Held,  that  although  the  form 
of  the  affidavit  was  not  consistent  with  the  7th 
section  of  the  Bankruptcy  Act,  1869,  yet  as  it  was 
in  the  form  given  in  the  Schedule  it  was  suffi- 
cient ;  but  that  as  there  was  a  bond  fide  dispute 
the  summons  ought  not  to  have  been  dismissed, 
but  ought  to  have  been  suspended,  without  secu- 
rity, till  the  creditor  had  established  his  claim 
in  an  action  at  law.  Ex  parte  Rowan.  In  re 
KlDDELL  _____  617 

DECREE— Inrolraent  of       -  266,  269,  480 

See  Inrolment  of  Decree.    1,  2,  3. 
DELEGATION  OF  POWER— Manager  of  company 
See  Authority  of  Directors.  [691 
DELIVERY— Revocation  of— Bill  of  exchange  27 

See  Bill  sent  by  Post. 
DELIVERY  ORDER— Bonded  warehouse  -  602 

See  Order  and  Disposition.  2. 
DEMURRER— Ore  ^e?it(s— Misjoinder  —  Multifa- 
riousness     _        _        -        -  488 
j  See  Misjoinder. 

DEPOSIT — On  appeal — Sequestration       -  101 
See  Sp:questration. 

 Railway  companj^ — Lands  Clauses  Act  263 

'  See  Costs  under  Lands  Clauses  Act. 
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DEPOSIT  OF  D'EEDS— B a nlcniptcy— Creditor  hold- 
ing Security — Deposit  of  English  Title-deeds  vnth 
German  Firm — Lex  Loci  Contractus — Personal 
Contract  enforceable  against  Trustee.']  S.  &  Co.  who 
were  merchants  in  London  and  SJianghai,  applied 
to  the  Appellants,  who  were  merchants  in  Prussia, 
to  open  a  credit  on  their  behalf  for  £5000,  and 
offered  to  deposit  with  them  as  a  security  the 
title-deeds  of  a  house  at  Shanghai.  The  negotia- 
tion was  commenced  verbally,  when  all  parties 
were  in  Prussia,  but  was  concluded,  after  some 
correspondence,  by  a  letter  written  by  S.  &  Co.  to 
the  Appellants  from  London,  inclosing  the  title- 
deeds  of  the  house  at  Shanghai.  The  Appellants 
accordingly  accepted  bills  drawn  by  >S'.  &  Co.  and 
payable  in  London.  S.  &  Co.  shortly  afterwards 
became  liquidating  debtors,  a  considerable  sum 
being  then  due  to  the  Appellants  on  the  bills. 
No  conveyance  or  memorandum  of  the  deposit 
was  made  at  the  British  Consulate  at  Shanghai, 
but  the  house  remained  registered  in  the  name  of 
S.  &  Co.  The  Appellants  accordingly  applied  for 
an  order  that  the  trustee  in  liquidation  should 
convey  the  house  to  them.  Evidence  was  adduced 
that,  according  to  the  law  of  Prussia,  the  contract 
was  binding  personally  on  S.  ^  Co.,  but  that,  as 
the  necessary  formalities  for  perfecting  the  secu- 
rity at  Shanghai  had  not  been  gone  through,  the 
Appellants  had  no  mortgage  or  lien  on  the 
house  : — Held,  by  Mellish,  L.J.,  that  the  contract 
must  be  governed  by  English  law,  and  that  the 
Appellants  had  a  good  security  on  the  house  by 
the  deposit  of  the  deeds : — Held,  by  both  the  Lords 
Justices,  that  whether  the  contract  was  governed 
by  English  or  by  Prussian  law,  the  contract  was 
personally  binding  on  S.  &  Co.,  and  could  be 
enforced  against  their  trustee  in  liquidation  ;  and 
the  Court  made  an  order  to  sell  the  house  and  pay 
the  proceeds  to  the  Appellants.  PJx  parte  Hoi.t- 
HAUSEN.  In  re  Scheibler  -  -  -  722 
DEVASTAVIT— Proof  for— Bankruptcy    -  626 

See  Peooe'  against  Co-partner. 
DEVISE  or  LAUDS'— Wills  Act  (1  Vict.  c.  26), 
s.  26 — Leaseholds  for  Years — Contrary  Intention.'] 
The  26th  section  of  the  Wills  Act,  which  provides 
that  a  general  devise  of  the  testator's  lands  shall 
include  leaseholds,  unless  a  contrary  intention 
appear  by  the  will,  was  intended  to  abolish  a 
technical  rule  which  generally  defeated  the  inten- 
tion, and  not  to  substitute  another  technical  rule 
in  its  place.  If,  therefore,  on  the  fair  construction 
of  the  will,  there  are  indications  of  an  intention 
that  leaseholds  should  not  pass  by  the  devise  of 
lands,  they  will  be  excluded. — A  testator,  after 
devising  his  mansion-house  to  his  wife  for  life, 
devised  his  mansion-house  and  "  lands  "  in  strict 
settlement.  There  was  a  direction  to  trustees  to 
receive  and  accumulate  the  rents  during  the 
minority  of  any  tenant  for  life  or  tenant  in  tail  by 
purchase,  and  to  stand  possessed  of  the  accumu- 
lations upon  trust,  if  such  tenant  for  life  or  in 
tail  attained  twenty-one,  or  died  under  that  age 
leaving  issue  entitled  or  inheritable  under  tlie 
will,  to  pay  or  transfer  the  funds  to  such  tenant 
for  life  or  in  tail,  his  executors  or  administrators, 
as  personal  estate,  but  if  such  tenant  for  life  or 
in  tail  died  under  twenty- one  without  leaving 
such  issue,  then  to  lay  out  the  fund  in  the  pur- 
chase of  freeholds  in  fee  simple  to  be  settled  to 


DEVISE  OF  "  LANDS  "—co?i«*wM/3cZ. 
the  same  uses  as  the  devised  estates.  There  was 
a  power  of  sale,  and  a  direction  to  invest  the 
moneys  arising  from  sales  in  the  purchase  of  free- 
hold lands  to  be  settled  to  the  same  uses,  or 
leaseholds  convenient  to  be  held  therewith,  with 
a  direction  to  settle  the  ])urchased  leaseholds  on 
I  like  trusts,  but  so  that  they  should  not  vest  abso- 
j  lutely  in  any  tenant  in  tail  by  purchase  who  did 
!  not  attain  twenty-cne;  but  on  his  death  under 
[  that  age  should  devolve  as  if  they  had  been  free- 
holds of  inheritance,  and  been  settled  accordingly. 
There  was  also  a  bequest  of  heir-looms  to  be  held 
on  trusts  corresponding  with  the  uses  of  the 
mansion-house,  with  a  similar  proviso  against 
their  vesting  absolutely  in  any  tenant  in  tail  by 
purchase  who  did  not  attain  twenty-one.  The 
testator  bequeathed  his  residuary  personal  estate 
to  trustees  upon  trusts  corresponding  with  the 
uses  of  the  devised  estates,  with  a  proviso  that  it 
should  not  vest  absolutely  in  any  tenant  in  tail  by 
purchase  dying  under  twenty-one,  but  on  his 
death  imder  that  age  should  devolve  as  if  it  had 
been  freehold  of  inheritance  included  in  the 
devise  : — Held  (aflSrming  the  decision  of  Malins, 
V.C),  that  there  was  sufficient  indication  of  an 
intention  not  to  include  leaseholds  for  years  in  the 
devise  of  lands,  and  that  they  passed  under  the 
residuary  bequest.    Peescoit  v.  Barker  -  174 

DIRECTION— Not  to  enforce  debt— Will  -  128 

See  Election. 
DIRECTORS- Authority  of  -        -        -  691 

See  Authority  of  Directors. 

DISCHARGE  IN  BASKRTJ-PTCY— Liquidation  hj 
Arrangement — Resolution  of  Creditors  to  sell  all  the 
Estate  for  a  fixed  Sum — Befusal  of  Creditors  to 
grant  Discharge  —  Lnjunctioa  to  restrain  Pro- 
ceedings against  after-acquired  Property  of  Debtor.] 
The  creditors  of  a  manufacturer  resolved  on  a 
liquidation  by  arrangement,  and  appointed  a 
trustee  and  a  committee  of  inspection.  They 
j  afterwards  passed  a  resolution  accepting  an  offer 
by  the  debtor  and  B. ,  a  friend  of  his,  to  purchase 
"  the  whole  of  the  debtor's  estate  and  effects"  for 
£6000,  towards  which  the  debtor  was  to  contri- 
bute £200,  payable  by  instalments.  A  deed  was 
executed  conveying  the  machinery,  stock-in-trade, 
&c.,  and  all  other  property  then  vested  in  the 
trustee  under  the  liquidation,  or  w^hich  he  had 
power  to  dispose  of,  to  B.  B.  took  the  debtor 
into  partnership  in  the  business,  and  the  instal- 
ments were  all  duly  paid.  The  debtor  then 
applied  for  his  discharge,  but  a  meeting  of  the 
creditors,  summoned  to  consider  the  question, 
refused  to  grant  it  -.—Held  (affirming  the  decision 
of  the  Chief  Judge  in  Bankruptcy),  that  the  sale 
included  all  the  future  property  of  the  debtor, 
and  that  the  debtor  was  entitled  to  an  injunction 
restraining  the  committee  of  inspection  and  other 
creditors  from  taking  proceedings  against  pro- 
I  perty  acquired  by  him  since  the  commencement 
I  of  the  liquidation.  Ex  parte  Tinker.  Ln  re 
I  France         _____  716 

i  DISCLAIMER  IN  BANKRUPTCY— jDi*^c7a7'?)?er  of 
I  Lease — Notice  by  Landlord  —  Bankruptcy  Acf^ 
1869,  ss.  23,  24:— Bankruptcy  Bides,  1871,  r.  28.] 
!  Where  the  trustee  of  a  bankrupt's  estate  has 
I  received  a  notice  calling  upon  him  to  disclaim 
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DISCLAIMER  IN  BANKHUTTCY— continued. 
a  lease  within  twenty-eight  days,  under  the 
24th  section  of  the  Banlcruptcy  Act,  3869,  and 
requires  an  extension  of  time  beyond  the  twenty- 
eight  days  in  order  to  obtain  the  consent  of  the 
Court  under  Eule  28  of  the  Banltruptcy  Bules, 
1871,  he  must  apply  for  such  extension  before  the 
twenty-eight  days  have  elapsed,  unless  he  can 
shew  some  special  circumstances  to  excuse  the 
delay.  Whether,  if  the  trustee  executes  a  dis- 
claimer without  the  consent  of  the  Court,  it 
would  be  nevertheless  binding  on  the  landlord, 
quxre.    Ex  parte  Loveeing.    In  re  Jones  586 

DISCOVERY — Answer  —  Mortgagee  —  Bedemption 
Suit — Accounts.]  A  Defendant  in  a  redemption 
suit,  who  admits  that  the  Plaintiff  is  entitled  to  a 
decree,  cannot  refuse  to  set  out  in  his  answer  his 
accounts  as  mortgagee.  The  rule  as  to  answering 
applicable  to  redemption  suits  is  the  same  as  for 
any  other  suits  for  accounts.  Order  of  Malins^  V.C, 
affirmed.    Elmer  v.  Creasy  -        -  69 

2.  Ansioer — Insufficiencij  —Discovery  before 

Title  is  established.']  The  Plaintiff  filed  her  bill 
to  establish  that  a  business  carried  on  by  three  of 
the  Defendants  in  partnersliip  belonged  to  the 
estate  of  her  late  husband,  having  been  commenced 
and  carried  on  with  assets  which  the  first  two  of 
them,  who  had  carried  on  her  husband's  business 
in  partnership  with  her  till  they  commenced  the 
new  business,  had  abstracted  from  the  old  busi- 
•ness.  The  interrogatories  required  tliese  Defen- 
dants to  set  forth  whether  they,  or  any  of  them, 
had  drawn  out  of  the  new  business  any  money  for 
their  or  his  own  account  in  respect  of  capital  ad- 
vanced, profits,  or  otherwise,  and  to  set  forth  the 
particulars  of  the  moneys  so  drawn  out.  The 
third  Defendant  declined  to  answer  this  interro- 
gatory, submitting  that  the  Plaintiff  was  not 
entitled  to  this  discovery  till  she  had  established 
her  right  to  a  decree : — Held  (affirming  the  deci- 
sion of  the  Master  of  the  Eolls),  that  the  interro- 
gatory must  be  answered.   Saull  v.  Browne  364 

3.   Anstver  —  Exceptions — Brivate  Trans- 
actions.] Where  a  Plaintiff  files  a  bill  founded 
on  the  alleged  agency  of  the  Defendant,  which  is 
in  question  in  the  suit,  the  Defendant  will  not  be 
compelled  to  answer  interrogatoiies  as  to  what 
appear  to  be  his  private  transactions. — Order  of 
Malins,  V.C,  affirmed.  Great  Western  Colliery 
Company  v.  Tucker  -        -        -        -  376 

4.    Answer —Exceptions — Date  of  Deed 

under  widch  Defendant  claims — Forfeiture  Clause 
— Bill  by  Trustee  for  Administration — Burchase 
for  Value  without  Notice.]  A  testator  gave  real 
estates  to  trustees  in  trust  for  his  son  for  life, 
with  a  gift  over  if  he  charged  or  incumbered 
them.  One  of  the  trustees  filed  a  bill  for  the  ad- 
ministration of  the  trusts  of  the  will,  and  after- 
wards filed  a  supplemental  bill  against  certain 
Defendants,  who  were  in  possession  of  part  of  the 
estates,  alleging  that  they  claimed  under  a  charge 
made  in  their  favour  by  the  tenant  for  life,  which 
operated  as  a  forfeiture.  The  Defendants  were 
interrogated  as  to  the  particulars  of  all  charges  in 
their  iavour,  if  any,  of  the  property  of  the  testator. 
The  Defendants  stated  in  their  answer  that  they 
claimed  under  no  charge  made  by  the  tenant  for 


DISCOVERY— cowh'nwet?. 

life,  but  under  a  lease  at  a  rack  rent  which  he 
had  granted  to  a  lessee,  who  had  mortgaged  the 
lease  to  them.  The  Plaintiff  excepted  to  the 
answer  because  the  Defendants  did  not  set  forth 
the  date  of  the  lease  : — Held  (affirming  the  decision 
oi  Malins,  V.C),  that  the  Plaintiff,  being  a  trustee, 
was  entitled  to  know  the  particulars  of  those  who 
claimed  to  be  cestuis  que  trust ;  and  the  exceptions 
must  therefore  be  allowed.    Hurst  v.  Hurst  763 

DISCRETION— Bishop— Church  Discipline  Act 
See  Commission  of  Inquiry.  [138 

 Court— Companies  Act,  1862,  s.  35  -  664 

See  Eeotipication  op  Eegister. 

DISHONOUR— Foreign  bill  of  exchange— Notice 
See  Notice  oe  Dishonour.  [591 

DISSENTIENT     CREDITORS  —  Eesolution  for 
composition  -        -        -  290 

See  Meeting  of  Creditors.  1. 

DISSENTIENT  SHAREHOLDERS  —  Amalgama 
tion  -        -        -        -        -  1 
See  Amalgajhation  of  Companies.  1. 

DISSOLVED  COMPANY— Bill  against       -  488 
See  Misjoinder. 

DIVERSION  OF  WAHE'R—Biparian  Broprietors 
— Canal  Company — Use  of  Water  —  Damage — 
Selling  Water.]  A  canal  company,  having  under 
their  Act  power  to  supply  their  canal  with  water 
from  the  neighbouring  streams,  brought  a  mill  and 
turned  the  mill  stream  into  the  canal.  Many 
years  afterwards  a  waterworks  company  diverted 
part  of  the  mill  stream,  and  thereby  supplied  with 
water  a  neighbouring  town  -.—Held,  that  the  canal 
company,  both  under  their  Act  and  as  owners  of 
the  mill,  were  riparian  proprietors,  and  had  power 
to  prevent  the  unlawful  use  of  the  water  by  other 
riparian  proprietors,  and  that  the  supply  of  a 
neighbouring  town  was  such  an  unlawful  use  : — 
Held,  that  as  the  Defendants  claimed  a  right  so 
to  use  the  water,  the  Plaintiffs  were  not  (in  order 
to  support  their  bill)  obliged  to  prove  actual 
damage  to  the  canal : — Held,  that  the  canal  com- 
pany had  not  a  right  to  require  more  water  than 
they  wanted  for  the  purposes  of  the  canal. — 
Semble,  nevertheless,  that  the  canal  company 
might  sell  any  surplus  water  which  remained  after 
they  had  used  it  for  the  purposes  of  the  canal. — 
Decree  of  Malins,  V.C,  reversed.  Wilks  and 
Berks  Canal  Navigation  Company  v.  Swindon 
Waterworks  Company       -        -        -  451 

DIVESTING— Gift  over— Death  without  issue  45 
See  Death  coupled  with  a  Contin- 
gency, 

DOCUMENTS— Production  of         -        -  569 
See  Production  of  Documents. 

"  DYING  WITHOUT  ISSVE''— Wills  Act  (1  Vict, 
c.  2(3,  s.  29) — Indefinite  Failure  of  Issue — Execu- 
tory Bequest— Will  explained  by  Codicil]  A  tes- 
tator, in  1846,  gave  his  residuary  real  and  per- 
sonal estate  to  /.  S.  L.  and  the  heirs  male  of  his 
body  lawfully  begotten  for  ever ;  but  in  case  of 
his  death  without  heirs  male  of  his  body  lawfully 
begot,  then  the  property  to  go  to  P.  C.  L.  in  the 
same  manner ;  and  if  P.  C.  L.  should  die  without 
heirs  male  of  his  body  lawfully  begot,  then  the 
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-continued. 
o  to  J.  iS.  A.  Ill  the  same  manner, 
y  a  codicil  the  testator,  after  reciting  that  by 


is  will  he  had  directed  that  in  the  event  of  tlie 
death  of  /.  S.  "  without  leaving  male  issue 
surviving "  the  residue  of  the  testator's  real 
and  personal  estates  should  go  to  P.  G.  L.,  re- 
voked that  bequest,  and  in  the  event  of  the  death 
of  J.  8.  L.  "without  leaving  male  issue  him  sur- 
viving," gave  the  rebiduary  estate  to  the  eldest 
daughter  (if  any)  of  /.  S.  L. : — Held  (affirming 
the  decision  of  Bacon,  V.C.),  that  sect.  29  of  the 
Wills  Act  (1  Vict.  c.  26)  did  not  apply,  and  that 
the  gifts  over  to  P.  C.  L.  and  /.  S.  A.  were  void 
as  to  the  personalty,  as  being  on  an  indefinite 
failure  of  heirs  male,  and  that  the  codicil  did  not 
alter  their  effect,  and  that  under  the  will  and 
codicil  /.  8.  L.  took  an  absolute  interest  in  the 
personalty,  subject  only  to  an  executory  gift  over 
in  favour  of  his  eldest  daughter  if  he  died  leaving 
no  male  issue  surviving  him.    Dawson  v.  Small 
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EASEMENT— Covenant  for  quiet  enjoyment  463 
See  Light  and  Air.  2. 
Light  and  air    -        -        -       212, 463 
8ee  Light  and  Air.    1,  2. 

ECCLESIASTICAL  LAW- Church  Discipline  Act 
— Commission  of  inquiry  -  -  138 
8ee  Commission  of  Inquiry. 

ELECTION— TTi'ZZ.]  A  testatrix  advanced  to  the 
Defendant  £900  on  the  security  of  an  assignment 
by  him  of  a  covenant  by  F.  to  transfer  a  sum  of 
£1000  stock,  and  to  pay  interest  in  the  meantime. 
By  her  will  she  gave  F.  £3000,  and  all  sums  due 
to  her  from  him,  and  directed  her  executors  not 
to  require  payment  of  the  £900  due  from  the  De- 
fendant, but  out  of  the  £3000  given  to  F.  to  retain 
enough  to  purchase  £1000  stock  for  the  benefit  of 
her  estate,  and  if  the  stock  were  worth  more  than 
the  £900  and  interest,  the  surplus  to  be  paid  to 
the  Defendant.  F.  having  predeceased  her,  she,  by 
a  codicil,  directed  that  the  £3000  should  form  part 
of  her  residuary  personal  estate,  but  directed  her 
executors  not  to  call  on  F.'s  representatives  for 
transfer  of  the  £1000  stock,  nor  to  enforce  pay- 
ment of  the  £900  from  the  Defendant: — IJeld, 
that  the  Defendant  was  not  at  liberty  to  enforce 
performance  of  the  covenant  to  transfer  the  £1000 
stock  against  F.'s  estate,  except  as  to  the  differ- 
ence between  the  £900  and  the  value  of  the  stock. 
— Decision  of  James,  L.J.,  for  Wickens,  V.C., 
varied.  Synge  v.  Synge  -  ~  -  128 
— —  Creditor  —  Action  against  compounding 
debtor — Keceipt  of  composition  -  673 
See  Injunction  in  Bankruptcy. 
EQUITY  OF  EEDEMPTION— Law  of  Property 
Amendment  Act.  -  -  -  229 
See  Judgment  Creditor.  1. 
ESTOPPEL — Judgment  at  law  -  -  1 
See  Amalgamation  of  Companies.  1. 

EVIDENCE — Additional — Appeal — Bankruptev 

[667 

See  Ee-heaeing  in  Bankruptcy.  3. 
— —  Proof  of  seisin  in  ejectment  suit — Admis- 
sion -        -        -        -        -  739 
See  Pkoof  of  Seisin. 


EYIDYNCE— continued. 

 Scieiitilic — Expert       _        -  _ 

See  Smoke. 

  Scaling  of  patent — Examination  of 

nesses  viva  voce  -  -  - 
See  Sealing  of  Patent. 
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See  Discovery, 
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EXECUTION— Estate  in 

infant  _        _        _         _  369 

See  Judgment  Creditor. 

EXECUTION  CR^mTOB.—Banhruptcij—  Trader^ 

Payment  to  Sheriff  before  Levy — Banlcruptcy  Act, 
1869  (32  &  33  Vict.  c.  71),  s.  6,  suh-s.  5,  s.  87.]  The 
sheriff  having  received  a  writ  of  execution  against 
a  trader  for  a  debt  exceeding  £50,  the  debtor,  on 
the  24th  of  July,  before  any  levy  had  been  made, 
paid  to  the  sheriff's  officer  a  large  part  of  the  debt 
in  a  bill,  a  cheque  drawn  by  another  person,  and 
bank  notes.  On  the  25th  of  July  the  sheriff'  s 
officer  asked  the  creditors  whether  they  would 
accept  in  part  payment  what  the  debtor  had  given 
him,  and  shewed  them  the  bill.  They  expressed 
their  assent.  On  the  26th  of  July  (Saturday)  the 
debtor  filed  a  liquidation  petition,  and  a  receiver 
was  ajipointed.  On  the  28th  of  July  the  sheriffs 
officer,  having  received  the  remainder  of  the  debt 
from  another  person  liable  for  it,  paid  the  whole 
to  the  creditors  : — Held  (reversing  the  decision  of 
the  Chief  Judge),  that  the  transaction  was  a  pay- 
ment under  pressure  ;  and  that  the  creditors  were 
not  bound  to  hand  over  to  the  trustee  the  bill  of 
exchange,  the  cheque,  or  the  bank  notes.  Ex 
'parte  Brooke.  In  re  Hassall       -        -  301 

2.  —  Bankruptcy  —Protected  Transaction — 
Bankruptcy  Act,  1869,  s.  95,  sub-s.  3 — Notice  of 
Act  of  Bankruptcy — Onus  Probandi — Notice  to 
Sheriff's  Offi,cer.']  In  sect.  95,  sub-sect.  3,  of  the 
Bankruptcy  Act,  1869,  "  act  of  bankruptcy  "  means 
an  act  of  bankruptcy  which  has  been  committed 
prior  to  the  time  of  seizure. — The  onus  is  on  the 
execution  creditor,  who  claims  the  protection  of 
that  section,  to  prove  that  he  had  no  notice  of  any 
prior  act  of  bankruptcy. — Notice  to  the  sheriff's 
officers  in  possession  under  an  execution  of  an  act 
of  bankruptcy  is  not  notice  to  the  creditor.  Fx 
parte  Schulte.  In  re  Matanle     -        -  409 

3.    Bankruptcy — Seizure  and  Sale — Act  of 

Bankruptcy — Payment  of  Proceeds  to  Execution 
Creditor — Subsequent  Bankruptcy  —  Bankruptcy 
Act,  1869,  ss.  6,  87,  ^5— Sales  made  on  different 
Days — Sale  to  Execution  Creditor.']  An  execution 
levied  by  seizure  and  sale  of  a  trader's  goods  for 
a  debt  exceeding  £50,  although  an  act  of  bank- 
ruptcy, is  not  for  that  reason  necessarily  a  void 
proceeding ;  and  if  the  execution  creditor  had  no 
notice  of  a  prior  act  of  bankruptcy,  and  no  notice 
of  a  petition  for  adjudication  is  given  to  the  sheriff' 
under  the  87th  section  of  the  Bankruptcy  Act, 
1869,  within  fourteen  days  after  the  sale,  the 
execution  creditor  is  entitled  to  the  proceeds  of  the 
sale  notwithstanding  a  supervening  bauki-uptcy. 
— The  sheriff  may  make  a  valid  sale  by  private 
contract  of  goods  seized  under  an  execution,  to 
the  execution  creditor.— If  the  sheriff"  sells  goods 
seized  under  the  same  writ  on  different  davs,  all 
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EXECUTION  C'REJilTOn— continued 
the  sales  will  be  considered  one  transaction — 
Slater  v.  Finder  (Law  Eep.  6  Ex.  228)  considered. 
JEx  parte  Villaes.  In  re  Rogers  -  -  432 
4.   Baoikruptcy — Notice  to  Sheriff  of  Peti- 
tion for  Liquidation — Neglect  of  Creditors  to  pass 
Resolution — Subsequent  Petition  and  Adjudication 
of  Bankruptcy — Banltruptcy  Act,  1869,  ss.  87, 125, 
suh-s.  11—Banl:ruptcy  Bules,  1870,  r.  2Q7—Mis- 
tahe  of  Law,  Belief  against.']  A  creditor  levied 
execution  on  his  debtor's  goods  for  a  debt  exceed- 
ing £50,  and  the  sheriff  seized  and  sold  them. 
The  debtor  filed  a  petition  for  liquidation,  and 
served  notice  of  it  on  the  sheriff  before  the  sale. 
Before  the  expiration  of  fourteen  days  after  the 
sale  tlie  first  meeting  of  the  creditors  was  held, 
but  no  resolution  was  passed.  The  sheriff  then, 
after  the  expiration  of  the  fourteen  days,  paid  the 
proceeds  of  the  sale  to  the  execution  creditor. 
Afterwards  a  bankruptcy  petition  was  filed  by 
another  creditor,  which  stated  the  filing  of  the 
petition  for  liquidation  and  the  failure  of  the 
proceedings,  and  the  debtor  was  adjudicated 
bankrupt  under  this  petition.  The  trustee  de- 
manded the  proceeds  of  the  sale  from  the  execu- 
tion creditor,  who  paid  them  to  him,  believing 
that  he  was  legally  entitled  to  them : — Held,  that 
the  liquidation  proceedings  entirely  came  to  an 
end  on  the  failure  of  the  meeting  to  pass  a  resolu- 
tion, and  that  the  debtor  was  not  adjudged  a 
bankrupt  on  the  liquidation  petition  within  the 
meaning  of  the  87th  section  of  the  Banlcruptcy 
Act,  1869;  and  the  sheriff  was  therefore  justified 
in  paying  the  proceeds  of  the  sale  to  the  execution 
creditor  : — Held,  also,  that  the  Court  had  jurisdic- 
tion to  relieve  against  the  mistake  of  law,  and  to 
order  the  money  to  be  repaid  by  the  trustee  to 
the  execution  creditor. — Proceedings  under  Eule 
267  of  the  Bankruptcy  Bules,  1870,  for  adjudica- 
tion of  bankruptcy  based  upon  the  neglect  of  the 
first  meeting  of  creditors  to  pass  a  resolution  for 
liquidation  or  composition,  must  be  commenced 
by  petition.    Ex  parte  James.    In  re  Condon 
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EXECUTOE— Devastavit— Proof  in  bankruptcy 

See  Peoof  against  Co-paetnee.  [626 

  Proof  by  some  executors  only         -  336 

See  Joint  Contract. 

EXECUTORY  BEQUEST— Dying  without  issue 

See  Dying  without  Issue,  [651 

EXPERT— Employment  of— Nuisance      -  705 
See  Smoke. 

EXTENDED  TERM— Copyright     -        -  518 
See  Peolongation  of  Copyeight. 

FARM  BUILDINGS— Erection  of— Proceeds  of 
sale  of  timber  _        _  681 

See  Settled  Estates  Act. 

EIRE  INSURANCE- -Action  against  person  caus- 
ing fire — Right  of  insurers  to  interfere 
See  Subrogation.  [483 

FIXTURES— Trade— Bill  of  sale  of— Eegistration 

[576 

See  Registeation  op  Bill  of  Sale. 

FOREIGN  JUDGMENT  —  Winding-up  —  Attach- 
ment— Bropcrty  Abroad — Companies  Act,  1862  (25 


[Ch.  Vol.  IXMIh.Voi 

FOREIGN  JUDGMENT— conimwecZ.  W-^^ 
&  26  Vict.  c.  89),  s.  163.]    When  a  company  hasllt«'l'' 
in  this  country  been  ordered  to  be  wound  up^Rl''''''"' 
judgment  creditors  who  are  in  this  country,  andjffl* 
have  proved  under  the  winding-up,  will  not  beB 
allowed  to  attach  property  in  India  belonging  toBmjj] 
the  company. — Order  of  Malins,  Y.C.,  affirmed. ■ 
In  re  Oriental  Inland  Steam  Company.  ExW 
parte  Scinde  Railway  Company    -        -    557  ■ 

FORMA  PAUPERIS  —  Practice — Property — In-  W^'^ 
junction.']    A  farming  tenant  who  has  valuable! 
crops  on  his  farm,  but  no  other  property,  will  not  ■..^i 
be  admitted  to  defend  in  forma  pauperis,  although 
he  has  in  the  suit  been  restrained  from  selling  ■ 
or  removing  the  crops.  —  Order  of  Jessel,  M.E.,  ifilJI 
affirmed.    Ridgway  v.  Edwards    -        -    143  I 


FRAUDULENT    mEIEHmGE  —  BanJiruptcy  —  | 

Payee  in  Good  Faith  andfor  Valuable  Consider-  W' 

ation"— Bankruptcy  Act,  1869,  s.  92.]    The  pro-  I 

tection  given  by  the  92nd  section  of  the  Banl:-  M 

ruptcy  Act,  1869,  in  cases  of  fraudulent  preference  |  G 

to  a  purchaser,  payee,  or  incumbrancer  in  good  || 

faith  and  for  valuable  consideration,  extends  to  !|  - 

the  creditor  who  is  so  preferred  as  well  as  to  those  11 

claiming  under  him.    If,  therefore,  a  creditor  for  m 

valuable  consideration  has  no  notice  or  suspicion  I] 

that   his  debtor  is  in  insolvent  circumstances  I; 

when  the  payment  or  transfer  by  way  of  fraudu-  I 

lent  preference  is  made  to  him,  he  is  protected,  n 
Ex  parte  Butcher.    In  re  Meldeum        -    695  i 

2.   Payment  in  Pursuance  of  a  previous 

Agreement — Payment  in  ordinary  Course  of  Busi- 
ness— "  Payee  in  Good  Faith  andfor  Valuable  Con- 
sideration " — Banlcruptcy  Act,  1869,  s.  92.]  C,  a 
manufacturer  iu  England,  was  in  the  habit  of 
purchasing  flax  from  P.,  in  Belgium,  whose  sister 
he  had  married.  In  August,  1872,  he  owed  up- 
wards of  £4000  to  P.,  as  the  executrix  of  her 
mother's  estate;  and  also  £800  on  the  current 
account  between  P.  and  himself;  and  being 
pressed  by  her  for  payment  he  promised  to  send 
£2350  on  account  of  the  debt  to  the  estate.  On 
the  4th  of  November,  1872,  C.  sent  bills  to  the 
amount  of  £4000  to  P.,  who  received  the  proceeds, 
and  applied  £2350  towards  the  debt  to  her  mother's 
estate,  and  carried  the  rest  to  the  account  current 
between  C.  and  herself,  and  with  that  sum  and 
other  sums  afterwards  remitted  she  purchased 
flax,  and  consigned  it  to  G.  C.  was  at  that  time 
in  insolvent  circumstances,  and  on  the  5th  of 
November  committed  an  act  of  bankruptcy,  on 
whicli  he  was  adjudicated  bankrupt  on  the  28th 
of  November.  The  trustee  claimed  the  sum  of 
£4000,  as  having  been  paid  to  P.  by  way  of  fraud  u- 


Discovery  of  date  of 
-  762 


FORFEITURE  CLAUSE 

deed  - 
See  Discovery.  4. 

FORTY-FIVE  DEGREES— Rule  as  to— Light  and 
air  -  -  -  -  -  213 
See  Light  and  Air.  1. 
FRAUD — Inducement  to  take  shares  in  company 
— Trial  at  law  -  _  _  664 
See  Rectification  of  Register. 
—  Life  assurance  —  Misrepresentation  as  to 
age  -  -  -  -  -  397 
See  Commissioners  for  Reduction  op 
National  Debt. 
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'  FRAUDULENT  PREFERENCE— co^i^wMeri. 
lent  preference:— IT^'M  (affirming  the  decision  of 
tJSacon,  C.J.),  that  there  was  no  fraudulent  pro- 
Iference.    Ex  parte  Kevan.    In  re  Chawfgrd 
*  [752 

'FRENCH  POST  OFFICE— E  ceo  very  of  letter  by 
sender-  _  -  -  -  27 
See  Bill  sent  by  Post. 

FURNITURE— Hire  of— Reputed  ownership  621 
See  Okdee  and  Disposition.  3. 

GARNISHEE  ORDER — Debtor's  summons  -  312 
See  Debtor's  Summons.  3. 

GENERAL  RULES  IN  BANKRUPTCY,  1870,  r.  15 

See  Debtor's  Summons.    2,  4.  [298,  324 

-  r.  22.  form  8      -        -        -        -  617 
See  Debtor's  Summons.  5. 

-  rr.  120,  304,  305,  307   -        -        -  506 
See  Trustee  in  Liquidation. 

-r.  143      -        -        -        -        -  304 
See  EE-hearing  in  Bankruptcy.  2. 


r.  260 


-  673 


See  Injunction  in  Bankruptcy. 
 r.267      -----  609 

See  Execution  Creditor.  4. 
 r.  292      -----  144 

See  Costs  of  Liquidation. 
 — 1871,  r.  28-        -        -        -  586 

See  Disclaimer  in  Bankruptcy. 
GLEBE — Sale  under  Lands  Clauses  Act— Ee- 

investment  of  purchase-money    -  684 

See  Eeinvestment  op  Purchase-money. 
GOODS — Apparent  possession         -        -  697 

See  Apparent  Possession. 
 Eeputed  ownership     -        -       602,  621 

See  Order  and  Disposition.    2,  3. 

HEARING  IN  CAMERA— FracUce— Suit  to  re- 
strain Publication  of  Private  Letters.']  It  is  con- 
trary to  the  practice  of  the  Court  to  hear  causes 
iu  private  without  the  consent  of  both  parties, 
except  in  cases  which  affect  lunatics  or  wards  of 
■  Court.  But  whether  the  Court  would  not  hear  a 
cause  in  private  without  the  consent  oi'  one  of  the 
parties,  if  the  whole  object  of  the  suit  would  be 
defeated  by  a  hearing  in  public,  quxre.  Andrew 
•V,  Eaeburn     -----  522 

HIGHWAY— Soil  of— Laying  down  water  pipes 
See  Mandatory  Injunction.    1.  [221 

HUSBAND  AND  WIFE— Bankruptcy— Separate 
estate — Debt  before^marringe  -  307 
See  Bankruptcy  of  Married  Woman. 

 Covenant  to  settle  future  property    -  97 

See  Covenant  to  settle. 

 Partnership — Bankruptcy      -        -  508 

See  Joint  and  Separate  Estates. 

ILLEGITIMATE  CHILDREN  —  Will  —  After-horn 
Children — Ch  ild  en  ventre  sa  mere  at  Date  of  Will, 
hut  born  before  Death  of  Testator — Peimtation — 
Gift  conducive  to  Immorality.']  A  testator,  who 
had  gone  tiirough  the  ceremony  of  marriage  with 
M.  L.,''his  deceased  wife's  sister,  who  had  two 
daughters,  C.  and  E.,  by  him,  and  who  was 
enceinte  with  a  third  at  the  date  of  the  will,  gave 


ILLEGITIMATE  CHILDREN— cow^^nMec^. 
a  moiety  of  his  property  to  trustees  in  trust  for 
M.  L.  for  life,  and  after  her  death  for  his  reputed 
children  C.  and  E.,  and  all  other  children  which 
he  might  have  or  be  reputed  to  have  by  M.  L., 
then  born  or  thereafter  to  be  born.  The  third 
child  was  born  before  the  testator's  death,  and 
was  acknowledged  by  him  as  his  child  : — Held 
(dissentiente  Lord  Selhorne,  L.C),  that  the  after- 
born  child  was  entitled  to  share  with  her  sisters 
under  the  will. — Decision  of  Wickens,  V.C.,  re- 
ver.-ed.— if/ZZ  v.  Crooh  (Law  Eep.  6  H.  L.  265), 
Pratt  V.  Mathew  (22  Beav.  328),  Bloduell  v. 
Edwards  (Cro.  Eliz.  509),  3Ietham  v.  Duke  of 
Devon  (1  P.  Wma.  529),  Ilowarth  v.  Mills  (Law 
Eep.  2  Eq.  389),  and  Holt  v.  Sindrey  (Law  Eep. 
7  En.  170)  discussed.    Occleston  v.  Fullalove 

[147 

INCREASE  OF  CAPITAL  OF  COMPANY— Eesolu- 

tion  for        _         _         -         _  1 

See  Amalgamation  of  Companies.  1. 
INDORSEMENT— Bill  of  exchange— Eevocation 

of  delivery  -        -        -        -  27 

See  Bill  sent  by  Post. 
INFANT— Action  by— Compromise  -        -  414 

See  Infant  Transferee. 
 Eeal  estate  of — Seizure  by  slierilf     -  369 

See  Judgment  Creditor.  2. 
 Transfer  of  shares  to — Father  buying  in  his 

son's  name  -        -        —        -  414 

See  Infant  Transferee. 

INFANT  TRANSFEREE  —  Company  —  Shares  — 
Real  Purchaser — Compromise  of  Action  brought 
by  Infant.]    The  Defendant  purchased,  through 
his  broker,  300  shares  in  a  joint  stock  company, 
and  gave  directions  that  they  should  be  trans- 
ferred into  the  name  of  his  son,  G.  E.    On  the 
same  day  tiie  Plaintiff  instructed  his  broker  to 
sell  100  shares  in  the  company,  and  they  were 
bought  by  the  Defendant's  broker,  on  his  ac- 
count, through  a  jobbei-  in  the  ordinary  way,  and 
were  transferred  to  G.  E.,  and  were  registered  in 
his  name.    At  that  time  G,  E.  was  an  infant,  of 
which  fact  the  Plaintiff  w^as  not  aware.  Soon 
afterwards  the  company  was  wound  up  volun- 
tarily, and  G.  E.  then  brought  an  action  by  his 
father,  as  next  friend,  against  the  Plaintiff,  who 
was  an  auditor  of  the  company,  charging  him 
with  fraud  in  selling  the  shares,  knowing  that 
the  company  was  in  an  insolvent  condition,  and 
claiming  damages.    The  action  was  compromised 
on  the  terms  that  all  charges  of  fraud  sljould  be 
withdrawn,  and  that  the  purchase-money  should 
be  repaid  to  G.  E.    The  liquidators  on  discover- 
ing that  G.  E.  was  an  infant  substituted  the  name 
of  the  Plaintiff  for  his  as  a  contributory  of  the 
company.    The  Plaintiff'  then  filed  a  bill  against 
the  Defendant,  charging  that  he  was  the  real 
purchaser  of  the  shares,  and  that  the  Plaintiff' 
was  not  aware  of  that  fact  when  he  entered  into 
1  the  compromise  with  G.  E.,  and  claiming  to  be 
I  indemnified  by  the  Defendant  against  all  loss  in 
:  respect  of  the  transaction  : — Held,  by  Malins,  V.C., 
I  that  the  Plaintiff  was  entitled  to  be  indemnified, 
I  and  that  he  was  not  precluded  from  maintaining 
I  the  suit  by  the  compromise  with  G.  E.  .-—But  held, 
I  by  the  Court  of  Appeal  (reversing  the  decision 
j  of  Malins,  V.C.),  that  the  compromise  was  an 
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INFANT  TRAHSF-E-R-E-E— continued. 
■effectual  bar  to  the  Plaintiff's  claim  to  relief,  and 
that  the  fact  of  his  ignorance  that  the  Defendant 
was  the  real  owner  of  the  shares  was  immaterial. 
Maynard  v.  Eatok  -  -  -  -  414 
INJUNCTION — Action  against  a  person  causing 
fire — Right  of  insurers  to  interfere  483 
See  Subrogation. 

 Bankruptcy       -        -  - 

See  Injunction  in  Bankruptcy. 

 Cutting  timber  -        -  - 

See  Waste. 

 Forma  pauperis 

See  Forma  Pauperis. 

 Light  and  air 

See  Light  and  Air.    1,  2. 
 Liquidation  by  arrangement 


-  673 


116 


143 


212,  463 


-Sale  of 


pro- 
pro - 
716 


perty  to  debtor  —  After-acquired 
perty  _        _        _  _ 

See  Discharge  in  Bankruptcy. 

 Mandatory       -        -        -   214  n.,  221 

See  Mandatory  Injunction.    1,  2. 

 Nuisance — Smoke— Scientific  evidence  705 

See  Smoke. 

 Obstruction  of  right  of  way   -        -  111 

See  Substituted  Way. 
 Obstruction  of  river     -        -        _  423 

See  Obstruction  op  Navigation. 
INJUNCTION  IN  BMSKRlfPTQY— Liquidation- 
Debt  not  provahle — Declaration  containing  Counts 
in  Tort  as  well  as  Counts  in  Contract  —Bankruptcy 
Act,  1869,  s.  31— Banlcruptcy  Bules,  1870,  r.  260— 
Besolution  for  Composition — Election  of  Creditor 
to  jjroceed  at  Law.^  A  creditor  brought  an  action 
at  law  against  his  debtor,  in  which  he  joined 
counts  in  contract  for  breach  of  promise  in  not 
accepting  certain  bills  of  exchange,  with  counts 
in  tort  for  misrepresentations  contained  in  a  letter 
written  by  the  debtor.  The  debtor  afterwards 
filed  a  petition  for  liquidation,  and  the  creditors 
agreed  to  a  composition : — Held,  that  the  debtor 
was  entitled  to  an  injunction  to  restrain  the 
Plaintiff  from  proceeding  at  law  on  the  counts  in 
contract,  but  that  the  Court  had  no  jurisdiction  to 
restrain  him  from  proceeding  on  the  counts  in 
tort : — Held,  also,  that  the  creditor  having  elected 
to  proceed  at  law,  could  not  receive  a  composition 
in  respect  of  what  he  might  fail  to  recover  in  the 
ftction.  Ex  parte  Baum.  In  re  Edwards  -  673 
INQUIRY— Commission  of  -        -        -  138 

See  Commission  of  Inquiry. 
 When  lunacy  commenced       -        -  677 

See  Inquisition  in  Lunacy. 
INQUISITION  IN  LUNACY— Luuac^/  BeguUifion 
Act,  1862  (25  &  26  Vict.  c.  86),  s.  3— Inquiry  lohen 
Lunacy  commenced^    A  Portuguese  gentleman 
wliose  domicil  was  in  Portugal,  whose  property, 
with  a  very  trifling  exception,  was  in  Portugal, 
and  whose  wife  and  only  child  were  residing 
there,  became  lunatic  in  England,  and  had  been  I 
so  for  some  years.    A  petition  was  now  presented  i 
by  some  relations  in  England  for  an  inquiry  as  to  , 
his  state  of  mind.    Proceedings  in  lunacy  were  at  I 
the  same  time  taken  in  Portugal,  by  his  wife,  ' 
and  the  Portuguese  Court  issued  a  request  to  the 
English   Courts   to   inquire   into  his  tstate  of 
nnnd.    The  wife  applied  here  to  have  an  inquiry 
as  to  the  time  when  the  lunacy  commenced,  it  | 


INQUISITION  IN  US-SlkQY— continued. 
being  desired  by  the  Portuguese  Court  that  such 
an  inquiry  should  be  made  in  England  -.-Held, 
by  James,  L.J.,  that  the  25  &  26  Vict.  c.  86,  s-  3, 
does  not  take  away  the  power  of  the  Court  to 
direct  such  an  inquiry  where  special  circumstances 
render  it  desirable  :— But  held,  that,  in  the  circum- 
stances of  the  present  case,  such  an  inquiry  ought 
not  to  be  directed,  as  it  was  not  required  for  any 
purpose  of  the  proceedings  in  England,  and  the 
finding  might  affect  other  parties  who  could  not 
effectually  intervene  in  the  inquiry,  and  yet  would 
probably  be  treated  in  Portugal  as  concluded  by 
it.    In  re  Sottomaior  (a  Lunatic)  -        -  677 

INROLMENT  OF  DECREE  —  A^oitce  of  Appeal 
Motion— Vacating  Inrolment.']  Notice  of  appeal 
motion  was  served  without  any  signature,  though 
the  name  of  the  solicitors  serving  it  appeared  on 
the  back.  After  some  days  the  solicitor  of  the 
Appellant,  having  discovered  the  omission,  asked 
the  solicitor  of  the  Eespondent  to  allow  the  error 
to  be  corrected.  The  Respondent's  solicitor  re- 
fused this,  and  stated  that  every  technical  advan- 
tage would  be  taken. .  The  appeal  motion  was  set 
down,  and  the  Respondent's  solicitor  informed 
of  it,  but  no  notice  of  its  being  set  down  was 
regularly  served.  The  Respondent's  solicitor,  at 
the  earliest  possible  moment,  inrolled  the  order 
I  appealed  from  :—Held,  that,  as  distinct  notice 
;  that  no  technicality  would  be  waived  had  been 
given,  the  Respondent  was  entitled  to  avail  him- 
self of  the  irregularity  in  the  notice  of  motion 
and  maintain  the  inrolment,  though  there  had 
been  a  correspondence  which,  standing  alone, 
might  have  led  the  Court  to  vacate  it.  In  re 
Limehouse  Works  Company         -        -  266 

2.    Enlarging  Time— Cons.  Ord.  xxiii., 

r .  28.]  A  Plaintiff;  within  one  month  of  the  end  of 
the  five  years  after  a  decree  had  been  made,  applied 
to  have  it  inrolled,  and  obtained  an  order  accord- 
ingly. After  the  expiration  of  the  five  years,  he 
discovered  that  one  of  the  Defendants  was  dead, 
and  having  then  revived  the  suit,  he  applied  to  have 
the  decree  inrolled.  The  application  was  refused. 
Patch  v.  Ward        -        _        _        _  269 

3.   Interlocutory  Order— Be-hearing.']  An 

order  was  made  staying  all  further  proceedings  in 
an  administration  suit.  Some  years  afterwards 
one  of  the  parties  beneficially  interested  presented 
a  petition  praying  that  this  order  might  be  dis- 
charged, and  that  certain  further  accounts  might 
be  directed  against  one  of  the  executors.  This 
petition  was  dismissed  in  the  Court  below  on  the 
merits,  and  the  order  of  dismissal  was  inrolled : — 
Held,  that  although  for  some  purposes  an  applica- 
tion to  the  Court  of  Appeal  to  discharge  an  order 
made  on  motion  or  petition  in  a  suit  is  treated  as 
a  new  application,  the  inrolment  of  the  order  dis- 
missing the  petition  on  the  merits  prevented  the 
Court  from  entertaining  a  petition  of  re  hearing. 
Ollerenshaw  v.  Harrop     -        -        _  480 

INSPECTORSHIP  BEEH—Affer-acqidred  Property 
— Possibility  of  Future  Benefit — Moral  Obliga- 
tion.'] The  C.  Baiiway  Company  owed  money  to 
P.,  who  was  their  engineer  and  agent,  for  pre- 
liminary expenses.  In  the  year  1866,  before  the 
railway  had  been  commenced,  the  C.  Company 
sold  their  undertaking  to  three  other  railway 
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INSPECTOESHIP  DElETi—contmued. 
companies,  and  an  agreement  was  executed  be- 
tween them  by  which  the  three  companies  agreed 
with  the  C.  Company,  nmong  other  things,  that 
the  contract  for  the  construction  of  the  railway 
sliould  be  given  to  P.  or  his  nominee.  P.  was  no 
party  to  tliis  deed,  but  was  employed  as  the  agent 
of  the  C.  Company  in  preparing  it.  In  1867  P. 
executed  an  inspectorship  deed,  by  which  he 
covenanted  that  he  would  get  in  and  realize  all 
his  estate  and  effects,  under  the  direction  of  the 
inspectors,  for  the  benefit  of  his  creditors,  to  be 
administered  as  in  bankruptcy,  and  also  that  he 
would,  whenever  called  upon  to  do  so,  assign  to 
the  inspectors  all  his  estate  and  eftects  remaining 
imdivided.  And  it  was  provided  that  as  soon  as 
all  the  said  estate  should  be  fully  administered  or 
assigned  to  the  inspectors,  the  deed  should  operate 
as  a  full  discharge  to  the  debtor.  In  1871  P. 
nominated  a  firm  of  contractors  for  the  construc- 
tion of  the  railway,  and  received  from  them  a  sum 
of  £3500  for  so  doing.  The  inspectors  claimed 
this  sum  as  part  of  his  estate  : — Held,  first,  that 
as  P.  was  not  a  party  to  the  contract  between  the 
C.  Company  and  the  other  three  companies,  and 
as  there  was  no  evidence  that  the  C.  Company 
had  constituted  itself  a  trustee  for  him,  the  ex- 
pectation of  his  deriving  a  benefit  from  the  con- 
tract was  not  such  an  interest  as  could  be  affected  i 
by  the  inspectorship  deed  :  Secondly,  that  the  in- 
spectorship deed  only  affected  property  which 
belonged  to  the  debtor  at  the  time  of  its  execu- 
tion, and  that  the  sum  in  question  being  after- 
acquired  property  the  inspectors  were  not  entitled 
to  it.    Ex  parte  Piercy.    In  re  Pieecy     -  33 

INTENTION— Will— 1  Vict.  c.  26,  s.  26    -  174 

See  Devise  of  "  Lands." 
INTEREST  ON  MORTGAGE— 2 Van.s/er  of  Mort- 
gage— Payment  of  Interest  before  Transfer.']  An 
estate  subject  to  a  mortgnge  was  vested  in  C. 
upon  trust  to  set  apart  out  of  the  rents  a  fixed 
yearly  sum,  out  of  which  he  was  to  pay  the  in- 
terest on  the  mortgage  and  accumulate  the  residue 
as  a  sinking  fund  to  pay  oft'  the  principal.  In 
June,  18G4,  tiie  interest  being  in  arrear,  the 
mortgagees  advertised  the  property  for  sale.  C. 
thereupon  applied  to  F.  to  pay  off  the  mortgagees 
and  take  a  transfer,  which  he  agreed  to  do.  The 
mortgagees  would  not  stop  the  sale  unless  the 
whole  arrear  of  interest  and  their  costs  were  paid 
them,  which  F.  at  once  did  ;  and  he  subsequently 
paid  them  the  interest  down  to  September,  1SG4. 
The  transfer  was  not  made  till  August,  1865,  and 
it  purported  to  transfer  the  principal  sum  with 
interest  only  from  September,  1864.  A  contem- 
poraneous deed  was  executed  by  which  G.  pur- 
ported to  charge  tlie  estate  with  the  payment  of  a 
principal  sum  made  up  of  the  payments  by  F.  in 
1864,  and  the  costs  and  interests  theicn.  It  was 
admitted  that  this  deed  was  invalid,  as  being 
beyond  the  powers  of  the  trustee.  A  bill  for  re- 
demption 1  laving  been  filed  by  the  beneficial 
owners : — Held  (reversing  the  decision  of  Hall, 
V.C.),  that  F.  was  entitled  to  charge  in  his  ac- 
counts the  suras  paid  by  him  in  1864  for  interest, 
notwithstanding  the  form  of  the  deeds  of  1865, 
and  the  fact  that  C.  was  guilty  of  a  breach  of 
trust  in  allowing  the  interest  to  be  in  arrear. 

COTTRELL  V.  FiNNEY    -  -  -  -  641 
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INTERPLEADER— 7\oo  Salts—  Costs,]  J .  and  B. 
both  claimed  goods  which  were  in  the  liands  of 
shipowners.  B.  had  mortgaged  to  C.  A.  filed  a 
bill  against  the  shipowners  and  B ,  claiming  t];e 
goods.  Then  C.  brought  an  action  against  the 
shipowners  for  non-deUvery,  after  which  C.  was 
adiled  as  a  Defendant  to  A.'s  suit.  Tlien  the 
shipowners  filed  a  bill  against  C.  to  restrain  the 
action,  and  an  injunction  was  granted  on  an  un- 
dertaking for  damages: — Held,  that  as  the  second 
suit  was  against  one  only  of  the  claimants,  the 
Plaintiffs  in  the  second  suit  could  not  have  their 
costs  as  on  a  bill  of  interpleader,  and  must  pay 
costs  and  damages  to  the  mortgagee. — Order  of 
Bacon,  V.C.,  reversed.    Laing  v.  Zeden    -  736 

INVALID  MARRIAGE— Deceased  wife's  sister— 
Sepai  ation  deed  _  -  -  670 
See  Debt  capable  of  being  estimated. 

IRISH  BANKRUPTCY— Distribution  of  assets  74 
See  Joint  and  Sepakate  Al-judicatigns. 
IRREGULARITY— Debtor's  summons— Affidavit 
See  Debtok's  Summons.    2,  4.  [298,  324 

JOINT  AND  SEPARATE  ADJUDICATIONS— I>rs- 

tribution  of  Assets— Irish  Banln-fiptcy.']  One  of 
two  partners  was  adjudicated  bankrupt  in  Eng- 
land, and  the  other  in  Ireland ;  tliey  were  then 
jointly  adjudicated  bankrupts  in  Ireland.  Most 
of  the  joint  creditors  were  in  England,  and  a  con- 
siderable part  of  the  assets  was  in  England: — 
Held,  that  the  assets  in  England  would  not  be 
handed  over  to  the  assignees  in  the  joint  bank- 
ruptcy. The  effect  of  a  joint  adjudication  after 
separate  adjudications,  discussed.  In  re  O'Pear- 
DON  74 

JOINT  AND  SEPARATE  :ESTATES—Banl-ruptcy 

— Husband  and  Wife — Quasi- Partnershij).']  A 
trader  at  Brighton  married  a  widow  who  was 
entitled  to  three-fourths  of  the  profits  of  a  Lon- 
don business.  He  afterwards  bought  the  remain- 
ing one-fourth  of  the  London  business,  and  cove- 
nanted with  a  trustee  that  three-fouiths  of  the 
profits  of  the  London  business  should  be  for  the 
separate  use  of  the  wife.  A  resolution  was  duly 
made  for  liquidation  of  the  affairs  of  the  trader: — 
Held,  that  the  assets  of  the  London  business  were 
first  to  be  applied  in  payment  of  the  creditors  of 
the  London  business;  and  that  only  the  surplus 
would  go  to  the  general  creditors.    In  re  Childs 

[508 

2.  Partnership — Death  of  Partner — Bank- 
ruptcy of  Survivors.]  Four  persons  carrie;!  on  a 
business  in  partnership  under  a  deed  which  pro- 
vided that  the  death  of  a  partner  should  not 
dissolve  the  partnership,  but  th  it  the  business 
should  be  carried  on  by  the  survivors  or  survivor, 
and  the  t^liare  of  the  deceased  partner  ascertained 
at  the  next  half-yearly  stock-taki  ig.  and  paid  to 
his  repre;-entatives  by  instalments.  Two  of  tlie 
partners  died,  and  afterwards  the  survivors  became 
bankrupt.  No  steps  had  then  been  takm  to 
ascertain  the  shares  of  the  deci  asi  d  partners : — 
Held  (affirming  the  decision  of  the  Chief  Judge), 
that  the  creditors  of  the  four  partners  had  no 
right  to  have  the  joint  asset?;  of  ti.e  four  whi-h 
remained  in  specie  applied  first  in  paynunt  of 
their  debts. — Ex  parte  Morley  i^Law  Rep.  8  C  h. 
1026)  distinguished.  re  Simpson  -  572 
P  1 
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JOINT  COHTIRACT— Partners— Death  of  one  Con- 
tractor— Share  of  Profits— Blank  in  Agreement — 
Parties  to  Agreement  —  Evidence  of  Intention.'] 
Five  contractors  jointly  contracted  to  build  a 
liarbour,  the  building  of  wMcli  would  take  at  least 
five  years.  Soon  afterwards  one  of  the  contractors 
died  : — Held,  that  his  estate  was  entitled  to  share 
in  the  profits  of  the  contract ;  and  that  those  pro- 
fits were  to  be  the  actual  profits  ascertained  when 
the  contract  was  completed,  and  not  by  valuation 
or  by  sale  of  the  contract. — Amhler  v.  Bolton  (Law 
Rep.  14  Eq.  427)  distinguished. — The  deceased 
contractor  named  in  his  will  three  executors. 
Before  the  will  was  proved,  the  four  other  con- 
tractors signed  an  agreement,  in  which  they,  and 
also  the  executors  of  the  will,  were  the  parties,  a 
blank  being  left  for  the  names  of  the  executors. 
The  will  was  afterwards  proved  by  two  only  of 
the  executors,  and  those  two  executors  then  signed 
the  agreement : — Held,  on  the  construction  of  the 
agreement,  that,  though  signed  by  two  only  of  the 
executors,  it  was  binding  on  the  other  contrac- 
•tors : — Held,  also,  that  no  regard  could  be  paid  to 
evidence  that  the  other  contractors  expected  the 
concurrence  of  the  third  executor,  and  would  not 
have  entered  into  the  agreement  if  they  had  been 
aware  that  he  would  renounce. — Decree  of  Bacon, 
V.C.,  reversed.  McClean  v.  Kennaed  -  336 
JUDGMENT — Foreign — Winding  up  in  England 

See  Foreign  Judgment.  [557 
 Infant — Estate  in  remainder  -        -  369 

See  Judgment  Creditor.  2. 
 Mortgaged    estate  —  Law   of  Judgments 

Amendment  Act     _        _        _  229 

See  Judgment  Creditor.  1. 
JUDGMENT  CREDITOR  —  Laio  of  Judgments 
Amendment  Act  (27  &  28  Vict.  c.  112),  ss.  1,  5— 
Equity  of  Bedem'ption — "  Delivery  in  Execution."'] 
Equitable  interests  in  land  are  within  the  1st  sec- 
tion of  the  27  &  28  Vict.  c.  112.  Therefore,  if  a 
judgment  creditor  who  has  sued  out  an  elegit  is 
unable  to  obtain  delivery  by  the  sheriff  of  his 
debtor's  lands  by  reason  of  the  legal  estate  being 
outstanding,  he  must  apply  to  the  Court  of 
Chancery  to  remove  the  imiDcdiment,  and  the 
order  of  the  Court  will  be  a  delivery  in  execution 
within  the  statute. — A  judgment  creditor  sued  out 
an  elegit  against  his  debtor,  who  had  no  other 
interest  in  land  than  an  equity  of  redemption, 
and  the  sheriff  accordingly  returned  nil.  Soon 
afterwaids  the  debtor  became  bankrupt.  The 
debtor  then  filed  a  bill  asking  for  a  declaration 
that  he  had  a  charge  on  the  debtor  s  equity  of 
redemption  at  the  time  of  the  bankruptcy  : — Held, 
on  demurrer  (affirming  the  decision  of  Malins, 
V.C.),  that  the  creditor  had  no  charge  on  the  land. 
Hatton  v.  Haywood  _        _        _  229 

2.   Law  of  Judgments  Amendment  Act  (27 

&  28  Vict.  c.  112),  ss.  1,  4 — Remainder —Infant — 
Petition  for  Sale — Erroneous  Return  hy  Sheriff.] 
A  Plnintitf,  who  had  recovered  judgment  with 
damages  in  an  action  in  tort  against  an  infant,  : 
sued  out  an  elegit  against  the  infant's  land  on  the  1 
judgment.   The  infant's  only  interest  in  land  was  j 
a  remainder  in  fee  expectant  on  the  death  of  a 
tenant  for  life,  which  produced  no  present  income 
to  the  infant.     The  sheriff  returned  that  the 
infant  was  seised  of  the  reversion  of  the  land  in 
fee  simple,  and  that  it  was  of  the  annual  value  of  ! 


JUDGMENT  CUmiTOB,— continued. 
£124,  and  that  he  had  delivered  the  premises  to 
the  creditor.  The  creditor  then  presented  a 
petition  under  the  27  &  28  Vict.  c.  112,  s.  4,  for 
a  sale  of  the  infant's  interest  in  the  land  : — Held, 
first,  that  the  sheritf  had  no  power  to  seize  an 
estate  in  remainder  belonging  to  an  infant,  and 
therefore  the  judgment  creditor  had  acquired  no 
charge  on  the  infant's  interest.  Secondly,  that 
the  sheriff  having  erroneously  returned  that  the 
infant  was  seised  of  a  reversion  producing  a  pre- 
sent income,  a  petition  for  sale  of  the  infant's 
interest,  which  was  a  bare  remainder,  was  incon- 
sistent with  the  return  and  could  not  be  supported. 
— The  decision  of  Malins,  V.C.,  reversed.  In  re 
South  ------  369 

JURISDICTION  —  Bankruptcy  —  Partnership 
wound  up  in  Chancery  -  -  193 
See  Bankruptcy  Jurisdiction. 

•  Damages — Light  and  air — Mandatory  in- 
junction _  -  -  -  212 
See  Damages  under  Cairns'  Act. 

 Fund  and  Defendants  out  of  jurisdiction — 

Bombay  Civil  Service  Fund — Submission 
to  jurisdiction  _  _  _  495 
See  Mutual  Insurance  Society. 

LAND  INJURIOUSLY  AEFECTED— School  Board 
—Light      -        -        -        -  120 
See  Compensation  under  Elementary 
Education  Act. 

LEASE— Covenant  not  to  assign  -  -  729 
See  Covenant  not  to  assign. 

 Disclaimer  by  trustee  in  bankruptcy  -  586 

See  DiscI;Aimer  in  Bankruptcy. 

LETTER— Posting  of— Eecovery  by  sender  27 
See  Bill  sent  by  Post. 

LEASEHOLDS  FOR  YEARS— Will— Contrary  in- 
tention -  -  -  -  m 
See  Devise  op  "  Lands." 

LEX  LOCI  CONTRACTUS— Deposit  of  English 
deeds  with  German  firm  -  -  722 
See  Deposit  op  Deeds. 

LIABILITY— Partnership— Acceptance  of  bills 
by  partner  -  -  -  -  635 
See  Authority  op  Partner. 

LICENSE— To  assign  or  underlet  -  -  729 
See  Covenant  not  to  assign, 

LIEN— Solicitor— Charge— Property  received  654 
See  Solicitor's  Lien. 

LIFE  INSURANCE— Commissioners  for  Keduction 
of  National  Debt  -  -  -  397 
See  Commissioners  por  Keduction  op 
National  Debt. 

— ' —  Mutual  insurance  society  -  -  495 
See  IMuTUAL  Insurance  Socety. 

LIGHT  AND  ALR—Rule  as  to  Forty-five  Degrees.] 
Per  the  Lord  Chancellor :— The  fact  that  the 
height  of  a  building  above  an  ancient  light  is  not 
greater  than  its  distance  is  not  conclusive  evi- 
dence that  the  light  is  not  injuriously  affected, 
but  is  prima  facie  evidence  of  there  being  no  such 
interference  with  the  light  as  the  Court  will 
restrain,  and  requires  to  be  rebutted  by  special 
evidence  of  injury. — Observations  as  to  evidence 
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XIGHT  AND  AIR— continued. 
relating  to  obstruction  of  air  as  well  as  light. 
'City  of  London  Brewery  Company  v.  Tennant 

[212 

2.    Grant — Covenant  for  Quiet  Enjoyment 

—Injunction  against  Breach  of  Covenant — Proof 
■of  Damage — Easement — Practice — Surveyor  ap- 
pointed hy  Court,']  There  is  no  difference  in  the 
right  of  an  owner  of  land  to  the  ordinary  ease- 
ment  of  light,  whether  it  is  acquired  by  twenty 
years'  user  or  by  grant  from  the  owner  of  the 
servient  tenement ;  and  if  the  giant  is  accom- 
panied by  a  covenant  for  quiet  enjoyment  of  the 
premises,  such  covenant  does  not  enlarge  the  right 
•of  the  covenantee  so  as  to  entitle  him  to  an  injunc- 
tion in  equity  to  restrain  an  obstruction  where 
the  damage  is  not  sufficient  to  enable  him  to 
maintain  an  action  at  law. — But  it  is  otherwise 
where  the  right  to  light  claimed  is  not  the 
ordinary  easement,  but  a  special  right  created  by 
"the  covenant ;  in  which  case  a  Court  of  Equity 
will  grant  an  injunction  without  regard  to  the 
amount  of  damage. — Where  the  Court  was  not 
satisfied  from  the  evidence  whether  the  wall  pro- 
posed to  be  built  by  the  Defendant  would  or  not 
be  a  material  obstruction  to  the  Plaintiff's  lights, 
the  Court  directed  a  temporary  screen  to  be 
erected  to  the  height  of  the  proposed  wall,  and 
appointed  a  surveyor  to  report  on  the  effect. 
Leech  v.  Sohweder  -        -        -        -  463 

 School  Board — Compensation  -  120 

See  Compensation  under  Elementary 
Education  Act. 
XIMITATIONS— Statute  of— Express  trust-^ Trus- 
tees of  insurance  society   -        -  496 
See  Mutual  Insurance  Society. 
XIQTJIDATION  BY  ARRANGEMENT— Action  in 


tort  against  debtor — Injunction 
See  Injunction  in  Bankruptcy. 


673 


 Costs      -----  144 

See  Costs  of  Liquidation. 

 Notice  to  sheriff  -         -        -  609 

See  Execution  Creditor.  4, 

 Eefusal  of  Creditors  to  grant  discharge  716 

See  Discharge  in  Bankruptcy. 

 Resolution — Validity — Agreement  for  com- 
position -  _  _  683 
See  Meeting  of  Creditors.  2. 

 Sale  of  property  to  liquidating  debtor — After- 
acquired  property  -  -  -  716 
See  Discharge  in  Bankruptcy. 

XOWER  SCALE— Costs— Amount  of  mortgage 
debt  -----  514 
See  Taxation  of  Costs. 

XTJNACY — Appointment  of  new  trustee — Female 
trustee  -  _  -  _  720 
See  Trustee  Acts. 

 Inquisition  —  Inquiry  when  lunacy  com- 
menced _  -  -  -  677 
See  Inquisition  in  Lunacy. 

 Person  of  imsound  mind  not  so  found — Suit 

by  next  friend  -  -  85,  373 
See  Next  Friend.    1,  2. 

MAJORITY  OF  SHAREHOLDERS— Compaq?/  — 
Minority — Pleading,']  Where  the  majority  of  a 
company  propose  to  benefit  themselves  at  the 


MAJORITY  OF  SHAREHOLDERS— con^mwec?. 
expense  of  the  minority,  the  Court  may  interfere 
to  protect  the  minority. — In  such  a  case,  the  bill 
is  rightly  filed  by  one  shareholder  on  behalf  of  the 
others  and  against  the  company. — Order  of  BacoUy 
V.C.,  affirmed.  Menier  v.  Hooper's  Telegraph 
Works  -        -        -        -        -  360 

MANAGER — Company— Delegated  power  -  691 

See  Authority  of  Directors. 
MANDATORY  INJUNCTION— Jn/Mwccion—  Tres- 
pass— Highway — Water-pijjes — Action  at  Law — 
Value — Motives.]  Where  water-pipes  had,  without 
the  consent  of  the  owner  of  the  soil,  been  laid  in. 
the  soil  of  a  highway,  an  injunction  to  restrain 
the  continuance  of  the  pipes  was  granted ;  the 
owner  of  the  soil  not  being  left  to  his  remedy  at 
law,  and  not  being  required  to  establish  his  right 
at  law. — The  facts  that  the  soil  under  the  high- 
way was  of  no  value  to  the  owner,  and  that  his 
motive  for  applying  to  the  Court  was  not  con- 
nected with  the  enjoyment  of  his  land,  were  held 
not  to  be  reasons  against  the  granting  of  the 
injunction. — Decree  of  Jessel,  M.K.,  affirmed. — 
Deere  v.  Guest  (1  My.  &  Cr.  516)  commented  on. 
GooDSON  V.  Richardson      -        -        -  221 

2.   Building  completed — Successive  Actions 

at  Law.]    The  trustees  of  a  public  road,  in  making 
an  embankment  across  the  Plaintiffs  land,  built 
buttresses  encroaching  on  the  land,  and  also 
turned  water  on  to  the  land  from  want  of  sufficient 
drains.     The  Plaintiff  brought  an  action  and 
recovered  damages,  but  the  trustees  continued 
the  encroachment,  and  the  Plaintiff  gave  tliem 
notice  that  he  should  bring  fresh  actions  till  they 
removed  it.   Pie  then  filed  a  bill  for  an  injunction. 
The  Court  granted  a  mandatory  injunction  to 
restrain  the  trustees  from  continuing  the  encroach- 
ment and  nuisance.    Holmes  v.  Upton      214,  n. 
MARGINAL  NOTES— Bankers— Order  and  dis- 
position      -        _        _        -  383 
See  Order  and  Disposition.  1. 
MARINE  INSURANCE— Commission— Ee-iusur- 
ing    -        -        -        -        -  525 
See  Broker's  Commission. 
MARRIAGE  SETTLEMENT— Covenant  to  settle 
future  property      -        -        -  97 
'See  Covenant  to  settle. 
MARSHALLING  —  TT7/Z  —  Mortmain  Act  -  Diree- 
tion  to  reserve  the  pure  Personalty  for  Charity — 
Costs.]    A  testator  gave  the  residue  of  his  per- 
sonal estate,  which  consisted  of  both  pure  and 
impure  personalty,  to  trustees  upon  trust  to  sell 
and  convert  the  same  into  money,  and  out  of  the 
proceeds  and  out  of  his  ready  money  to  pay  his 
debts,  funeral  expenses  and  legacies,  and  to  pay 
the  income  to  his  wife  for  life,  and  after  her 
death  to  raise  sufficient  to  purchase  certain  life 
annuities.    lie  then  gave  some  pecuniary  lega- 
cies, including  a  legacy  of  £100  to  a  charity 
school,  and  bequeathed  all  the  residue  of  his 
personal  estate  to  three  charities  in  equal  shares, 
and  directed  that  the  three  Inst-mentiorod  be- 
quests should  be  paid  and  satisfied  out  of  such 
part  of  his  personal  estate  as  could  be  luwlully 
applied  to  the  payment  thereof  and  which  should 
I  be  reserved  by  his  trustees  for  that  purpose : — 
I  Held  (reversing  the  decision  of  Wichens  Y.C.), 
'  that  the  direction  respecting  the  payment  of  the 
P  2  1 
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MARSHALLING— continued. 
residuary  bequests  was  equivalent  to  a  direction 
to  maishall  the  assets  in  favour  of  tlie  three 
charities ;  and  that  the  debts,  funeral  and  testa- 
mentary expenses  and  legacies  other  than  the 
legacy  to  the  school,  must  be  paid  primarily  out 
of  the  impure  personalty : — That  the  direction 
to  marshall  did  not  apply  to  the  legacy  to  the 
school,  which  must  fail  only  in  the  proportion 
which  the  impure  bore  to  the  pure  personalty  : — 
That  the  costs  of  the  suit  were  included  under 
testamentary  expenses,  and  must  be  paid  prima- 
rily out  of  the  impure  personalty. —  Wills  v.  Bourne 
(Law  Eep.  16  Eq.  487)  followed.  Miles  v.  Hae- 
liisoN  _____  316 

MEETING  OF  CILEDITORS—Banliruptcij—Eeso- 

lution for' Corn-position — Assets  exceeding  Liabilities 
— Motive  of  Kindness  towards  Debtor — Dissentient 
Creditors— Bankruptcy  Act,  1869  (32  &  33  Vict, 
c.  71),  ss.  126,  127.]  The  statement  of  the  debts 
find  assets  of  a  liquidating  debtor  shewed  that 
his  assets  covered  his  liabilities,  but  his  principal 
assets  consisted  of  houses  which  were  heavily 
mortgaged.  The  majority  of  creditors  passed  a 
resolution  to  accept  a  composition  of  10s.  in  the 
pound.  A  dissentient  creditor  applied  to  set 
aside  all  the  proceedings,  producing  evidence  that 
the  debtor  had  undervalued  his  property.  The 
debtor  filed  an  aflidavit  stating  that  his  creditors 
accepted  the  composition  with  a  full  knowledge  of 
the  state  of  his  property,  and  from  a  desire  to 
assist  him  and  prevent  his  being  completely 
ruined,  and  also  to  avoid  waiting  for  the  realiza- 
tion of  the  property,  which  would  have  taken  a 
considerable  time  : — Held  (affirming  the  decision 
of  Bacon,  C.J.),  that  as  the  dissentient  creditor, 
as  well  as  the  others,  knew  that  the  assets  ex- 
ceeded the  liabilities,  there  was  no  ground  for 
setting  aside  the  proceedings.  Ex  parte  Linsley. 
In  re  Harper  -  -  -  -  -  290 
2.   Banlcruptnj — Liquidation  hy  Arrange- 
ment— Resolution  of  Creditors— Clause  authdrizing 
Trustee  to  agree  to  a  Composition — Bankruptcy 
Act,  1869,  ss.  20,  127 — Resolution  partly  idtra 
vires.']  A  debtor,  partner  in  a  firm,  having  filed 
a  petition  for  liquidation  by  arrangement,  a 
general  meeting  of  his  creditors  was  held,  at 
which  the  requisite  majority  of  his  joint  and 
separate  creditors  passed  a  resolution  agreeing  to 
the  liquidation,  appointing  a  trustee  and  com- 
mittee of  inspection,  and  granting  the  debtor  his 
discharge.  The  resolution  also  contained  a 
clause  authorizing  the  trustee  to  sell  to  the 
mother  of  the  debtor  his  reversionary  interest 
tinder  his  father's  will  at  such  a  price  as  would 
pay  the  costs  of  the  liquidation  and  a  composition 
of  Is.  in  the  pound  to  his  separate  creditors. 
This  resolution  was  registered  : — Held,  that  the 
clause  authorizing  the  trustee  to  sell  the  rever- 
sionary interest  was  ultra  vires  and  void  ;  but  that 
the  rest  of  the  resolutions  were  not  thereby  ren- 
dered invalid,  and  that  the  liquidation  must  pro- 
ceed in  the  ordinary  course.  £z  parte  Buowni>;g. 
Li  re  Makks  -        _        _        _  683 

J/LISJOTSBUI— Dissolved  Company— Shareholders 
— Creditor  s  Bight  to  sue — Multifariousness — De- 
murrer ore  tenns.']  A  bill  was  filed  against  a 
railway  company  by  a  creditor  and  shareholder 
of  the  company  on  behalf  of  himself  and  all 


"M.ISJOINB^'R— continued. 

other  creditors  and  shareholders,  and  stated  that 
under  an  Act  of  Parliament  the  company  was  to^ 
transfer  its  property  to  another  railway  company, 
and  be  dissolved,  the  purchasing  company  issuing 
to  the  selling  company  stock  to  a  large  amount  ; 
that  the  proceeds  of  the  sale  of  tlie  stock  were  to 
be  applied  by  the  selling  company  in  discharge  of 
certain  liabilities,  and  the  surplus  was  to  be 
divided  between  the  creditors  and  preferential 
shareholders;  that  the  selling  company  had 
transferred  its  property,  but  had  not  paid  its 
creditors  or  shareholders ;  and  the  bill  prayed 
that  the  company  might  be  wound  up  and  the 
accounts  taken: — Held  (affirming  the  order  of 
Malins,  Y.C.),  that  a  demurrer  to  the  bill  for 
want  of  equity  would  not  lie ;  but — Held,  that 
the  bill  w-as  demurrable  for  multifariousness,  and 
misjoinder,  by  reason  of  the  adverse  interests  of 
the  preferential  and  ordinary  shareholders,  and  a 
demurrer  ore  tenus  allowed.    Waed  v.  Sitting- 

BOUEKE  AND  ShEERNESS  KaILWAY  COMPANY  488 

MEMORANDUM  OF  ASSOCIATION— Subscriber  of 
See  Subscriber  op  Memorandum.  [60 
MISTAKE — Conveyance  of  moi-e  than  grantor  in- 
tended— General  words — Admissions 
See  Proof  of  Seisin.  [739^ 

 Law — Eelief  against    -        -        -  609 

See  Execution  Creditor.  4. 

 Proof  in  bankruptcy    _        -        _  68S 

See  Cross  Acceptances. 
MOEAL  OBLIGATION— After-acquired  propei'ty 
— Inspectorship  deed  -  -  3S 
See  Inspectorship  Deed. 
MORTGAGE— Costs  of  mortgagee  in  interpleader 
suit  -----  736 
See  Interpleader. 

j   Interest — Transfer       -        -        -  541 

j  See  Interest  on  Mortgage. 

j   Judgment  Creditor  —  Law  of  Judgments 

j  Amendment  Act    -        -        -  229' 

I  .  See  Judgment  Creditor.  1. 

j   Property  occupied  by  partnership — Notice 

I  See  "CoNSTKUCTivE  Notice.  [79 

I   Eedemption  suit — Discovery  of  accounts  69 

I  See  Discovery.  1. 

I   Trade  fixtures— Bill  of  sale — Underlease  76 

See  Registration  of  Bill  of  Sale. 

i   Taxation  of  costs — Lower  scale        -  614 

I  See  Taxation  of  Costs. 
'  MORTMAIN— Marshalling— Direction  to  reserve 
pure  personalty  for  charity         -  316 
See  Marshalling. 
MOTIVE — Suit  for  injunction — Right  to  soil  of 
highway      -        -        -        -  221 
See  Mandatory  Injunction.    1 . 
  Resolution  for  composition — Kindness  to- 
wards debtor         -        -        -  280 
See  Meeting  of  Creditors.  1. 
MULTIFARIOUSNESS  —  Bill   against  disoolved 
company      -        -        -        -  48& 
See  Misjoinder.  2. 
MULTIPLICITY  OF  ACTIONS  —  Mandatory  in- 
junction      _        _        _        214,  II. 
'See  Mandatory  Injunction.  2. 
MUTUAL  CREDITS  —  Bankruptcy  —  Set-off — Se- 
cured Debt — Bankruptcy  Act,  1869,  s.  39.]    B.  & 
Co.  had  business  transactions  with  a  trader  who 
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MUTUAL  CREDITS— continued. 
became  bankrupt,  and  nt  the  time  of  the  bank- 
ruptcy the  bankrupt  owed  B.  &  Co.  £8010,  and 
iB.  &  Co.  owed  the  bankrupt  £8S  ;  but  the  bank- 
rupt held  goods  of  J3.  &  Co.  upon  which  lie  had  a 
lien  for  that  amount.  The  trustee  iu  the  bank- 
ruptcy insisted  that  B.  &  Co.  should  pay  the  debt 
of  £88  before  the  goods  were  delivered  up  to 
them,  and  that  they  should  prove  for  the  whole 
«um  of  £3010  against  the  bankrupt's  estate : — 
Held  (reversing  the  decision  of  the  Registrar), 
that  jf).  &  Co.  were  entitled  to  have  the  sura  of 
£88  set  otf  against  their  claim,  so  as  to  free  the 
goods  from  the  lien,  and  to  prove  for  the  balance 
against  the  bankrupt's  estate.  Ex  xjurte  I3ar- 
NETT.  In  re  Devezb  -  -  -  -  293 
MUTUAL  INSUKANCE  SOCIETY— Fmuc?  and 
Defendants  out  of  Jurisdiction — Payment — Trus- 
tees— Statrde  of  Limitations — Express  Trust.']  A 
bill  was  filed  against  four  trustees  in  India  of  a 
fund  in  Iridia,  and  one  formal  Defendant  in  Eng- 
land, to  recover  money  payable  in  England.  The 
trustees  were  served  out  of  the  jurisdiction,  ap- 
peared and  answered,  and  entered  into  evidence  : 
— Held,  that  as  the  Defendants  had  not  demurred 
or  pleaded  or  moved  to  discharge  the  order  for 
service,  the  Couit  might  determine  the  questions 
^between  the  parties. — By  resolutions  of  an  asso- 
■ciation  in  the  nature  of  a  benefit  society,  certain 
pensions  were  to  be  given  to  the  widows  of  the 
members,  and  each  member  was  to  pay  to  the 
association  a  percentage  on  his  income.  Six 
months  afterwards  the  operation  of  these  resolu- 
tions was  suspended  : — Held,  that  the  widow  of  a 
member  who  had  not  paid  or  tendered  the  requi- 
:site  percentage  had  no  claim  to  a  pension  under 
the  resolutions.:— The  funds  of  the  association 
were  vested  in  trustees : — Held,  that  neither  they 
nor  the  association  were  trustees  for  the  widow  of 
.any  membei-,  so  as  to  prevent  the  claim  from 
being  barred  by  lapse  of  time. — Decree  of  Bacon, 
V.C.,  varied.    Edwaeds  v.  Warden        -  496 

mVIGABLE  RIVER— Obstruction  of      -  423 

See  OBSTRrcTioN  of  Navigation. 
NEGLIGrENCE— Marine  insurance  -        -  526 

See  Broker's  Cojimission. 
2TEXT  TBIESB  ~  Suit  hy  Person  of  Unsound 
Mind  not  found  so  hy  Inquisition — Lunacy.']  B. 
having  become  of  unsound  mind,  his  family  \ 
-applied  to  S.,  his  agent,  to  render  accounts.  S. 
consulted  his  solicitors,  M.  &  P.,  who  in  August, 
1871,  tiled  a  bill  in  the  name  of  B.  by  a  next  ' 
friend,  who  was  a  stranger  to  the  family,  against  | 
S.  for  an  account.  A  receiver  was  appointed,  and  j 
in  December,  1871,  without  notice  to  the  family,  | 
the  cause  was  heard  as  a  short  cause,  and  a  de- 
"cree  made  directing  accounts  and  inquiries.    In  j 
March,  1872,  B.  was  found  lunatic,  of  which  M.  : 
,<&  P.  had  full  notice.    On  the  8th  of  June,  1872,  | 
the  Chief  Clerk  made  his  certificate,  and  on  the  I 
59th  of  June,  1872,  the  cause  was  heard  on  fur-  \ 
ther  consideration,  and  an  order  made  directing  j 
the  costs  of  both  parties,  as  between  solicitor  and  i 
client,  to  be  paid  out  of  the  moneys  in  the  hands  ' 
of  the  receiver.    In  the  accounts  of  the  receiver 
as  passed  were  also  included  considerable  sums 
for  his  poundage  and  for  the  employment  of  an 
accountant  to  investigate  the  books.    Some  time  i 
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after  the  order  on  further  consideration  a  com- 
mittee was  appointed  in  the  lunacy  :  —  H  hl 
(varying  the  order  of  WicJcens,  V.C.),  on  petition 
by  the  lunatic  and  his  committee,  that  all  the 
proceedings  in  the  suit  after  the  appointment  of 
a  receiver,  were  unauthorized  and  improper,  and 
that  all  proceedings  after  tlie  finding  on  the  in- 
quisition were  irregular  and  void,  and  that  M.  rfe 
P.  must  make  good  to  the  lunatic's  estate  the 
sums  paid  to  the  accountant,  and  the  sums  paid 
to  themselves  and  the  Defendant's  solicitors  for 
costs  (less  the  costs  up  to  the  appointment  of  the 
receive]-),  and  must  pay  the  costs  of  the  Petition, 
both  before  the  Vice-Chancellor  and  the  Court 
of  Appeal,  as  between  solicitor  and  client.  Beall 
V.  Smith         _____  86 

2.  Person  of  Unsound  Mind — Partition 

Suit — Sale  of  Real  Estate  — Lunacy  Ilegulation 
Act,  1862  (25  &  26  Vict.  c.  86),  s.  13— Trustee  Act, 
1852,  s.  1.]  It  is  irregular  for  a  bill  to  be  filed  by 
a  person  of  unsound  mind  not  so  found  by  inqui- 
sition, by  his  next  friend,  for  the  purpose  of 
dealing  with  the  real  estate  of  the  person  of  un- 
sound mind. — A  bill  was  filed  by  a  person  of 
unsound  mind  not  so  found,  by  his  next  friend, 
for  a  partition  or  sale  of  real  estate,  and  a  decree 
for  sale  was  made.  A  petition  was  afterwards 
presented  under  the  Trustee  Act,  1852,  for  an 
order  vesting  the  estate  of  the  Plaintiff  in  the 
purchaser.  The  Court  refused  to  make  the  order, 
considering  that  the  suit  was  irregular,  but  as  the 
Plaintiff's  share  was  only  £200,  and  she  had  no 
other  property,  the  Court  directed  an  application 
to  be  made  in  Lunacy,  under  the  13th  section  of 
the  Lunacy  Begulation  Act,  1862,  for  a  sale,  and 
permitted  the  petition  to  be  amended  for  that 
purpose.    Halfhide  v.  Kobinson  -        -  373 


NOMINAL  DEFENDANT— Appeal  by 
See  Security  for  Costs. 
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NOTARY— Protest  of  bill  of  exchange 
See  Notice  of  DisHONorn. 

NOTICE — Appeal  motion — Vacating  inrolment 

See  Inrolment  of  Decree.    1.  [266 

 Constructive — Partnership  property — Title 

of  occupier  -  -  -  -  79 
See  Constructive  Notice. 

•  Directors  of  company — Sale  of  shares  691 

See  Authority  of  Directors. 

 Disclaimer  of  case  hy  trustee  in  bankruptcy 

See  Disclaimer  in  Bankruptcy.  [586 

 Insolvency — Payment  on  eve  of  bank- 
ruptcy _  _  _  _  595 
See  Fraudulent  Preference.  1. 

 Interest  of  tenant— Specific  performance  447 

See  Notice  of  Tenant's  Interest. 

 Plight  of  Way    -        -        -        -  111 

See  Substituted  Way. 

 Sheriff  in  possession — Petition  for  liquida- 
tion -  -  -  _  -  609 
See  Execution  Creditor.  4. 

NOTICE  OF  DlS&QYiQJm-Banhruptcy—Adjudi- 

caiiun— Evidence — Appeal — Eoreign  Bill  of  Ex- 
cliange — Protest  hy  JS^otary.]  Where  it  is  intended 
to  rely  on  the  insutficiency  of  the  evidence  of 
trading  or  other  facts  to  impeach  the  validity  of 
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NOTICE  OF  mSROmJJ'R— continued. 
an  adjudication  of  bankruptcy,  the  objection  ought 
to  be  taken  in  the  first  instance,  when  the  insuffi- 
ciency maybe  cured  by  additional  evidence.  The 
holder  of  a  foreign  bill  of  exchange  which  was 
dishonoured  by  the  acceptor,  had  it  duly  presented 
and  protested  by  a  notary  public.  In  the  notice 
of  dishonour  which  he  sent  to  the  drawer  he  in- 
formed him  that  the  bill  had  been  "  duly  presented 
for  payment  and  returned  dishonoured,"  but  made 
no  mention  of  the  jDrotest  by  the  notary  : — Held, 
that  the  notice  of  dishonour  was  sufficient.  Ex 
parte  Lowen^'hal.  In  re  Lowenthal  (No.  2)  691 
NOTICE  OF  TENANT'S  INTEREST— Fewi^or  and 
Furcliaser — Specific  Performance —  Tenancy — In- 
quiry.'] The  conditions  of  sale  of  a  public-house 
stated  that  it  was  in  the  occupation  of  a  tenant. 
A  brewer,  intending  to  use  the  public-house  for 
the  sale  of  his  beer,  agreed  to  buy  it.  He  after- 
wards learnt  that  it  was  under  lease  to  another 
brewer  for  a  terra  of  which  eight  yeais  were 
unexpired : — Held  (affirming  the  decree  of  the 
Master  of  the  Kolls),  that  the  purchaser  was  not 
bound  to  ascertain  from  the  tenant  the  terms  of 
his  tenancy:  and  that  in  such  a  case  the  vendor 
could  not  enforce  specific  performance.  James  v. 
Lichfield  (Law  Eep.  9  Eq.  51)  observed  upon. 
Caballero  v.  Henty  _        _        _  447 

NUISANCE— Obstruction  of  river   -        -  433 

See  Obsthuction  of  Navigation. 
 Smoke    -----  705 

See  Smoke. 

OBSTRTTCTION  OF  HAYIGATIOH  —  Navigable 
Miver  —  Nuisance  —  Injunction  —  Conservators  — 
Benefit  of  Trade.]  A  wharf-owner  drove  piles 
into  the  bed  of  a  l  iver,  extending  the  wharf  so  as 
to  occupy  three  feet  out  of  a  breadth  of  about  sixty 
feet  available  for  navigation : — Held,  that  this 
was  such  an  obstruction  as  would  be  restrained  at 
the  suit  of  a  municipal  corporation  empowered  by 
Act  of  Parliament  to  remove  obstructions. — Decree 
of  the  Master  of  the  Rolls  affirmed. — Held,  per  the 
Master  of  the  Rolls,  that  an  owner  of  land  at  the 
side  of  a  public  naviga])le  river  has  no  right  to 
erect  on  the  bed  of  the  river,  for  the  benefit  of  his 
own  trade,  any  structure,  whether  any  actual  ob- 
struction to  the  navigation  of  the  river  will  or 
will  not  be  thereby  occasioned ;  and  any  benefit 
to  his  own  trade  is  too  remote  to  be  held  for  the 
advantage  of  the  public  generally,  and  so  to 
justify  the  erection.  Bex  v.  Bu-^sell  (6  B.  &  0. 
5G6)  disapproved  of  by  the  Master  of  the  Rolls. 
Attorney-General  v.  Terry  -  -  423 
OBSTRUCTION  OF  RIGHT  OF  WAY— Obstruction 

by  grantor— Right  to  deviate      -  111 

See  Substituted  Way. 
OCCUPIER— Notice  of  title  of        -        -  79 

See  CoNSTitucTivE  Notice. 
OFFICIAL  LIQUIDATOR  — Pa?/75^c)^^  of  Costs.] 
"VVl)ere  an  application  of  an  official  liquidator  is 
refused  with  costs  the  order  will  bo  that  the 
official  liquidator  do  pay  the  costs.  In  re  Vakk- 
GUASsu  Steam  Tramroad  Company.  Ferrao's 
Case    -        -       -        -        _       -  355 

2.  Windimj-up — CostsI]  Where  the  official 

liquidator  of  a  company  appears  as  a  Respondent 
in  an  appeal  in  the  winding-up,  and  his  costs  are 


OFFICIAL  LIQUIDATOR— cojih'nwec?. 
not  payable  by  any  party  to  the  appeal,  they  will 
not  be  given  out  of  the  estate  by  the  Court  of 
Appeal ;  but  he  will  be  left  to  apply  for  them  to 
the  Judge  of  the  Court  below,  who  will  order  pay- 
ment of  them  out  of  the  estate  unless  he  sees 
reason  to  the  contrary.    In  re  Wheal  Vyvyan 


Mining  Company.    Wescomb's  Case       -  553^ 
ORDER— Inrolment  of — Application  to  discharge 
order  -        -        -        -  480 

*      See  Ineolmbnt  op  Decree.  3. 


ORDER  AND  DISPOSITION  —  J5aj?fo-Mjj^c?/  — 
Bankers'  '■''Marginal  Notes^' — Debts  due  in  tlie 
course  of  Trade — BanJcritptcy  Act,  1869,  s.  15,. 
sub-s.  5. J  Sums  retained  by  bankers  against 
acceptances,  and  for  which  they  have  given  mar- 
ginal notes,  are  not  debts  due  to  the  bankrupt  in 
the  course  of  his  business  within  the  order  and 
disposition  clause,  Bankruptcy  Act,  1869,  s.  15^ 
sub-s.  5.  The  expression  "debts  due"  in  that 
clause  is  not  to  be  confined  to  debts  presently 
payable,  but,  on  the  other  hand,  will  not  include- 
debts  which  were  only  contingent  at  the  com- 
mencement of  the  bankruptcy.  Ex  parte  Kemp. 
In  re  Fastnedge       -        -        -        -  383^ 

2.  Banhruptcy  —  B.eputed,  Owner  —  Pur- 
chaser's Goods  in  the  Bonded  Warehouse  of  a  third 
Party  in  the  name  of  the  Vendor — Custom  of 
Trade — Delivery  Order — Banhruptcy  Act,  1869 
(32  &  33  Vict.  c.  71),  s.  15,  sub-s.  5.]  At  the  time 
of  the  presentation  of  a  petition  for  liquidation  by 
arrangement  certain  butts  of  whisky  which  had 
been  sold  by  the  debtors  to  the  Appellants  were 
lying  in  the  bonded  w^arehouse  of  a  third  person 
at  Leith,  in  the  name  of  the  debtors.  No  delivery 
order  had  been  given  to  the  purchasers  before  the 
filing  of  the  petition,  and  they  were  ignorant  in 
what  warehouse  the  whisky  was  lying  : — Held 
(reversing  the  decision  of  the  Chief  Judge  in 
Bankruptcy),  that  the  principle  of  Ex  park 
Watkins  (Law  Rep.  8  Ch.  520)  applied,  and  that 
the  custom  of  the  spirit  trade  excluded  the  re- 
putation of  ownership,  although  the  whisky  was 
in  the  warehouse  of  a  third  party  and  not  in  that 
of  the  vendors  : — Held,  also,  that  the  fact  of  the- 
delivery  order  not  having  been  given  to  the 
purchasers  before  the  commencement  of  the- 
liquidation  did.  not  raise  a  reputation  of  owner- 
ship in  the  vendors.  Ex  parte  Vaux.  In  re 
CousTON        -----  602 

3.    Bankruptcy — Beputed  Owner — Goods 

I  sold  and  taken  back  on  Hire — Bankruptcy  Act,. 
1869,  s.  15,  suh-s.  5.]  A  draper  in  London,  being 
the  owner  of  household  furniture  which  was  in  his 
dwelling-house  and  shop,  signed  a  written  agree- 
ment by  which  he  sold  the  furniture  to  a  furniture 
dealer  and  hired  it  back  at  a  rent  of  12s.  Gd.  a 
week.  He  remained  in  the  use  and  occupation  of 
the  furniture  under  the  agreement  for  more  than 
four  years,  and  then  filed  a  petition  for  liquidntion. 
imder  which  a  trustee  was  appointed: — Held, 
that  the  furniture  was  in  the  order  and  disposi- 
tion of  the  debtor  as  the  reputed  owner  at  the 
commencement  of  the  liquidation,  and  that  the 
trustee  was  entitled  to  it, — Lingham  v.  Biggs  (1 
B.  &  P.  82)  and  Lingard  v.  Messiter  (1  B.  &  C 
308)  followed.  Ex  parte  Watkins  (Law  Rep. 
8  Ch.  520)  distinguished.  Ex  parte  Lovering. 
In  re  Jones  (No.  2)      -        -  -  621. 
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PACKING  OF  GOODS— Apparent  possession — Bill 
of  sale  _  _  _  _  697 
8ee  Appaeent  Possession. 

PAID-UP  SHAEES- Contract        -        -  554 

See  CONTKACT  FOR  PAID-UP  ShAEES. 

 Payment  by  money's  Avorth     -        -  355 

8ee  Payment  pok  Shaees  by  Money's 
Worth. 

 Qualification  of  director         -        -  102 

See  Qualification  op  Director. 

 Subscriber  of  memorandum    -        -  60 

See  Subscriber  op  Memorandum. 

PARTITION  SUIT  —  Person  of  unsound  mind- 
Next  friend  -  -  -  -  373 
See  Next  Friend.  2. 

PARTNERSHIP— Authority  to  accept  bills  635 
See  Authority  op  Partner. 

 Bankruptcy  —  Proof  against  co-pnrtner  — 

Devastavit  -  -  -  -  626 
See  Proof  against  Co-partner. 

 Bankruptcy— Husband  and  wife      -  508 

See  Joint  and  Separate  Estates. 

 Joint— Contract — Share  of  property — Death 

of  one  contractor  _  -  -  336 
See  JoDiT  Contract. 

 Property  occupied  by  firm — Mortgage  79 

See  CoNSTKUCTiVB  Notice. 

 Winding  up — Sale  of  business — Solvent  and 

insolvent  partners  -  -  -  192 
See  Bankruptcy  Jurisdiction. 

PATENT — Sealing  of — Examination  of  witnesses 
See  Sealing  op  Patent.   2.  [633 

 Sealing  of— Priority    -        -       631,  633 

See  Sealing  of  Patents.    1,  2. 

"  PAYEE  IN  GOOD  FAITH  "—Fraudulent  prefer- 
ence—Banki-uptcy  Act,  18G9,  s.  92  595, 

[752 

See  Fraudulent  Preference.    1,  2. 
PAYMENT— Debt  of  petitioner  in  winding-up  511 

See  Winding-up  Petition. 
 Debtor's    summons— Creditor's  debt — Ee- 

ceiver         -        -        -        -  133 

See  Debtor's  Summons.  1. 
 Execution  creditor — Payment  before  seizure 

See  Execution  Creditor.    1.  [301 
 Shares — Money's  worth         -        -  355 

See  Payment  for  Shares  by  Money's 
Worth. 

PAYMENT  INTO  COURT— To  abide  the  event  of 
action — Bills  of  Exchange  Act  -  379 
See  Creditor  holding  Security. 

PAYMENT  FOR  SHARES  BY  MONEY'S  WORTH 

— Contrih utory — Paid-up  Shares —  Compromise — 
Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s.  25.] 
An  action  was  brought  against  a  company  formed 
before  the  passing  of  the  Companies  Act,  1867,  and 
the  company  submitted  to  judgment  for  a  sum  of 
money,  part  of  which  was  to  be  paid  by  crediting 
a  certain  shareholder  with  a  sum  sufficient  to 
make  his  shares  fully  paid  up.  An  order  was 
soon  afterwards  made  for  winding  up  the  com- 
pany : — Held,  that  the  shareholder  was  not  a 
contributory  in  respect  of  these  shares  as  not  fully 
paid : — Held,  also,  that  the  case  did  not  come 
within  the  provisions  of  the  Companies  Act,  1867, 
as  to  paid-up  shares.  Order  of  Bacon,  V.C., 
affirmed.  In  re  Paraguassu  Steam  Tramroad 
Company.   Ferrao's  Case  -        -        -  355 


PERMANENT  IMPROVEMENTS  —  Proceeds  of 
sale  of  timber — Settled  Estates  Act  681 
See  Settled  Estates  Act. 

PERSON  OF  UNSOUND  MIND— Next  friend  85, 


See  Next  Friend.    1,  2.  [373 

PETITION— Winding  up      -        -        -  5H 
See  Winding-up  Petition. 

PLEADING— Bill  by  one  shareholder  on  behalf  of 
others         -        -        -        -  350 


See  Majority  of  Shareholders. 

  Misjoinder        _        _        _        _  488 

See  Misjoinder. 

POLICY  OF  ASSURANCE— Commissioners  for  Pte- 
duction  of  National  Debt — Fraud— Mis- 
representation as  to  age  -  -  397 
See  Commissioners  foe  Eeduction  of 
National  Debt. 

POSSESSION— Apparent— Bill  of  sale  -  697 
See  Apparent  Possession. 

 Cutting  timber  -        -        -        -  116 

See  Waste. 

POST  OFFICE— Recovery  of  letters  by  sender- 
French  post  office  -  -  -  27 
See  Bill  sent  by  Post. 

PRACTICE— Appeal  by  one  of  two  defendants 

[561 

See  Securities  for  Bills  of  Exchange. 
 Appointment  of  new  trustee  -        -  720 

See  Trustee  Acts. 
 Bankruptcy — Costs  of  trustee  -  479 

See  Trustee  in  Bankruptcy. 
 Bankruptcy — Debtor's  summons — Affidavit 

See  Debtor's  Summons.  2,  4.   [298,  324 
 Bankruptcy— Re-hearing    -    127,  305,  667 

See  Re-hearing  in  Bankruptcy.  1 — 3. 
 Concurrent  suits — Transfer  of  cause  52,  287 

See  Concurrent  Suits.    1,  2. 
 Costs — Two  suits  in — Nature  of  interpleader 

See  Interpleader.  [736 
 Exceptions  to  answer — Discovery     69,  364, 

See  Discovery.    1—4.  [  376,  762 
 Forma  pauperis  -         -         -        -  143 

See  Forma  Pauperis. 
 Hearing  in  camera       -        -        -  522 

See  Hearing  in  Camera. 
 Injunction — Light  and   air — Appointment 

of  surveyor  by  tlie  Court  -        -  463 

/See,  Light  AND  Air.  2. 
 Inrolment — Enlarging  time — Death  of  De- 
fendant      -        -        -        -  269 

See  Inrolment  of  Decree.  2. 
  Inrolment — Interlocutory  order         -  480 

See  Inrolment  of  Decree.  3. 
 Inrolment — Vacating  inrolment        -  266 

See  Inrolment  of  Decree.  1. 
 Lunacy — Inquiry  when  lunacy  commenced 

See  Inquisition  in  Lunacy.  [677 
 Next  friend — Person  of  unsound  mind 

See  Next  Friend.    1,  2.  [83,  373 
 Production  of  documents       -        -  569 

See  Production  of  Documents. 

 Sequestration    -        _        -        _  101 

See  Sequestration. 
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'PRACTICE— continued. 

 Settled  Estates  Act      -        -        -  681 

See  Settled  Estates  Act. 

 Winding-up — Costs  of  ofificial  liquidator 

See  Official  Liquidator.  1,  2.  [355,  553 

PRIOEITY — Joint  and  separate  bankruptcies — 
English,  and  Irisli  bankruptcies  -  74 
See  Joint  and  Separate  Adjudications. 

  Patents     -        -        _        -     631,  633 

See  Sealing  op  Patents.    1,  2. 

PRIVATE  HEAEING  -  -  -  -  622 
See  Hearing  in  Camera. 

PRIVATE  LETTERS— Suit  to  restrain  publica- 
tion -  -  -  -  -  522 
See  Hearing  in  Camera. 

PRIVATE  TRANSACTIONS-Discovery    -  376 

See  Discovery.  3. 
PRODUCTION  OF  HOCm-ENTS— Affidavit— Time 
— Bill  dismissed.']  Where  a  Plaintilf,  after  an 
order  for  the  production  of  documents,  persisted 
in  not  filing  a  sufficient  affidavit  as  to  documents, 
the  Court  fixed  a  time  at  which  the  bill  should,  in 
default  of  a  sufficient  affidavit,  stand  dismissed, 
and  the  money  in  Court  be  repaid  to  the  Defendant 
who  paid  it  in. — Order  of  Malins,  V.O.,  affirmed. 
Eepublic  of  Liberia  v.  Imperial  Bank  -  669 
PROLONGATION  OF  COPYRIGHT  —  ^w^/ior — 
Owner — Trustee — 5  &  6  Vict.  c.  45,  s.  4.]  Seven 
persons,  acting  under  the  direction  of  trustees  for 
a  charity,  compiled  a  book,  which  was  registered 
in  their  names,  but  was  published  by  and  for  the 
profit  of  the  charity : — Held,  that  the  executor  of 
the  survivor  of  the  seven  compilers  had  not  ob- 
tained the  benefit  of  the  extended  term  of  copy- 
right granted  by  5  &  6  Vict.  c.  45,  s.  4. — Order 
of  the  Master  of  the  Eolls  affirmed.  Marzials  v. 
Gibbons  -  -  -  -  618 
PROOF  AGAINST  CO-PARTNER— ^aw^crwpfc?/— 
Froof  on  behalf  of  deceased  Partner'' s  Estate — De- 
vastavit hy  Execvtor  of  deceased  Fartner— Business 
carried  on  hy  surviving  Partner.']  By  articles  of 
partnership  between  W.  and  T,  it  was  provided 
that  all  the  then  existing  capital,  including  the 
premises  at  which  the  business  was  carried  on, 
should  belong  to  TF.  IV.,  by  his  will,  appointed 
T.  and  others  his  executors,  and  gave  his  execu- 
tors a  limited  power  to  carry  on  the  business.  2\ 
alone  proved,  and  carried  on  the  busiiiess  at  the 
old  premises,  and  committed  a  devastavit  by  mis- 
applying some  of  the  separate  property  of  W.  W.'s 
estate  was  insolvent,  and  was  being  wound  up  in 
Chancery.  T.'-s  estate  was  being  wound  up  under  a 
liquidation  by  arrangement,  in  which  the  joint 
estate  of  the  late  firm  was  also  dealt  with  •.—Held, 
thiit  a  proof  could  be  sustained  in  the  liquidation 
on  behalf  of  W.'s  estate  against  the  separate 
estate  of  T.  in  respect  of  the  devastavit,  notwith- 
standing the  rule  against  a  partner  proving  against 
t  10  separate  estate  of  his  co-partner.  Ex  parte 
Westcott.  In  re  White  _  -  _  626 
PROOF  IN  BANKRUPTCY— Bills  of  exchange- 
Accommodation  bills  -  -  686 
See  Cross  Acceptances. 

 Creditor  holding  security       -        -  379 

See  Creditor  holding  Security. 

 Debt  capable  of  being  estimated      -  670 

See  Debt  capable  of  being  estimated. 


PROOF  IN  BASKRVBTCY— continued. 

  Mutual  credits  -        -        -        _  293 

See  Mutual  Credits. 
  Partnership — Devastavit       -        -  621 

See  Proof  against  Co-partner. 

PROOF  OF  SEISIN— General  Devise— Evidence— 
Admissions — Setting  aside  Deed — Purchaser  for 
Vcdudble  Consideration— Jurisdiction.]  A  tes- 
tator, who  died  in  1760,  made  a  general  devise  of 
freeholds  and  copyholds  to  his  daughter  in  tail. 
His  grandson  was  in  1783  admitted  to  the  copy- 
holds as  tenants  in  tail,  and  was  proved  to  have 
been  in  1833  in  possession  of  the  copyholds  and  of 
certain  freeholds  then  held  therewith.  He  made 
a  will  purporting  to  devise  these  freeholds  and 
the  copyholds,  and  died  in  1840.  His  brother  and 
heir  in  1841  executed  a  deed  purporting  to  be  for 
the  purpose  of  barring  any  estates  tail  in  the  free- 
holds, whereby  he  conveyed  the  freeholds  to  the 
devisee  under  the  will,  and  covenanted  to  sur- 
render the  copyholds.  This  deed  was  not  iurolled, 
but  the  devisee  was  admitted  to  the  copyholds. 
The  devisee  died  intestate,  and  his  brother  suc- 
ceeded him  as  his  heir,  and  made  a  will  purporting 
to  devise  the  freeholds  and  the  copyholds  in  fifths, 
the  Plaintiff  taking  one  fifth  and  the  Defendant 
another  fifth.  The  Defendant  afterwards  agreed 
to  buy  the  Plaintiff's  one-fifth,  and  a  conveyance 
was  made  by  her  conveying  to  the  Defendant  her 
one- fifth  and  all  her  estates  and  shares  in  the 
land,  neither  of  them  being  aware  of  the  earlier 
title.  Four  years  afterwards  the  deed  purporting 
to  bar  the  estate  tail  was  found,  and  thereupon 
the  Defendant  requested  the  Plaintiff,  who  was 
heir  in  tail  of  the  original  testator,  to  confirm  the 
sale,  and  sent  to  her  the  draft  of  a  deed  reciting 
that  the  original  testator  was  seised  in  fee  of  the 
freeholds  and  devised  them,  and  that  she  was 
tenant  in  tail.  Slie  then  filed  a  bill  to  have  her 
conveyance  set  aside  and  to  be  declared  tenant  in 
tail  of  the  freeliolds  -.—Held,  that  the  conveyance 
by  the  Plaintiif  of  the  fee  in  the  whole  when  she 
had  intended  to  convey  one-fifth  only  might  em- 
barrass her  in  proceeding  at  law,  and  that  this 
Court  must  determine  the  question ;  but — Held^ 
that  the  Plaintiff  was  bound  to  shew  that  the 
original  testator  was  seised  in  fee  of  the  free- 
holds claimed  by  her,  and  that  as  she  had  not 
done  so,  her  bill  must  be  dismissed  : — Heldy  that, 
under  the  circumstances,  the  sending  by  the  De- 
fendant of  the  draft  deed  stating  that  the  original 
testator  was  seised  in  fee  was  not  an  admission  by 
the  Defendant  of  the  fact.— The  effect  of  admis- 
sions discussed. — The  Defendant  had  conveyed 
his  estate  .to  mortgagees  : — Field.,  that  they,  as 
purchasers  for  valuable  consideration  without 
notice,  could  not  be  interfered  with. — Decree  of 
Bacon,  V.C.,  affirmed.   Bulley  v.  Bulley  739 

PROTECTED  TRANSACTION— Bankruptcy— Exe- 
cution creditor  _  -  -  409 
See  Execution  Creditor.  2. 

PROVABLE  DEBT— Debt  capable  of  being  esti- 
mated _  _  _  -  670 
Sec  Debt  capable  op  being  estimated. 

PUBLIC  BENEFIT— Obstruction  of  river  -  423 
See  Obstruction  of  Navigation. 

PUBLIC  POLICY— Gift  to  illegitimate  children 

See  Illegitimate  Children.  [147 
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PUBLICATION— Private  letters      -        -  522 
See  Hearing  in  Camera. 

QUALIFICATION  OF  HIR'EmO'R— Company — 
Contributory — Paid-up  Shares — Companies  Acts, 
1862  and  1867.]  Where  the  holding  of  a  certain 
numljer  of  shares  is  a  necessary  qualification  for 
a  director,  merely  acting  as  a  director  does  not 
amount  to  a  contract  by  the  person  so  acting  to 
take  that  number  of  unpaid  shares  directly  from 
the  company. — Each  of  the  directors  of  a  com- 
pany was  obliged  to  hold  fifty  shares.  B.,  at  the 
request  of  the  promoter  of  the  company,  assented 
to  become  a  director  and  attended  a  meeting.  By 
the  direction  of  the  promoter,  who  was  entitled 
to  a  large  number  of  paid-up  shares  in  tlie  com- 
pany, paid-up  shares  sufficient  for  the  qualifica- 
tion of  a  director  were  registered  in  B.'s  name  : — 
Held^  that  any  implied  contract  by  B,  to  take 
shares  was  fulfilled  by  his  acquiring  shares  in 
that  manner : — Seld,  that,  under  the  circum- 
stances, the  shares  registered  in  his  name  must 
be  taken  to  have  been  so  registered  in  order  to 
qualify  1dm  as  a  director,  or  else  that  the  agree- 
ment under  which  he  became  a  director  was  not 
complied  with,  and  he  was  not  a  shareholder. — 
Order  of  Wichens,  V.C.,  affirmed. — Marquis  of 
Ahercorns  Case  (4  D.  F.  &  J.  78)  and  Leekes 
<Jase  (Law  Eep.  6  Ch.  469)  considered.    In  re 

3TETR0P0LITAN  PUBLIC  CARRIAGE  AND  EePOSITORY 

Company.   Brown's  Case   -        -       -  102 

EAILWAY  COMPANY— Agreement  to  construct 
works — Specific  performance — Damages 

[279 

See  Specific  Performance — Construc- 
tion OP  Works. 

 Costs  under  Lands  Clauses  Act        -  263 

See  Costs  under  Lands  Clauses  Act. 

 Use  of  railway — Specific  performance  831 

See  Specific  Performance — Continuous 
Acts. 

EECEIVER— Bankruptcy— Debtor's  summons  133 
See  Debtor's  Summons.  1. 

EECITALS  IN  DRAFT  DEED— Admissions  739 
See  Proof  of  Seisin. 

RECONSTRUCTION  OF  COITPA'^Y  —  Agreement 
to  assign  the  Assets  to  a  Promoter  of  a  Neio 
Company  —  Ultra  vires  —  Companies  Act,  1862, 
*\  161.]  The  directors  of  a  company  entered  into 
an  agreement  with  A.  to  sell  Lim  the  business 
and  assets  of  the  company,  upon  the  terms  that 
the  directors  should  forthwith  call  an  extraordi- 
nary meeting  and  endeavour  to  get  the  sanction 
of  the  shareholders  to  the  carrying  out  the  sale, 
and  that  on  such  sanction  being  obtained  he 
should  pay  the  directors  £250  in  cash,  and  if  he 
should  succeed  in  establishing  a  new  company  for 
the  same  purpose,  should,  within  three  months 
from  the  allotment  of  shares,  pay  a  further  sum 
of  £1250  in  cash,  and  £2000  in  fully  paid-up 
shares  of  the  new  company.  The  company,  at 
an  extraordinary  general  meeting,  passed  a  re- 
solution for  afilxing  the  seal  of  the  company  to 
the^  agreement,  which  was  done,  and  A.  paid  the 
£250  : — Reld,  on  bill  by  a  dissentient  shareholder 
<affirming  a  decree  of  Bacon,  Y.C.),  that  the 
.agreement  was  idtrd  vires  and  invalid,  and  that 


RECONSTRUCTION  OF  CQULSKSY— continued. 
effect  could  not  be  given  to  it  under  sect.  161  of 
the  Companies  Act,  1802,  for  that  that  section 
only  authorizes  a  sale  to  a  company,  not  to  a 
person  about  to  form  a  company.  Bird  v.  Bird's 
Patent  Deodorizing  and  Utilizing  Sew^oe 
Company        -        -        -        -        -  358 

RECTIFICATION  OF  'RTm^TEBi—Bemoving  Name 
of  Shareholder — Fraud — Action  at  Law — Discre- 
tion under  Companies  Act,  1862  (25  &  26  Vict.  c. 
89),  s.  35.]  Where  a  holder  of  *fully  paid-up 
shares  applied  to  have  his  name  removed  from  the 
list  of  shareholders,  alleging  that  he  was  induced 
to  take  shares  by  fraud,  and  the  facts  alleged  by 
him  were  denied  by  the  company,  tlie  Court  re- 
fused to  make  any  order  under  the  35th  section 
of  the  Companies  Act,  1862,  until  the  applicant 
had  tried  the  question  at  law  in  an  action  to 
recover  what  he  had  paid  on  the  shares.— Order 
of  Malins,  V.C.,  discharged.  In  re  Ruby  Con- 
solidated Mining  Company.  Askew's  Case  664 

RECTORY— Eebuilding— Proceeds  of  sale  under 
Lands  Clauses  Act  -        -  684 

See  Reinyestment  of  Purchase-money. 

REDUCTION  OF  CAPITAL  OF  COMPANY— 30  & 

31  Vict.  c.  131,  s.  9 — Special  Besolution  altering 
Memorandum  of  Association.']  Where  the  original 
regulations  of  a  company  do  not  authorize  a  re- 
duction of  the  capital  of  a  company,  there  must  be 
a  separate  special  resolution  varying  the  regula- 
tions before  a  resolution  can  be  passed  under  the 
9th  section  of  the  Companies  Act,  1867,  reducing 
the  capital.  In  re  West  India  and  Pacific 
Steamboat  Company  -        -        -  11,  n. 

REGISTER— Rectification  of  -  -  664 
See  Rectification  of  Register. 

REGISTRATION— Bill  of  sale  -  -  576 
See  Registration  of  Bill  op  Sale. 

 Resolution  for  liquidation — Void  clause  583 

See  Meeting  of  Creditors.  2. 

REGISTRATION  OF  BILL  OF  ^K-LE-Banlcruptcy 
—Bills  of  Sale  Act  (17  &  18  Vict.  c.  '36)— Trade 
Fixtures — Mortgage  hy  Underlease  —  Power  of 
Sale.]  J.,  the  lessee  of  a  public-house  and  two 
cottages,  who  was  bound  by  the  covenants  of  his 
lease  to  deliver  up,  at  the  expiration  of  the  term, 
all  fixtures,  except  trade  fixtures,  demised  by  way 
of  mortgage  the  public-house  and  premises,  in- 
cluding all  the  tenant's  fixtures,  to  a  mortgagee 
for  all  the  residue  of  the  term  except  the  last 
three  days.  The  deed  contained  a  power  to  the 
moi  tgagee,  in  case  of  default,  to  sell  the  premises 
or  any  part  thereof,  either  together  or  in  parcels, 
and  either  for  the  term  thereby  granted  or  for  the 
original  term,  with  a  declaration  that  in  case  of  a 
sale  the  mortgagor  should  hold  the  last  three 
days  of  the  term  in  trust  for  the  purchaser.  J. 
filed  a  petition  for  liquidation,  and  a  trustee  was 
appointed  :—H'eZcZ,  that  the  mortgage  deed  gave 
no  power  to  the  mortgagee  to  sell  or  take  pos- 
session of  the  fixtures  separately  from  the  build- 
ings, and  that  therefore  it  did  not  require  to  be 
registered  under  the  Bills  of  Sale  Act. — The  true 
test  whether  a  mortgage  deed  of  a  building  and 
fixtures  requhes  registration  under  the  Bills  of 
Sale  Act  as  respects  the  fixtures,  is,  whether  it 
gives  power  to  the  mortgagee  to  sell  or  take  pos- 
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EEGISTRATION  OF  BILL  OF  SALE— continued. 
session  of  the  fixtures  separately  from  the  build- 
ing.—i/;cj9ar^e  Daglish  (Law  Eep.  8  Ch.  1072)  dis- 
tinguished. Ex  parte  Barclay.  In  re  Joyce  576 

EE-HEARING  IN  BANKRUPTCY— Jp^ea?—JRe- 
liearing  by  Begistrar — Practice.']  A  Kegistrar 
sitting  as  Chief  Judge  may  re-hear  a  case,  al- 
though his  order  has  been  appealed  from  and 
varied  by  the  Court  of  Appeal,  if  the  special 
point  to  be  rorargued  was  not  dealt  with  on  the 
appeal.    Ex  parte  Mackay.    In  re  Jeavons  127 

2.  Bankruptcy — Be-hearlng — Bankruptcy 

Act,  1869,  s.  71— Bankruptcy  Bules,  1870,  r.  143.] 
Although  a  re-hearing  before  the  same  Judge 
who  originally  heard  the  case  is  not  within 
Eule  143  of  the  Bankruptcy  Bules,  1870,  yet  the 
Court  in  granting  a  re-hearing  will  have  regard 
to  that  rule,  and  will  not  in  general  grant  a  re- 
hearing after  twenty-one  days,  imless  the  party 
seeking  a  re-hearing  can  satisfactorily  account 
for  the  delay.    Ex  parte  Beown.    In  re  Jeavons 

[304 

3.  Practice — Extent  of  Jurisdiction — Pen- 
dency of  Appeal — Additional  Evidence  on  Appeal 
—Banltruptcy  Act,  1869  (32  &  33  Vict.  c.  71), 
s.  71.]  On  an  application  to  direct  a  re-hearing 
of  a  case  by  the  County  Court  Judge,  it  was  held 
by  the  Chief  Judge  in  Bankruptcy  that  the  juris- 
diction to  re-hear,  given  by  sect.  71  of  the  Bank- 
ruptcy Act,  1869,  in  a  proper  case,  was  almost 
without  limit ;  and  that  the  fact  that  an  appeal 
from  the  original  order  was  pending  did  not  pre- 
vent the  Court  from  re-hearing  the  case.  But 
the  Chief  Judge  held  that  under  the  circum- 
stances the  County  Court  Judge  was  right  in 
refusing  the  re-hearing.  He  also  affirmed  the 
original  order. — On  appeal  from  both  orders,  the 
Lords  Justices  affirmed  the  order  refusing  a  re- 
hearing, and  heard  the  other  appeal  with  addi- 
tional viva  voce  evidence.  Ex  parte  Keighley. 
lib  re  Wike     _        _        _        _        -  667 

RE-HEARING  IN  CHANCERY— Inrolment  of  in- 
terlocutory order  _  _  _  480 
See  Inrolment  of  Decree.  3. 

REINVESTMENT     OF    PURCHASE-MONEY  — 

Building  Rectory — Tenant  for  Life — 8  Vict.  c.  18, 
«.  69.]  An  arrangement  was,  with  the  consent  of 
all  proper  parties,  made  for  the  rebuilding  of  a 
rectory  house,  part  of  the  money  to  be  advanced 
by  the  Commissioners  of  Queen  Anne's  Bounty, 
and  part  to  be  supplied  by  money  agreed  to  be 
paid  by  a  railway  company  for  a  piece  of  the 
glebe.  The  rebuilding  proceeded,  but  the  rail- 
way company  were  unable  to  pay,  and  the  money 
required  was  advanced  by  the  rector.  When  the 
railway  company  liad  paid  the  money,  the  rector 
potitiontd  to  have  it  paid  to  him  -.  —  Held,  that  the 
Court  had  no  po^^er  to  make  the  order. —  Quaere, 
whether  money  arising  from  the  sale  of  glebe 
land  can,  under  the  Lands  Clauses  Consolidation 
Act,  be  applied  towards  the  rebuilding  of  a  rec- 
tory. Williams  v.  Aylesbury  and  Buckingham 
Kailway  Company  -  -  -  _  684 
 Settled  Estates  Act     -        -        -  681 

See  Settled  Estates  Act. 
REMAINDER— Seizure  by  sherilF  -        -  369 

See  Judgement  Creditor.  2. 


REPUTATION— Paternity— Illegitimate  children. 

See  Illegitimate  Children.  [147 

REPUTED  OWNERSHIP     -  383,  602,  621 

See  Order  and  Disposition.    1,  2,  3. 

RESOLUTION — Company — Altering  articles  of 
association  -  -  -  -  54 
See  Surrender  op  Shares. 

 Company — Increase  of  capital — Issue  of  new^ 

shares  _        _        _        -  1 

See  Amalgamation  op  Companies.  1. 

 Company — Reduction  of  capital        -  11,  n» 

See  Eeduction  op  Capital  op  Company- 

  Composition    with   creditors — Motives  of 

kindness  towards  debtor  -  -  290 
See  Meeting  op  Creditors.  1. 

 Liquidation  by  arrangement — Void  clauses 

— Kegistration  -  -  -  586 
See  Meeting  op  Creditors.  2. 

RIGHT  OF  WAY— Right  to  deviate         -  111 

See  Substituted  W^ay. 
RIPARIAN  OWNERS— Diversion  of  water  451 

See  Diversion  op  Water. 
RIVER— Obstruction  of       -        -        -  423 

See  Obstruction  op  Nayigation. 
 Eights  of  riparian  owners — Canal  company 

—Sale  of  water      -        -        -  451 

See  Diversion  op  Water. 

SALE— Assets  of  company — Ultra  vires  -  358 
See  Reconstruction  op  Company. 

 Execution  creditor — Payment  of  proceeds — 

Sale  on  successive  days  -  -  432 
See  Execution  Creditor.  3. 

 Partnership  business    -        -        -  192 

See  Bankruptcy  Jurisdiction. 

SCHOOL  BOARD— Land  injuriously  affected  — 
Lights  -  -  -  -  120 
See  Compensation  under  Elementary 
Education  Act. 

SCIENTIFIC  EVIDENCE— Smoke  -  -  705 
See  Smoke. 

SEALING  OF  PATENT — Bival  Applicants— Bate 
of  Patent^  Applications  were  made  for  two 
patents  for  inventions  alleged  to  be  similar.  The 
second  applicant  obtained  a  patent.  The  first 
applicant  then  presented  a  petition  to  have  the 
Great  Seal  affixed  to  letters  patent  for  his  in- 
vention, alleging  that  his  delay  had  been  caused 
by  the  representations  of  the  second  applicant, 
and  also  that  tlie  inventions  were  not  similar. — 
The  Lord  Chancellor  examined  the  provisional 
specification  of  the  first  applicant,  and  the  com- 
plete specification  of  the  second  applicant,  and 
finding  no  substantial  similarity  between  the  in- 
ventions, directed  the  letters  patent  of  the  first 
aiDplicant  to  be  sealed.  In  re  Harrison  -  631 
2.    Bival  Applicants — Same  Date — Wit- 

nesses.'] Where  rival  applicants  had  applied  on 
the  same  day  for  patents,  and  had  afterwards  mu- 
tually agreed  to  withdraw  opposition,  letters 
patent  bearing  date  the  day  of  application  were 
granted  to  one  applicant,  although  letters  patent 
bearing  that  date  had  already  been  granted  to 
the  other. — On  the  hearing  before  the  Lord 
Chancellor  of  a  petition  for  the  Great  Seal  to  be 
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SEALING  OF    ATHNT— continued. 
affixed  to  letters  patent,  witnesses  may  Le  exa- 
mined viva  voce.    In  re  Getiiing    -         -  633 
SECURED  DEBT— Bankruptcy— Mutual  credits 

See  Mutual  Ckedits.  [293 
i  Debtor's  summons        _        _        _  312 

See  Debtor's  Summons.  3. 
— —  Money  paid  into  Court  -        -        -  379 

See  Ckeditou  holding  Security. 

SECURITIES  FOR  BILLS  OF  EXCHANGE— X)oc- 
trine  of  Ex  parte  Waring — Unaccepted  Bills — 
Might  of  Double  Proof — Practice — A'ppeal  by  one 
of  two  Defendants.']  II.  &  Co.,  of  Brazil.,  in  the 
course  of  exchange  operations  with  J.,  of  Man- 
chester, drew  bills  on  him  for  £2000,  which  they 
sold  to  the  Plaintiff,  and  about  the  same  date 
transmitted  to  A,  acceptances  of  another  house  for 
£1900  to  cover  the  bills  drawn.  Before  the  cover- 
ing remittances  reached  England,  B.  &  Co.  stopped 
payment  and  presented  a  petition  for  liquidation. 
A.  being  also  in  difficLilties,  refused  to  accept  the 
bills  drawn  on  him  and  also  became  a  liquidating 
debtor.  The  Plaintiff,  as  holder  of  the  dis- 
honoured bills,  filed  a  bill  against  the  trustees  of 
the  estates  of  B.  &  Co.  and  A.,  praying  that  the 
remittances  might  be  applied  in  payment  of  the 
bills : — Held  (reversing  tlie  decision  of  Bacon, 
V.C.),  tliat  the  Plaintiff  had  no  equity  to  support 
the  bill. — The  doctrine  of  Ex  parte  Waring 
(19  Ves.  345)  does  not  apply  to  a  case  where  the 
bills  drawn  by  one  of  the  insolvent  firms  on  the 
other  have  not  been  accepted,  nor  in  any  other 
case  in  which  the  holder  of  the  bills  has  no  right 
of  double  proof  against  the  two  firms. — Ex  parte 
Smart  (Law  Eep.  8  Ch.  220)  distinguished. — On 
bill  by  P.  against  B.  and  A.,  who  all  separately 
claimed  the  same  property,  decree  made  in  favour 
of  P.  On  appeal  by  A .  alone,  the  Court  being  of 
opinion  that  B.  was  entitled,  dismissed  the  bill 
against  both  Defendants,    Vaughan  v.  Halliday 

[561 

SECURITY  FOR  COSTS— Appeal—Nominal  De- 
fendant.'] The  Court  has  jurisdiction  to  make  a 
Defendant  who  is  appealing  give  security  for  the 
costs  of  the  appeal,  and  will,  where  the  Defendant 
is  not  a  man  of  substance,  and  is  merely  a  nominal 
Defendant,  stay  the  appeal  until  security  is  given. 
Corporation  of  Hastings  v.  Ivall  -  758 
SEIZURE  AND  SALE  —  Execution  creditor  — 
Bankruptcy  _        _        _  433 

See  Execution  Creditor.  3. 
SEPARATE  ESTATE— Bankruptcy  of  married 
woman        -        -        -        -  307 
See  Bankruptcy  of  Married  "Woman. 
SEPARATION  DEED— Bankruptcy— Void  con- 
dition— Proof  in  bankruptcy      -  670 
See  Debt  capable  of  being  estimated. 
SEQM'EST'RATIO'S— Practice— Deposit  on  A2Jpeal.] 
Where  the  deposit  on  an  appeal  had  been  ordered 
to  be  returned  to  the  Appellant,  and  before  it 
was  paid  to  him  sequestration  was  issued  against 
him  for  non-payment  of  costs  previously  due,  the 
deposit  was  ordered  to  be  paid  to  the  sequestrators 
instead  of  the  Appellant.    Conn  v.  Garland  101 
SERVICE  OUT  OF  JURISDICTION  —  Bombay 
Civil  Service  Fund  -        -  495 

See  Mutual  Insurance  Society. 


SET-OFF— Bankruptcy        -        -        -  293 
See  Mutual  Credits. 

SETTLED  ESTATES  ACT  (19  &  20  Vict.  c.  120), 
s.  2:5  —  Timber  Money — Permanent  Improvements. 1 
Under  the  Settled  Estates  Act  (19  &  20  Vict.  c.  120), 
s.  23,  money  arising  from  timber  cut  under  an 
order  of  the  Court  was  ordered  to  be  expended  iu 
erecting  new  farm  buildings  and  other  permanent 
improvements  of  the  property.  In  re  Newman's 
Settled  Estates  -  _  -  -  681 
SETTLEMENT  —  Marriage  —  Covenant  to  settle 

future  property      _        _        -  97 

See  Covenant  to  settle. 
 Shifting  clause  -        -        -        -  237 

See  Shifting  Clause. 
SHARES  —  Application   for — Amalgamation  of 

companies   -        -        -        -  392 

See  Amalgamation  of  Companies.  2. 
 Infant — Father  buying  in  his  son's  name  414 

See  Infant  Transferee. 
 Paid-up — Contract  for  -         -  554 

See  Contract  for  paid-up  Shares. 
 Paid-up— Payment  by  money's  worth  -  355 

See  Payment  for  Shares  by  Money's 
Worth. 

 Paid-up — Qualification  of  director    -  102 

See  Qualification  of  Director. 
 ;  Paid-up — Subscriber  of  memorandum  60 

See  Subscriber  of  Memorandum. 
 Purchase  by  manager  of  company     -  691 

See  Authority  of  Directors. 
 Surrender  of      -         -        -        -  54 

See  Surrender  of  Shares. 
 Transfer  of — Calls  in  arrear  -        -  257 

See  Transfer  of  Shares. 
 Transfer  to  infant       _        _        _  414 

See  Infant  Transferee. 
SHAREHOLDERS— Bill  by— Conflicting  rights 

See  Misjoinder.  [485 
•  Dissentient        _        _        _        -  1 

See  Amalgamation  of  Companies.  1. 
 Power  of  majority  to  bind  minority  -  350 

See  Majority  of  Shareholders. 
SHERIFF — Erroneous  return  by — Seizure  of  re- 
mainder     -        -        -        -  369 

See  Judgment  Creditor.  2. 
■  Execution — Payment  of  debt  before  seizure 

See  Execution  Creditor.    1.  [301 
 Notice  of  act  of  bankruptcy    -        -  409 

See  Execution  Creditor.  2. 
 Notice  of  petition  for  liquidation      -  609 

.S'ee  Execution  Creditor.  4. 
 Sale  to  execution  creditor      -        -  432 

See  Execution  Creditor.  3. 

SHIFTING  CLAUSE—  Will—Be-settlement—Dimi- 
nntion  of  Quantity  of  Estate.]  A  testator  gave 
his  Pemhrokesliire  estates  in  trust  for  T.  C,  (second 
son  of  <8'.  0.)  for  life,  with  remainder  to  his  first 
and  other  sons  successively  in  tail  male,  with 
remainder  to  the  Plaintiff  for  life,  with  remainders 
over  ;  and  declared  that  if  T.  C.  or  his  issue  male 
should  become  entitled  in  possession  to  the  estates 
in  Shropshire  settled  on  the  marriage  of  /S'.  C.  (the 
father  of  T.  C),  the  trust  for  T.  C.  and  his  issue 
male  should  cease,  and  the  Ponhroheshire  estates 
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SHIFTING  CLAJJSH— continued. 
should  go  to  the  person  next  entitled  in  remainder, 
as  if  T,  C.  were  dead  without  issue.  At  the  date 
•of  the  will  the  Shropshire  estates  stood  limited, 
under  8.  Ch  marriage  settlement,  to  the  use  of 
S.  C.  for  life,  with  remainder  to  his  first  and 
other  sons  successively  in  tail  male. — S.  C.  and  his 
eldest  son  disentailed  the  Shropshire  estates,  and 
limited  a  small  portion  of  them  to  S.  C.  in  fee,  and 
re-settled  the  rest  to  such  uses  as  >S'.  C.  and  his 
eldest  son  should  appoint,  with  remainder  to  S.  C. 
for  life,  with  remainder  to  his  eldest  son  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail 
male,  with  remainder  to  such  uses  as  >S'.  C.  and 
T.  C.  should  appoint,  with  remainder  to  T.  C.  for 
life,  with  remainder  to  his  first  and  other  sons  in 
tail  male.  By  this  settlement  powers  were  given 
to  >S'.  C,  to  his  eldest  son,  and  to  T.  C,  to  charge 
certain  sums  on  the  estate.  S.  C's  eldest  son  died 
without  issue,  and  then  S.  G.  and  T.  C,  in  exercise 
of  their  joint  power  of  appointment,  re-settled  the 
Shropshire  estates  after  the  death  ofS.  C,  to  the  use 
of  the  eldest  daughter  of  T.  G.  for  life,  with  divers 
remainders  over  until  the  entail  in  the  Pemhrohe- 
shire  estates  should  be  barred,  and  as  soon  as  that 
event  should  happen,  to  the  use  of  T.  G.  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail 
male.  On  the  death  of  >S^.  G.  the  Plaintiff  claimed 
to  be  let :  into  possession  of  the  Pembrokeshire 
estates,  on  the  ground  that  the  shifting  clause  had 
taken  effect: — Held,  that,  inasmuch  as  T.  G. 
acquired  an  interest  in  the  Shropshire  estates 
under  what  was  substantially  a  new  title,  and  the 
estates  were,  moreover,  diminished  in  quantity, 
the  shifting  clause  did  not  take  effect.  Meyrick 
V.  Laws.  Meyeick  v.  Mathias  -  -  237 
SIMILAR  INVENTIONS— Sealing  of  patents  631 

See  Sealing  op  Patent.  1. 
SMOKE  —  Nuisanee  —  Injunction  —  Stoppage  of 
Commercial  Works — Damage,  Extent  of— Issue  — 
.Expert,  Employment  of,  to  report.']  Bill  by  Plain- 
tifif,  seeking,  on  the  ground  of  smoke  nuisance,  to 
stop  a  large  commercial  work,  dismissed  upon  the 
facts  with  costs. — The  following  subjects  dis- 
cussed : — 1.  The  extent  and  character  of  the 
damage  necessary  to  sustain  a  bill. — 2.  The  pro- 
vince of  scientific  evidence.— 3.  The  etFect  of  the 
previous  existence  of  similar  nuisances.— 4.  The 
circumstances  under  which  the  Court  will  direct 
an  issue,  or  send  an  expert  to  report. — Decree  of 
the  Master  of  the  Polls  affirmed.     Salvin  v. 

XoiiTJl  BUANCEPETH  COAL  COMPANY  -  705 

SOLICITOR— Liability  of— Breach  of  trust— Con- 
structive trustee  -  -  _  244 
See  Constructive  Trustee. 

 Lien — Charge— Property  received    -  654 

See  Solicitor's  Lien. 
SOLICITOR'S  LIEN— 23  &  24  Vict.  c.  127,  s.  28— 
Charge  on  Property  recovered  or  preserved!]  A  bill 
was  filed  alleging  that  the  Defendant  had  built 
so  as  to  obstruct  the  Plaintiff's  ancient  lights,  and 
Avas  proceeding  to  build  so  as  further  to  obstruct 
them,  and  asking  for  an  injunction  against  further 
building,  and  a  mandatory  injunction  to  pull 
down  i)art  of  what  had  been  built.  An  inter- 
locutory injunction  was  granted  against  building 
Jiigher,  and  the  suit  was  afterwards  compromised 
on  the  terms  that  the  building  should  remain  of 


SOLICITOR'S  TLTES— continued. 
its  then  height.  The  Defendant  having  become 
bankrupt,  his  solicitor  petitioned  to  have  his  costs 
made  a  charge  on  the  Defendant's  property  to 
which  the  suit  related: — Held  (affirming  the 
decision  of  the  Master  of  the  Polls),  that  no  pro- 
perty had  been  recovered  or  preserved  within  the 
meaning  of  23  &  24  Vict.  c.  127,  s.  28.— A  suit 
which  only  relates  to  an  easement  is  not  a  suit  in 
which  it  can  be  said  that  property  is  recovered  or 
preserved,  even  though  a  mandatory  injunction 
for  pulling  down  buildings  is  refused.  Foxon  v. 
Gascoigne      -        -        -        -        -  654 

SPECIFIC  PERFORMANCE— CONSTRUCTION  OF 

WORKS— i)a?na(/es.]  A.railway  company  agreed, 
for  valuable  consideration,  with  a  landowner  to 
erect,  construct,  and  fit  up  a  station  oii  certain 
lands  which  they  had  bought  from  him.  The 
agreement  contained  no  further  description  of  the 
station,  nor  any  stipulations  as  to  the  use  of  it. 
The  company  having  refused  to  erect  a  station  in 
the  specified  place,  and  substituted  one  at  a  dis- 
tance of  two  miles : — Held  (affirming  the  decision  of 
Bacon,  Y.C),  that  the  case  was  one  in  which  justice 
could  be  better  done  by  an  inquiry  as  to  damages 
than  by  a  decree  for  specific  performance.  Wilson 
-u.  Northampton  and  Banbury  Junction  Kailway 
Company       _        _        _        _        -  279 

SPECIFIC  PERFORMANCE— CONTINUOUS  ACTS 

—  Bailway  Glauses  Act,  1845,  ss.  76,  92 — Use 
of  Bailway — Injunction.]  A  railway  company 
having  refused  to  allow  the  Plaintiffs  to  run 
engines  and  carriages  over  part  of  their  line  under 
the  powers  of  the  Bailway s  Glauses  Act,  1845, 
s.  92,  the  Plaintiffs  filed  their  bill  for  an  injunc- 
tion to  restrain  the  company  from  preventing 
their  exercise  of  the  right : — Held  (affirming  the 
decision  of  Hall,  V.C.),  that,  inasmuch  as  the 
Plaintiffs  could  not  run  over  the  line  unless  the 
points  and  signals  on  the  line  w^ere  properly 
worked  by  the  railway  company,  this  Court  could 
not  grant  relief,  as  it  does  not  order  the  perform- 
ance of  a  continuous  act  like  working  signals,  the 
doing  of  which  requires  continuous  attention,  and 
cannot  be  seen  to  by  the  Court.  Powell  Duf- 
PRYN  Steam  Coal  Company  v.  Tafp  Vale  Bail- 
way  Company-        -        -        -        -  331 

STATUTES : 

10  Geo.  4,  c.  24 — Beduction  of  National  Bcht 

[397 

See  Commissioners  for  Keduction  of 
National  Debt. 
1  Vict.  c.  26,  s.  2Q— Wills         -        -  174 

See  Devise  of  "  Lands." 
 s.  29    -        -        -        -  651 

See  Dying  without  Issue. 
1  &  2  Vict.  c.  110,  s.  \l— Judgments     -  369 

See  Judgment  Creditor. 
3  &  4  Vict.  c.  86,  s.  S-Glergy    -        -  138 

See  Commission  of  Inquiry. 
5  &  6  Vict.  c.  45,  s.  4:— Copyright        -  518 

See  Prolongation  of  Copyright. 
8  Vict.  c.  16,  s.  16 — Gompanies  Glauses  257 

See  Transfer  of  Shares. 
8  Vict.  c.  18,  s.  Gd— Lands  Glauses      -  684 

See  ReinvestxMent  of  Purchase-monly. 
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STATVT'ES— continued.  I 
8  Vict.  c.  18  s.  80  -        -        -        -    263  | 

See  Costs  undee  Lands  Clauses  Act.  j 

 c.  20,  ss.  76,  92 — Baihvays  Clauses  331 

See  Specific  Perfoumance— Continu- 
ous Acts. 

13  &  14  Vict.  c.  GO— Trustee  Act         -  720 

See  Trustee  Acts. 
17  &  18  Vict.  c.  36— Bills  of  Sale        -  271 

See  Assignment  of  all  Debtor's  Pko- 

PERTY. 

 _        _        _        -  676 

See  Kegisteation  of  Bill  of  Sale. 

 s.  7      -        -        -        -  697 

See  Apparent  Possession. 
;     18  &  19  Vict.  c.  67,  s.  2— Bills  of  Exchange 

See  Creditor  holding  Security.  [379 
19  &  20  Vict.  c.  120,  s.  23— Settled  Estates  681 
See  Settled  Estates  Act. 

23  &  24  Vict.  c.  127,  s.  28— Solicitors  -  654 

-S'ee  Solicitor's  Lien. 

24  &  25  Vict.  c.  134,  s.  137— Banhruptcij  192 

See  Bankruptcy  Jurisdiction. 

25  &  26  Vict.  c.  8G,  s.  3 — Lunacy  Eegistration 

See  Inquisition  in  IjUnacy.  [677 
 s.  13     -        -        -        -  373 

See  Next  Friend.  2. 
25  &  26  Vict.  c.  89,  ss.  12,  50,  51— Companies 

See  Amalgamation  of  Companies.  1.  [1 
 s.  23    -        -        -        -  102 

See  Qualification  of  Director. 
 s.  35     -        -        -        -  664 

See  Eectification  of  Kegister. 
.  s.  50    -        -        -        -  54 

See  Surrender  of  Shares. 
 ss.  80,  153      -        -        -  611 

See  Winding-up  Petition. 
 s.  161  -        -        -        -  358 

See  Eeconstruction  of  Company. 
 s.  163  -        -        -        -  557 

See  Foreign  Judgment. 
27  &  28  Vict.  c.  112,  ss.  1,  ^—Judgments 

>S'ee  Judgment  Creditor.  1,2.  [229,369 

30  &  31  Vict.  c.  131,  s  ^—Companies     11,  n. 

See  E EDUCTION  of  Capital  of  Company. 
 s.  25    -        -        -        -  102 

See  Qualification  of  Director. 
 _        _        -        _  355 

See  Payment  for  Shares  by  Money's 
Worth. 

See  Contract  for  paid-up  Shares. 
32  &  33  Vict.  c.  71,  s.  Q—Banh-upicy  -  271 

See  Assignment  of  all  Debior's  Pro- 
perty. I 
 —  ss.  6,  7  -        -        -       312,  617  I 

See  Debtor's  Summons.    3,  5.  I 
 s.  6,  sub-s.  5,  s.  87     -        -     201  I 

See  Execution  Creditor.  1. 
 ss.  9,  13         -        -  -133] 

See  Debtor's  Summons.    1.  i 
 s.  15,  sub-s  5  -         383,  602,  621  \ 

See  Order  and  Dispositiox.    1 — 3.  ! 


STATUTES— CO)?  timi.ed. 

32  &  33  Vict.  c.  71,  s.  10  -        -  379 

See  Creditor  holding  Security. 

 ss.  23,  24        -         -        -  586 

See  Disclaimer  in  Bankruptcy. 

 s.  25     -        -        -        -  409 

See  Execution  Creditor.  2. 

 s.  31     -        .        -        -  670' 

See  Debt  capable  op  being  estimate]). 

See  Injunction  in  Bankruptcy. 

 s.  39    -        -        -        -  293 

See  Mutual  Credits. 

 s.  71     -        -         -       305,  667 

See  Ee-hearing  in  Bankruptcy.   1,  2. 


 s.  72    -        -        -        _  192 

See  Bankruptcy  Jurisdiction. 
 s.  87    -        -        -        -  433 

See  Execution  Creditor.  3. 
 s.  92    -        -        -       595,  752 

See  Fraudulent  Preference.    1,  2. 
 ss.  87,  125      -        -        -  609 

See  Execution  Creditor.  4. 
 s.  83,  siib-ss.  4,  12     -        -  506 

See  Trustee  in  Liquidation. 

 ss.  126,  127  -        -  290,583 

See  Meeting  of  Creditors.    1,  2. 

33  &  34  Vict.  c.  75,  ss.  19,  20— Elementary 
Education  -  -  -  _  120 
See  Compensation  under  Elementary 
Education  Act. 

33  &  34  Vict.  c.  93,  s.  12— Married  Womati  307 
See  Bankruptcy  of  Married  Wo3ian. 

SVSROCtATlOl^— Insurance— Damages— Action — 
Indemnity.']  The  owner  of  a  building  insured  it 
egainst  fire,  but  not  to  the  full  value.  The  build- 
ing was  burnt  by  what  was  said  to  be  the  negli- 
gence of  the  servants  of  a  municij)al  corporation ; 
and  the  owner  brought  an  action  for  damages 
against  the  corporation  : — Held  (affirming  the 
order  of  the  Master  of  the  Eoils),  that  the  owner 
undertaking  to  sue  for  the  whole  amount  of 
damage,  would  be  allowed  to  conduct  the  action 
witliout  the  interference  of  the  insurers,  but 
w^ould  be  subject  to  liability  for  anything  done  by 
him  in  violation  of  any  equitable  duty  towards  tlie 
insurers.  Commercial  Union  Assurance  Com- 
pany V.  Lister      -  -        -        -  483- 

SUBSCEIBEK  OF  MEmHAmJJM— Contributory 
— Fidly  paid-up  Shares —Payment—  Set-oft'.']  M. 
subscribed  the  memorandum  of  a  comj  anv  in 
November,  1865,  for  100  £10  shares,  and  became 
a  director  and  chairman.  The  100  shares  were 
registered  in  his  name  before  JNlarch,  1866.  On 
the  1st  of  March,  IStiO.  he  signed  a  written  agree- 
ment to  sell  certain  land  to  the  company  for 
£1000,  and  he  afterwards  conveyed  it  to  the  com- 
pany, signing  tlie  usual  receipt  for  the  puix-hase- 
money.  It  did  not  appear  that  any  money  was 
ever  paid  to  him,  but  his  shares  were  treated  as 
fully  paid  up.  At  a  meeting  of  the  company,  on 
the  28th  of  March,  1866,  the  directors  stated"  that 
tliey  had  bought  property  on  aih-antageous  terms, 
the  vendors  having  agreed  to  accept"£1000,  pait 
of  the  purchase-money,  in  fully  paid  up  shares. 
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SUBSCRIBER  OF  MEMORANDUM— co)ih'nwecZ.  I 
Some  time  after  the  agreement  had  been  entered 
into,  a  minute  was  made  in  the  directors'  minute- 
book  stating  that  100  paid-up  shares  had  been 
allotted  to  M.  in  payment  of  his  purchase-money. 
No  shares,  however,  were  in  fact  allotted  to  him. 
The  prospectus  contained  a  statement  similar  to 
that  in  the  report.  The  company  having  after- 
wards been  ordered  to  be  wound  up,  M.  was  found 
on  the  register  for  100  paid-up  shares,  but  the 
official  liquidator  applied  to  put  him  on  the  list 
of  contributories  for  100  other  shares  on  which 
nothing  had  been  paid.  M.,  in  his  affidavits, 
stated  that  he  had,  during  the  negotiation  for 
purchase,  offered  to  accept  the  £1000  in  paid-up 
shares  or  to  invest  it  in  paid-up  shares,  and  that 
on  the  completion  of  the  purchase  100  paid-up 
shares  were  allotted  to  him,  and  received  by  him 
in  satisfaction  of  the  £1000  : — Held  (reversing  the 
decision  of  Bacon,  V.C.),  that  M.  was  to  be  treated 
only  as  the  holder  of  fully  paid-up  shares,  for  that, 
on  the  terms  of  the  contract  and  conveyance,  the 
company  were  bound  to  pay  him  £1000  in  cash, 
and  that  by  this  his  liability  on  the  100  shares  for 
which  he  signed  the  memorandum  of  association 
was  satisfied,  and  that  the  expressions  in  the 
prospectus,  the  report,  the  directors'  minute,  and 
M.'s  affidavits,  were  not  sufficient  to  lead  to  the 
conclusion  that  M.  sold  to  the  company  for  100 
fully  paid-up  shares  distinct  from  the  shares  for 
which  he  signed  the  memorandum.  In  re  Mat- 
lock Old  Bath  Hydeopathic  Company.  May- 
naed's  Case   -----  60 

SUBSTITUTED  WAY— Grant— Obstruction— Right 
to  deviate — Purcliaser — Notice — Injunction.'}  The 
grantee  of  a  right  of  way  which  has  been  obstruc- 
ted by  the  grantor  has  a  right  to  deviate  over  the 
grantor's  land;  and  the  grantee  is  entitled  to 
have  this  right  protected  by  the  Court  so  long  as 
the  obstruction  exists,  without  the  necessity  of 
proceeding  against  the  grantor  for  the  removal  of 
the  obstruction. — Notice  of  a  right  of  way,  and 
also  of  an  obstruction  to  it,  held  to  be  notice  of 
the  grantee's  right  of  deviation.  Selby  v.  Nettle- 
fold     ------  111 

SURRENDER  OF  SKAHHS— Company —Special 
Resolution  altering  Articles — Contributory — Com- 
panies Act,  1862,  s.  50.]  A  company  may  by 
special  resolution  vary  its  articles  so  as  to  give 
itself  power  to  accept  surrenders  of  old  shares  in 
exchange  for  new.— Two  thousand  £10  shares  in 
a  company  had  been  issued,  of  which  901  (called 
X  shares)  had  been  fully  paid  up,  and  on  the 
other  1099  (called  A  shares)  £2  10s.  per  share 
had  been  paid.  Special  resolutions  were  duly 
passed  that  the  X  shares  should  be  cancelled,  and 
two  shares  of  £10  each,  with  £5  per  share  paid 
thereon,  given  in  lieu  of  each,  and  that  the  A 
shares  should  be  cancelled  and  one  share  of  £10, 
with  £5  paid,  be  given  in  lieu  of  every  two  of 
them.  These  resolutions  were  assented  to  by  all 
the  shareholders  and  duly  registered,  and  the 
shareholders  generally  accepted  in  lieu  of  their 
old  shares  shares  (which  were  called  in  the  pro- 
ceedings B  shares)  with  £5  each  paid.  2'.,  a 
holder  of  A  shares,  having  thus  accepted  B 
shares,  sold  and  transferred  them,  and,  in  the 
annual  lists  sent  to  the  Registrar,  was  treated  as 
liaving  then  ceased  to  be  a  member.  About 


SURRENDER  OF  ^'KL'BiEB— continued. 
seven  years  after  the  passing  of  the  resolutions 
the  company  was  ordered  to  be  wound  up,  and  the 
liquidator  placed  on  the  list  of  contributories  the 
name  of  T.,  and  also  the  names  of  all  the  other 
persons  who  at  the  passing  of  the  resolutions 
were  holders  of  A  shares,  as  well  as  the  names  of 
the  persons  who  had  become  liolders  of  the  B 
shares  given  in  lieu  of  them : — Held  (affirming 
the  order  of  the  Vice- Chancellor  of  the  County 
Palatine  of  Lancaster),  that  T's  name  must  be 
removed  from  the  list,  for  that  the  resolutions 
ought  to  be  construed,  not  as  purporting  to  oblige 
all  the  shareholders  to  accept  B  shares  in  lieu  of 
their  old  shares,  but  only  as  empowering  the 
directors  to  effect  such  exchange  with  all  share- 
holders who  wished  it,  and  that  so  construed  the 
resolutions  were  not  ultra  vires,  but  were  effectual 
as  special  resolutions  altering  the  articles  of 
association,  and  that  a  surrender  of  the  old  shares 
made  in  pursuance  of  them  was  valid.  In  re 
County  Palatine  Loan  and  Discount  Company. 
Teasdale's  Case        -        -        -        -  54 

SURVIVORSHIP— Copyright— Extended  term 

See  Prolongation  ob^  Copyright.  [518 

TAXATION  OF  COSTS— ioioer  Scale— Mortgage- 
Amount  of  Debf]  A  mortgagor  received  an  ad- 
vance of  £900  from  a  building  society,  and  con- 
veyed to  the  society  property  to  secure  the 
payment  by  him  of  £900  and  interest  in  120 
instalments  (amounting  together  to  £1275),  and 
also  of  certain  fines  and  charges  in  the  event  of 
his  failing  to  pay  the  instalments.  A  decree  for 
redemption  was  made,  the  costs  of  the  suit  to  be 
added  to  the  security  -.-Held,  that  as  the  sum 
originally  advanced  was  less  than  £1000,  the 
costs  must  be  taxed  on  the  lower  scale,  and  that 
the  fines  and  charges  which  might  be  incurred 
could  not  for  this  purpose  be  considered  as  added 
to  the  sum  advanced ;  but : — Held,  that  the  scale 
of  taxation  was  not  dependent  on  the  amount  due 
when  the  bill  was  filed.— Order  of  Malins,  V.O., 
affirmed.    Cotterell  v.  Stratton  -        -  6l4 

TENANT  FOR  LIFE— Proceeds  of  sale  under 
Lands  Clauses  Act— Ee-investment  684 
See  Eeinvestment  of  Purchase-money. 

TENANT  IN  COMMON— Partnership  property 

See  Constructive  Notice.  [79 

TIMBER — Injunction  to  restrain  cutting  -  116 
See  Waste. 

•  Proceeds  of  sale  of— Permanent  improve- 
ments—Settled Estates  Act  -  681 
See  Settled  Estates  Act. 

TIME — Enlargement  of— Inrolment  of  decree  269 
See  Inrolment  op  Decree.  2. 

 Ke-hearing  in  bankruptcy     -        -  304 

See  Ee-hearing  in  Bankruptcy.  2. 

TITLE — Proof  of — Ejectment  suit— Admissions 

See  Proof  of  Seisin.  [739 

TRANSFER  OF  CAUSE— Suits  relating  to  same 
matter— Costs  -  -  52, 287 
See  Concurrent  Suits.    1,  2. 

TRANSFER  OF  MORTGAGE— Payment  of  interest 
See  Interest  on  Mortgage.  [541 
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TRANSFER  OF  STLAUBS— Contributory— Calls 
JDue— Paid-up  Shares— Companies  Clauses  Act, 
1845  (8  Vict.  c.  16),  s.  16.]  K  a  transfer  of  shares 
in  a  company  subject  to  the  Companies  Clauses 
Act  on  which  calls  arc  due  has  been  registered, 
the  transfer  is  not,  under  the  16th  section  of  the 
Companies  Clauses  Act,  rendered  invalid;  the 
former  shareholder  is  not  a  contributory,  and  is 
merely  a  debtor  to  the  company  for  the  amount  of 
the  calls  ;  and  the  directors  may  be  liable  for  any 
loss  to  the  company  occasioned  by  the  transfer. — 
Order  of  Malins,  V.C.,  affirmed.  In  re  Hoylake 
Eailway  Company.   Ex  parte  Littledale  257 

 Infant  transferee         _        _        -  414 

See  Infant  Transferee. 
'TRESPASS— Cutting  timber— Act   done  to  try 

right  -        -        -        -  116 

See  Waste. 

TORT— Action  in— Injunction  by  Court  of  Bank- 
ruptcy        -  -        -  673 

See  Injunction  in  Bankruptcy. 
'  TRUST  —  Breach  of  — Liability  of  constructive 

trustee        -        -        -        -  244 

See  Constructive  Trustee. 
 Express  —  Trustees  of  mutual  insurance 

society        _        -        -        -  495 

See  Mutual  Insurance  Society. 
'  TRUSTEE— Appointment  of  new  trustee— Trustee 

Act   -        -        -        -        -  730 

See  Trustee  Acts. 
•  Appointment  of   sole  trustee — Breach  of 

trust  -----  244 

See  Constructive  Trustee. 
 Bankruptcy — Costs  payable  personally  479 

See  Trustee  in  Bankruptcy. 
 Bankruptcy— Disclaimer        -        -  586 

See  Disclaimer  in  Bankruptcy. 
.   Constructive — Liability  of  solicitor  -  244 

See  Constructive  Trustee. 
 Liquidation  by  arrangement   -        -  506 

See  Trustee  in  Liquidation. 
 Mutual  insurance  society       -        -  495 

See  Mutual  Insurance  Society. 
 Eight  to  discovery  of  his  cestui s  que  trust  762 

See  Discovery.  4. 

TRUSTEE  ACTS — Appointment  of  New  Trustee — 
Female  Trustee — Lunacy.']  The  Court  appointed 
■an  unmarried  lady,  aged  27,  who  was  a  relation  of 
the  cestuis  que  trust  under  a  will,  to  be  a  trustee, 
there  being  a  difficulty  in  finding  any  other  suit- 
able person  to  accept  the  office.  In  re  Berkley. 
Berkley  v.  Berkley  _        _        _  720 

TRUSTEE  IN  BAUKKJITTCY  —  Practice  —  Pay- 
ment of  Costs  personally.']  If  a  trustee  in  bank- 
ruptcy makes  an  unsuccessful  application  to  the 
Court,  he  will,  in  the  absence  of  special  circum- 
stances, be  ordered  to  pay  the  costs ;  and  if  the 
estate  is  insufficient  for  payment  of  the  costs,  the 
trustee  must  bear  them  personally.  Ex  parte 
Angerstein.    In  re  Angerstein    -        -  479 

TRUSTEE  IN  LIQUIDATION  —  Banlcruptcy  — 
Liquidation  by  Arrangement — Removing  Trustee 
€ind  Committee  of  Inspection — Banhruptcy  Act, 
1869,  s.  83,  sub-ss.  4, 12— BanJiruptcy  Pules,  1870. 
rr.  120,  304,  305,  307.]    The  trustee  in  a  liquida- 


TRUSTEE  IN  LIQUIDATION— coJ^^^nMcc?. 
tion  by  arrangement,  and  any  member  of  the 
committee  of  inspection,  may  be  removed,  and 
others  appointed,  by  a  special  resolution  of  the 
creditors,  summoned  under  rules  304  or  305  of  the 
Banlcruptcy  Pules,  1870.  The  rules  in  the  BanJi- 
ruplcy  Pules,  1870,  relating  to  bankruptcy,  and 
those  relating  to  liquidation  by  arrangement,  are 
to  be  read  as  distinct  codes  of  rules.  Ex  parte 
Hopkins.    In  re  Hart         _        _        -  606 

ULTRA  VIRES — Company — Kesolution  altering 
articles  -  -  -  -  54 
See  Surrender  op  Shares. 

 Company — Sale  to — Promotion  of  new  com- 
pany -----  358 
See  Keconstruction  op  Company. 

UNBORN  CHILD— Illegitimate  children  -  147 
See  Illegitimate  Children. 

UNDERLEASE— Trade  fixtures- Bill  of  sale— 
Kegistratiun  _        _        _  575 

See  Kegistration  op  Bill  op  Sale. 

UNDERWRITER— Commission  —Re-insuring  525 

See  Brokeu's  Commission. 
UNSOUND  MIND— Person  of— Not  so  found 

See  Next  Friend.    1,  2.  [85,  373 

VENDOR  AND  PURCHASER— Notice  of  tenant's 
interest — Specific  performance  -  447 
See  Notice  op  Tenant's  Interest. 

 Notice  of  title  of  occupier      -        -  79 

See  Constructive  Notice. 

WARING,  EX  PARTE  (19  Ves.  345)— Doctrine  of 

[661 

See  Securities  for  Bills  op  Exchange. 

WASTE  —  Trespass  —  Injunction  —  Timber.]  In 
1859  H.  brought  ejectment  against  S.  to  recover 
a  piece  of  woodland.  S.  set  up  adverse  possession 
for  more  than  twenty  years,  and  the  action  was 
discontinued.  H.  shortly  afterwards  took  up  his 
residence  in  a  house  close  to  the  wood,  and  fre- 
quently walked  in  the  wood,  turned  cattle  into  it, 
and  cut  the  brambles  there.  In  1873  he  cut 
down  a  tree  in  the  wood,  and  threatened  to  cut 
more,  upon  which  S.  filed  his  bill  for  an  injunc- 
tion : — Held  (affirming  the  decision  of  the  Master 
of  the  Eolls),  that,  after  H.  had,  by  bringing 
ejectment,  admitted  S.  to  be  in  possession  of  the 
wood,  tlie  acts  done  by  H.  must  be  looked  upon 
only  as  acts  of  trespass  not  putting  him  into  pos- 
session, and  that  S.,  being  in  possession,  was 
entitled  to  an  interlocutory  injunction  to  restrain 
him  from  cutting  timber. — Lowndes  v.  Bettle  (10 
Jur.  (N.S.)  226;  12  W.  R.  399;  33  L.  J.  (Ch.) 
451)  approved  and  followed.  Stanford  v.  Hirl- 
stone    ------  116 

WATER— Diversion  of — Riparian  owner  -  451 
See  Diversion  op  Water. 

WATER-PIPES— Laying  down  without  consent  of 
owner  -        -        _        _  221 

See  IMandatory  Injcnction.  1. 

WILL— Charity— iMarshalling       -        -  316 

See  ]\iARSHALLING. 

 Death  without  issue     -        -        -  45 

See  Death  coupled  with  a  Contin- 
gency. 
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WILL — con  tinned. 

 Death  without  issue 

_  651 

See  Dying  without  Issue. 

 Election  -        -        -  - 

-  128 

See  Election. 

 Illegitimate  children  - 

-  147 

See  Illegitimate  C}iildren. 

 "  Lands "          «        -  - 

-  174 

See  Devise  of  "  Lands." 

■  Shifting  clause  -        -  - 

-  237 

See  Shifting  Clause. 

WINDING-UP— Amalgamation  of  companies 

[1,  392 

See  Amalgamation  of  Companies.    1,  2. 
— —  Costs— Official  liquidator       -        355,  553 

See  Official  Liquid atoe.    1,  2. 
 Paid-up  shares  -      ,  -        -        -  654 

See  Conteact  for  paid-up  Shapes. 
 Paid-up  shares  —  Payment  for  shares  by 

money's  worth        -         -        -  365 

See  Payment  foe  Shares  by  Money's 
Worth. 

 Petition  -----  611 

See  Winding-up  Petition. 
 Property  abroad — Attachment  -  667 

See  Foreign  Judgment. 
 Qualification  of  director         -        -     IGl  | 

See  Qualification  of  DiEE,CTon.  | 
 Subscriber  of  memorandum    -        -      60  I 

See  Subscriber  of  Memorandum.  | 
 Surrender  of  shares     -        -        -      64  ! 

See  Surrender  of  Shares.  1 


I  WINDING-UP— cowimMe^. 

I   i  Transfer  of  shares       _        -        _  257 

I  See  Transfer  of  Shares. 

'   Transfer  to  infant        _        _  _ 

i  See  Infant  Transferee. 

I  WINDING-UP  -B-ETlUm— Payment  of  Part  of 
I  Debt — Eepayment — Companies  Act,  1862  (25  &  20 
Vict.  c.  89),  ss.  80,  153.]  A  creditor  presented  a 
petition  for  winding  up  a  company.  The  company 
paid  a  part  of  the  debt,  and  promised  to  pay  the 
remainder  on  a  certain  day.  This  was  not  done, 
and  the  creditor  proceeded  with  his  petition,  and 
a  winding-up  order  was  made  upon  that  petition 
and  another  petition : — Held,  that  the  creditor 
must  pay  back  the  money  paid  to  him. — Order  of 
the  Palatine  Court  affirmed.  Iiv  re  Liverpool 
Ciyil  Service  Association,  lix  parte  Green- 
wood    -        -        -        -        -        -  611 

WOSDS— "  Delivery  in  execution  "  -  229 

See  Judgment  Creditor.  1. 

 "Dying  without  issue"         -        -  651 

See  Dying  without  Issue. 

 "Lands"-        -        -        -        -  174 

See  Devise  of  "  Lands,"  | 

 "  Payee  in  good  faith  for  valua,ble  considera- 
tion "  _  -  -  596,  752 
See  Fraudulent  Preference.  1,  2. 

 "  Eight  over  land "     -        -        -  120 

See  Compensation  under  Elementary 
Education  Act. 
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